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34 


CASES  IN  CHANCERY. 


1805. 
Chambers 

V. 
GOLDWIN. 


the  Plaintiff,  Mrs.  Chambers^  the  testator's  daughter, 
was  maintained  according  to  the  directions  of  the  AN'ill, 
until  her  marriage,  upon  the  3d  of  January,  1795,  when 
she  was  of  the  age  of  eighteen ;  and  from  that  time,  till 
she  attained  twenty-one;  in  1798,  by  her  husband.  The 
cause  coming  on  for  farther  directions^  the  question  was 
upon  the  claim  of  the  Plaintiffs  for  the  maintenance  of 
Mrs.  Chambers  from  the  time  of  her  marriage  until  her 
age  of  twenty-one  years. 


Legtcy  to  a 
chUd,  payable 
at  a  fiitiure  day. 
Maintenance 
allowed ; 
though  no  di- 
rection as  to 
interest. 


The  Lord  Chancellor. 
This  is  the  most  doubtful  case,  that  has  occurred 
upon  the  point  of  maintenance.  But,  upon  the  whole, 
the  testator  having  expressly  provided  for  maintenance 
up  to  a  certain  period,  leaving  a  chasm  unprovided  for, 
and  having  given  interest,  as  interest,  from  the  period 
of  majority  to  the  time,  when  the  legacy  was  to  be  paid, 
the  Court  may  infer,  that  he  did  not  mean,  that  this 
child  should  have  nothing  in  that  interval ;  by  analogy 
to  the  case  of  a  legacy  to  a  child,  payable  at  a  future 
day,  though  nothing  is  said  about  interest,  the  Court 
infers,  that  the  father  did  not  intend,  that  the  child 
should  not  be  maintained,  and  receive  education,  during 
the  whole  period  of  the  infancy  ( 1 ).  A  reasonable 
maintenance  therefore  ought  to  be  allowed  from  the 
age  of  eighteen,  when  the  Plaintiffs  married,  until 
Mrs.  Chambers  attained  twenty-one. 

(1)  See  ante,  Crickett  v.  Dolby,  Vol.  Ill,  10,  and  the 
notes,  page  12,  13.  Mitchell  v.  Bower,  III,  283.  Tyrrell 
v.  Tyrrell,  IV,  1.  Greenwell  v.  Greenwell,  V,  194,  and  the 
cases  stated  in  the  notes.    Collis  v.  Blacl^burn,  IX,  470. 
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WILLIAMS,  Ex  parte.  1805. 

April  oth. 
JpORTER  SHEPHERD  and  Richard  Smith,  carry-    Upon  a  disso- 
ing  on  business  at  King's  Lynn,  in  partnership,  as  Motion  of  part- 
linen-drapers,  dissolved  their  partnership  on  the  5th  of  °®';***'P  ^y  ^"^^ 
September,    1803  ;    inserting    a  notice  in  the  London  .  . 

Gazette,  on  the  25th  of  November  in  that  year ;  stating,  Iq^^j  ^y  bank- 
that  the  partnership  was  dissolved  by  mutual  consent  on  raptcy,  the 
the  5th  of  September  last ;  and  that  all  debts  due  from  right  of  the 
the  partnership  were  to  be  paid,  and  would  be  discharged,  joint  creditors 

by  Shepherd.  »g»»°»*  J^*"* 

property,  re- 

On  the  S4tb  of  December  following  a  Commission  of  ^j^    deoends 

Bankruptcy  issued  against  Shepherd.    The  assignees  un-  ^^^j^  ^^  ^^^ 

der  the  Commission    possessed    joint  property  of   the  fides, 

bankrupt  and  Smith.    The  petitioners,  befaig  joint  ere-    The  transac- 

ditors,  presented  a  petition ;    praying,  that  they  might  ^^^  ^^  ^'*  *°* 

be  permitted  to  prove  under  the  Commission;    that  dis-  •^^^  ^*^»°« 

tinct    accounts    might  be    kept ;    and,    that  the    joint  Jj**  ^^^^^^^ 

the  petition  of 
effects  might  be  first  appKed  to  the  joint  debts;  and  the  .„.„j  ^„jjt„„ 

separate  effects  to  the  separate  debts,  &c.  Under  that  ^^  dismissed, 
petition  an  inquiry  was  directed,  whether  there  was  any 
joint  property;  and,  if  there  was,  it  was  ordered,  that 
the  joint  creditors  should  be  at  liberty  to  prove  their 
debts,  and  that  the  joint  property  should  be  divided 
among  them.  The  result  of  that  inquiry  was,  that 
effects,  to  a  considerable  amount,  belonging  to  the  part- 
ners at  the  dissoludon  of  the  partnership,  were  remain- 
ing in  specie  ;  and  that  several  outstanding  debts  to  the 
partnership  were  still  remaining  due. 

The  petitioners  contended  before  the  Commissioners, 
that  the  specific  property,  and  outstanding  debts,  be- 
longing to  the  partnership,  were  to  be  considered  as 
joint  effects,  and  applicable  to  the  jdnt  debts :  but  the 

A  2  opinion 
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1805. 


Williams, 
Jbparie. 


opinion  of  the  Commissioners  was,  that  such  e^cts, 
remaining  in  specie,  had  by  the  effect  of  the  dissolution 
of  the  partnership  become  the  separate  property  of 
Shepherdy  and  applicable  in  the  first  instance  to  his 
separate  debts ;  and  in  taking  the  accounts  they  refused 
to  include  any  part  of  such  specific  effects,  as  forming 
part  of  the  joint  estate  ( except  certain  debts  owing 
to  the  partners.) 

This  Petition  was  therefore  presented,  praying  an  ac- 
count of  the  specific  effects  of  Shepherd  and  Smith ;  and 
that  such  effects  may  be  declared  to  form  part  of  the 
joint  estate,  &c.  The  bankrupt  by  affidavit  stated,  that 
it  was  fiilly  agreed  between  him  and  Smithy  that  Smith 
should  give  up  and  delirer  to  him  the  whole  of  the  stock 
and  effects;  that  the  deponent  should  have  and  take  the 
same  to  his  own  use  and  account;  and  that  the  deponent 
should  pay  aD  the  joint  debts ;  and  that  he  never  con- 
sidered himself  as  accountable  to  Smith  for,  or  liable  to 
pay  him,  any  part  of  the  surjdus ;  if  any  should  remain 
after  payment  of  the  jmnt  debts;  and  that  the  goods 
were  exposed  to  sale  by  the  deponent  on  his  own 
account. 


Btlr.  Richards  and  Mr.  Cooke^  in  support  of  the  peti* 
tion,  distinguished  this  case  firom  Ex  parte  Mmffin  {2)i 
in  the  latter  a  solemn  act  by  assignment  taking  place ; 
firom  which  it  was  suflfeiently  manifest,  that  the  continuing 
partner  forvaluaUe  oonsiderataon  took  the  property ;  and 
he  was  for  a  year  and  a  half  treated  by  all  the  world  as 
a  sole  trader:  in  this  instance  there  was  nothing  but  an 
advertisement,  following  the  mere  fiict  of  general  dissolu- 
tion, and  delivery  of  the  eflfects  by  the  retiring  partner 
to  the  other;  who,  as  in  every  case,  was  to  pay  the 
debts;  and  the  bankruptcy  followed  immediatdy. 

Mr. 

(!3)  AnCa,  Vol.  VI,  119,  and  the   nota,  !».    Ex  pmrt€ 
FtU^  Z,  347. 
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Mr.  RomiUff  and  Mr.  CuUeu,  for  the  assignees^  re*         J805. 
upon  Ex  parte  Ruffin ;  observingi  that  no  assign-    WiJTTT'Mg 
ment  in  writing  is  necessary;  and,  that  the  person^  con-       JEx parte. 
tinning  the  trade,  being  to  pay  the  debts,  must  have  the 
means* 

The  Lord  Chancellor. 
I  have  frequently,  since  I  decided  the  case'E^r  parte 
RtSffin,  considered  it;  and  I  approve  that  decision.    In 
*a  subsequent  case  the  dissolution  took  place  only. a        [  *^  ] 
week  before  the  question  arose ;  and  the  true  question, 
I  thought,  was  upon  the  bona  fidee  of  the  transaction ; 
whether  that,  which  had  been  joint  estate,  had  become 
separate  estate.      He  grounds,  upon  which  I  went  in 
Ex  parte  Ruffin^  were  these.      Among  piartners  clear    Equity  among 
equities  subsist,  amounting  to  something  like  lien.     The  P^rtne" ;   and 
property  is  joint :  the  debts  and  credits  are  jointly  due.      ®   conse- 
They  bav^  equities  to  dischar£re  each  of  them  from  lia-  ^    ,.     ,  .! 
bility,  and  then  to  divide  the  surplus  according  to  their  \f\^  reference 
]froportions :  or,  if  there  is  a  deficiency,  to  call  upon  each  |o  ^^^\^  other 
otlier  to  make  up  that  deficiency,  according  to  their  pro-  and  ereditors. 
portions.     But,  while  they  remain  solvent,  and  the  part- 
nership is  going  on,  the  creditor  has  no  equity  against  the 
effects  of   the  partnership.      He  may  bring  an  action 
-against  the  partners ;  and  get  judgment ;  and  may  execute 
-his   judgment    agunst  the  effects  of  tlie  partnership. 
But,  when  he  has  got  them  into  his  hands,  he  has  them 
by  force  of  the  execution,  as  the  firuit  of  the  judgment : 
clearly  not  in  respect  of  any  interest  he  had  in  the  part- 
nership effects,  while  he  was  a  mere  creditor,  n6t  seeking 
to  substantiate,  or  create,  an  interest  by  suit.     There  ai^ 
various  ways  of  dissolving  a  partnership  :    effluxion    of 
lime :  the  death  of  one  partner  (  3 ) :  the  bankruptcy  of 
one ;  which  operates  Uke  death  :  or,  as  in  this  instance, 
a  dry,  naked,  agreement,  that  the  partnership  shall  be 
dissolved.      In  no  one  of  those  cases   can  it  be  said, 

that 
« (3)  Ante,  Vol.  VI,  126,  and  tbo  note. 
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1805.         that    to    all   intents   and  purposes   the    partnership   is 
>^v^  dissolved ;    for  the  connection   still   remains,    until  the 

.Br  naru       «fi*^8   are  wound    up.      The    representative  of  a  de- 
ceased  partner,   or  the  assignees  of  a  bankrupt  part- 
ner,    are   not   strictly   partners  with    the    survivor,    or 
the    solvent    partner :     but    still    in    either    of    those 
cases     that    community  of   interest    remains,     that    is 
necessary,     until    the     affairs     are  wound    up :     and 
that    requires,     that   what   was    partnership    property 
'[  *^^  j        *  before  shall  continue,  for  the  purpose  of  a  distribution^ 
not  as  the  rights  of  the  creditors,  but  as  the  rights  of 
the  partners  themselves  require:  and  it  is  through  the 
operation  of  administering  the  equities,  as  between  the 
.partners  themselves,  that  the  creditors  have  that  oppor- 
tunity ;  as  in  the  case  of  death  it  is  the  equity  of  the  de- 
ceased partner  (4),  that  enables  the  creditors  to  bring 
forward  the  distribution.    The  creditors  are  not  injured 
by  the  agreement  of  partners  to  dissolve  the  partnership, 
*  and  that  from  that  time  what  was  joint  property  shall 
become  the  separate  property  of  one;  notice  of  the  dis- 
solution being  given ;  as  either  a  consideration  is  paid : 
or,  which  for  this  purpose  is  equal  to  consideration,  a 
covenant  is  entered  into  to  pay  the  debts,  and  indemnify 
the  retiring  partner,  so  conceived  as  not  to  leave  any 
lien    upon   the    property.      Upon   any  other  principle 
the  conclusion  must  be,  that  a  partner  could  not  re- 
tire from  Child's  house;  as  the  effects  may  be  distri- 
buted twenty  years  hence  among  the  creditors,  if  they 
remain  so.     If  creditors  do  not  Uke  the    arrangement, 
they    may   go  to    each    of   the    partners,    and    desire 
payment 

Another  material  ground  is,  that,  where  the  posses- 
sion of  the  property  is  delivered  over  to  the  surviving 
partner,  and  he  goes  into  the  world  as  a  sole  trader,  1^ 

(4)  Ante,  Vq].  I,  434,  5,  and  the  note.    IX,  506,  7,  and 

tbo  BOtO. 
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has  all  the  credit,  belonging  to  him  as  such  sole  trader;         1805; 


having  the  possession,   and   dealing  with  mankind,   as    ^ 
such.     I  qualify  it  so;  for  I  do  not  agree,  that  mere      j^  parui 
dissolutian  will  work  all   this  effect ;  as   that  does  na 
more  than  declare,  that  the  partnership  is  not  to  be 
carried  on  any  farther,   except  for  winding  up  the  af" 
£ur8 :  and  he,  who  has  actual  possession,  has  it,  clothed 
with  a  trust  for  the  other,  to  apply  the  property  to  the 
debts ;  and  that  will  qualify  the  nature  of  his  possession, 
so  that  it  cannot  be  said,  he  has  the  sole  *  possession  of       [  *7  ] 
the  specific  effects,  or  the  debts;  to  bring  it  within  the 
operation   of  the  Statute  of   King  James  {5) \   which     Debts  within 
certainly  affect  debts.     Having  had  occasion  lately  (6)  *^®    *^**'*^ 
to  look  into  that   doctrine  from  Twyne's  .Case{7'),   1      i|   *  '  '     ' 
think,  in  modem  times  a  tendency  has  prevailed  to  give 
more  effect   to  the  actual,  manual,   possession,   as  evir 
dence  of   firaud,    than    Twyne's  Case  was   intended  to 
sanction.     But  it  is  enough  to  say,  mere  dissolution  of 
partnership,  if  there  is  no  more,  leaves  each,  partner  in 
possession,    as  a    trustee   for  all,  to  the  extent  of  en- 
abling each   to  call  upon  all  to  apply,  the  partnership 
effects  to  the  purposes,  to  which  they  ought  to  be  applied, 
even  if  there  was  no  dissolution.    But  it  is  the  equity  of 
the  partners  among  each  other,   that  requires  that  ap- 
plication; not  that  of  the  creditors;  for  whom  however 
a  provision  is  thereby  necessarily  operated,  which  they 
could  not  operate  for  themselves,  unless  by  action  and 
execution ;  laying  hold  of  the  effects ;  as  they  might  of 
the  person. 

» 
The  question  then  is,  whether  the  contract  for  disso- 
lution has  left  these. equities,  attaching  upon  the  pos- 
sesnoD.     If  it  is  competent  to  partners  to  say,    those 

equities 

(5)  Stat,  il  Jac.  I.  c.  19.  (6)  See  ante,  Lady  Arundell 

f.  11.      See   ante,  Jones  v.  t.  Phipps^  YoX.X,  139. 

Gihb&ns,  Vol.  IX,  407,  aiic)  (7)  3  Co.  80. 

the  notes,  409.    XIX,  494.  ^             • 


r  CASES  IN  CHANCERY. 

18(Ki«         equities  shall  no  longer  existi  inquiry  is  necessary,  to 

„  ^^^"^^       ascertain,   whether   by  the  bargain  for  the  dissolution 

&^ri€^/     that,  which  was  the  property  of  all  has  become  the  pro^ 

perty  of  one.  In  Ex  parte  Ruffin  ( 8 ),  there  could  be  no 
doubt  upon  that :  a  legal  instrument  being  produced ; 
the  legal  effect  of  which  was  such  as  I  have  stated. 
That  case  was  no  more  than  that,  a  bankruptcy  hap- 
pening a  considerable  time  after  the  execution  of  the 
[  *8  ]  *deed,  the  effects  came  to  be  considered  the  separate 
effects  of  the  trader,  in  whose  hands  they  were  left ; 
and  the  other  was  only  to  come  in  as  a  creditor.  Upon 
the  facts  of  this  case,  without  saying,  whether  the  con* 
elusion  of  the  Commissioners  as  to  the  joint  debts  is 
light,  there  is  distinct  evidence  of  an  agreement,  that 
the  joiht  effects  should  be  considered  separate  effects; 
and  that  fact  csdls  upon  me  to  declare  the  conclusion  of 
law,  diat  these  are  separate  effects. 


The  Petition  was  dismissed.  * 

(8)  Aut^  Vol,  Vi,  119. 


^^^^- ,  HIGGINS,  Ex  parte. 

April  6th.  ^         r 

Jarisdiction  in  rjjijjE  object  of  this  petition  was  to  compel  the  attend- 
ban  ruptcy  ^^^^  ^^  witnesses  before  the  Commissioners  under 

nesses  to  at-  *  Commission  of  Bankruptcy,  to  prove  the  act  of  bank- 
tend  ll^o  Com-  '^P^^y*  The  act  of  bankruptcy,  upon  which  the  Com- 
missioners to  inission  was  taken  out,  was  a  deed  of  assignment  of  all 
prove  the  act  the  joint  and  separate  property  of  the  persons,  against 
pfbankraptcy;  whom  the  Commission  issued;  and  the  persons,  sum- 
.  reserving  jnsi  mpned  to  prove  the  act  9f  bankruptcy,  were  the  persons, 
excep  ons :  ^  whom  that  assignment  was  niade,  ^d  the  solicitor  who 
citor  profes-  P'^P*""^  ^^*  ^^^  who  refused  to  attend;  alleging,  that 
sionally  em-  ^®  knew  of  no  circumstances,  except  what  came  to  his 
ployed.*  knowledge  professionally. 

Mr. 
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Mr.  CookCf  in  support  of  the  petition,  relied  upon  the 
late  Orders  (9);  upon  the  ground^  that  the  Conmns- 
akmers  cannot  compel  an  attendance,  before  the  bank- 
ruptcy is  declared. 


8 


Idas. 

HiGOIlfSf 


Mr.  Richards  and  Mr.  CuUen  opposed  the  Petition.  [  ^  ] 


Tke  Lord  Chancellor.  . 
I  made  the  order  in  the  case  referred  to,  and  two  or 
three  cases  since,  upon  this  principle ;  that,  unless  it  is 
held  in.  bankruptcy,  that  the  Lard  ChaneeUor  has  a 
power  implied  to  make  good  the  proceeding  under  the 
Statute,  the  jurisdiction  actually  exercised  in  many 
cases,  particularly  by  attachment  and  commitment, 
stands  upon  nothing.  I  found  in  a  book  of  Lord  Hard' 
wicke%  that  he  had  proceeded  upon  that  principle :  an 
implied  authority  of  the  Lord  Chancellor  to  order  the 
attendance  of  any  one  to  substantiate  that  proceeding. 
As  to  the  delicacy  expressed  by  one  of  the  witnesses  in 
this  case,  that  he  was  the  confidential  agent,  the  answer 
is,  that  is  no  reason  for  not  obeying  the  summons:  but 
be  ought  to  go  before  the  Commissioners,  and  state  the 
objection ;  and  they  will  attend  to  all  reasonable  objec- 
tions. If  the  jurisdiction  Cannot  be  supported  in  some 
such  way,  no  one  can  say,  upon  what  principle  the  Lord 
Chancellor  has  committed  persons  in  bankruptcy;  for 
there  is  no  special  authority  any  where  for  it.  Suppose 
an  inquiry  directed  in  the  Master's  office ;  and  the  party 
would  not  attend ;  the  Court  would  immediately  order  a 
Commissicm  to  issue  for  that  very  reason ;  and  then  the 
party  must  attend.  The  order  certainly  shall  be  without 
prejudice  to  any  objection  made  by  the  witness  before  the 
oners. 


The 

(0)  Ante,  Ex  parte  Lwnd,  Vol.  VI,  781,  the  note  784,  and 
the  statote  3  Geo,  IV,  c  81.  s.  1.  giving  this  power  to  tb^ 
ComvaixsAiouflr^f 
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1M6.  The  Order  was,  that  the  several  persons  should  attend 

n^^'^  before  the  Commissioners;   reserving  just  exceptions  as. 

Eac  parted  ^  ^^^  questions,  that  may  be  put  to  them  by  the  Com- 


missioners. 


[10] 

1806.  HOLYLAND,  Ex  parte. 

April  9th. 
Issue  directed  HPHE  object  of  this  petition  vi^as  to  supersede  a  Com- 

vpon  a  lanacy,  mission  of  Lunacy ;  under  which  the  petitioner  had 

established  by  been  found  a  lunatic  by  two  verdicts :  one  upon  the 
two  verdicts,  ugujj  proceeding ;  the  other  under  an  issue,  directed 
To  supersede  upon  a  former  apphcation  by  the  petitioner  to  supersede 
a  Commission,  ^^  Commission.     The  nature  of  his  disorder  was  violence 

,     to  a  dancrerous  degrree,  with   threats   against  his  wife, 
sary,  that  the  ®  ^  .        . 

mind  should  *^^  ^*  ^^^  ^^^  concerned  in  supporting  the  Com- 
be restored  to  xiussion.  At  the  time  this  application  was  made  his 
its  original  wife  was  dead :  but  the  petition  was  opposed  by  the 
state:  compe-   petitioner's  daughter,    and   her  husband,  who  was  the 

tence  to  ^om-  Q^^^^^jee. 
mon  purposes, 

^...     ^  Mr.  Alexander^  Mr.  Romilly,  and  Mr.  Hart,    in  sup- 

Bonal  estate   is  P^'^  ^^  ^^®  Petition :    Mr.   Piggott,    Mr.   Cooke,    and 
sufficient.  But  Mr-  Johnson,  against  it. 
the  absence  of 

the  disorder,  The  Lord  Chancellor. 

especially  if  of  There  is  no  part  of  the  duty,  that  occurs  in  tlie  exer- 
a  dangerous  ^^  ^f  ^j^j^  jurisdiction,  more  unpleasant,  and  requiring 
.  ti  f  to-  P'^^ter  caution,  than  that  of  determining,  when  a  Com- 
rily  proved  by  ^^^^^^  should  be  superseded;  for,  though  you  may  upon 
the  evidence  of  evidence  arrive  at  a  safe  conclusion,  establishing  lunacy, 
persons,  hav-  it  is  very  difficult  to  determine,  when  the  mind  is  re- 
ing  competent  stored;  depending  upon  the  circumstance^  whether  the 
knowledge  of    party  is  led  to  those  topics,  upon  which  it  was  affected. 

e  w  oe  su      ijij^^  ^^^^^  ^  which  the  lunatic  is  now  in  the  manage- 
ject,  not  only 

as  to  the  pre-  "^^"^ 

sent  state  of  the  party,  but  with  reference  to  all  the  former  evidence. 
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ment  of  the  estate  of  bis  own  Committee^  we  are  all         1805. 
acquainted  with.     In  another  case  I  succeeded  in  get-    tt^^"^ 
ting  Lord  Thurlow^  after  a  very  long  conversation  with  the       j^  nartM 
party,  to  supersede  the  Commissi<m  ;   and  was  satisfied} 
from  many  conferences  with  him,  that  he  was  perfectly 
rational :   but  immediately  after  the  petition  was  heard* 
^coming  to  thank  me  for  toy  exertbns,  he  in  five  mi-       [  *1I  ] 
nntes  convinced  me,  that  the  worst   thing  that  cotdd 
have  been  done  for  him,  was  to  get  rid  of  the  Com- 
mission.    In  the  case  of  Mrs.  Barker  { 10)  Lord  Tkurlow 
said,   that,  where  lunacy  is   once  established   by  clear 
evidence,  the  ]>arty  ought  to  be  restored  to  as  perfect  a 
state  of  mind  as  he  had  before;   and  that  should  be 
proved  by  evidence  as  clear  and  satiriSsictory.    I  cannot 
agree  to  that  proposition,  either  as  to  property,  or,  with 
reference  to  such    a  case    as    this;   for,   suppose    die 
strongest  mind  reduced  by  the  delirium  of  a  fever,  or 
any  other  cause,  to  a  very  inferior  degree  of  capacity, 
admitting  of  making  a  Will  of  personal  estate  ;  to  which    -^  "^y  ^^  ^® 

a  boy  of  the  ase  of  14  is  competent;   the  conclusion  is    ^ 

.         .1       •  •     1  .        /  1       1111  competent  to 

not  just,  that,  as  that  person  is  not  what  he  had  beeiij       .       Will  of 

he  should  not  be  allowed  to  make  a  Will  of  personal  personal  estate^ 
estate.  There  may  be  frequent  instances  of  men  re- 
stored to  a  state  of  mind,  inferior  to  what  they  possessed 
before:  yet  it  would  not  be  right  to  support  Commissions 
against  them.  On  the  other  hand,  if  lunacy  has  been 
satisfactorily  established^  particularly  where  there  is  a 
tendency  to  do  great  personal  harm  to  others,  I  ought  to 
be  sure  by  the  evidence  of  persons,  having  competent 
knowledge  upon  the  whole  of  the  suligect,  that  there  is 
an  absence  of  that  disorder;  imd,  that  those  tendencies 
may  not  be  brought  forward,  when  it  may  not  be  gene- 
rally known,  that  there  is  any  providence  of  the  law 
thrown  over  the  individu^L 

There 
(iO)  Tke  Attorney  General  v.  Pwmiher,  8  Bro.  C.  C.  44i 
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ExpoHe. 


i  •!«  3 


There  is  in  this  case  considerable  evidence,  that  the 
petitioner  is  recovered.  But,  if  the  whole  nature  of  the 
case  has  not  been  stated  to  the  physiciahi  who  swiears, 
that  he  has  frequently  seen  the  petitioner,  and  believes 
him  to  be  of  sound  mind ;  unless  he  can  go  farther,  and 
state,  that  the  ground  of  the  opinions  of  those  medical 
-^gentlemen  who  thought  otherwise,  was  laid  before  him, 
that  he  has  had  an  opportunity  of  considering  it,  and  the 
result  of  the  whole  is,  that,  just  and  accurate  as  those 
conclusions  were,  or  inaccurate,  upon  his  own  conclusion, 
satisfactorily  formed,  the  present  state  of  the  party  is,  as 
he  represents  it;  unless  the  affidavit  comes  with  some 
such  exposition,  though  the  conclusion  may  be  right,  not 
having  those  particulars  before  me,  I  cannot  try  the  truth 
of  the  inference.  The  question  in  this  instance  may 
be,  whether  the  existence  of  the  Commission  may  not 
be  necessary,  in  order  to  secure  to  the  party  the  ut- 
most comfort  and  happiness  he  is  capable  of  enjoy- 
ing. This  case  is  reduced  to  that  state,  in  which  it  is 
fit  iEigain  to  ask  the  opinion  of  a  Jury,  whether  this 
Commission,  which  has  been  supported  by  two  verdicts, 
ought  to  continue.     It  must  therefore  be  tried  in  an 

issue. 
Rolls. 
1804. 
Nov.  I9ik. 

1805. 

Feb.  9th. 

March  29th. 

Assignment  by  TiY  indentures  between  Henry  Victor  Thomas  St.  Alban 
a  husband  of  and  Bichard  Dyer,  reciting,  that  Charles  Edwards 

part  of  hb       bequeathed  4000/.,  upon  trust,  to  be  laid  out  in  5  per 
wife's  equitable  ^^^^^ 

interest,  viz. 

Dividends  of  stock  in  tmst  for  her,  for  valoablo  consideration,  enforced 

upon  the  bill  of  a  surety  for  the  husband,  to  be  indemnified  against 

past  and  future  payments :  the  assignment  extending  only  to  lOO/L 

a*year,  out  of  260/.    The  remaining  dividends  under  a  bill,  on  behalf 

of  the  wife,  paid  to  her;  the  husband  having  after  the  assignment  goqo 

abroad  without  making  any  provision  for  her. 


WRIGHT  V.  MORLEY. 
MORLEY  V.  ST.  ALBAN. 
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€#»/•  Bank  Annuities,  and  to  permit  his  wife,  Francei . 

Edmards^  from  time  to.  time,  for  and  during. the  term. 

of  herUfe,  to  receive  and  take  to  and  for  her  own  use 

and  benefit  the  interest,  dividends  or  proceeds,  which 

should  or  might  arise  and  become  due  and  payable  there^ 

*  out,  and  from  and  immediately  after  the  decease  of  his 

said  wife  upon  fiirther  trust,  that  they  should  sell  out. all 

the  said  stock,  and  pay  the  money,  which  should  arise. 

by  the  sale,  to  and  amongst  the  testator's  three  children, 

Thomoiy  Frances f  andMaryEdwards,  when  tiieyshoidd. 

respectively  attain  the   age  of  twenty-one,    share  and 

share  alike,  with  survivorship ;  and  farther  redting,  that 

after  the  death  of  the  testator,  St  Alban  married  his 

widow;   and  that  Dyer  had  agreed  with  him  for  the 

purchase  of  an  annuity  of  lOOL,  to  be  paid  during  the 

joint  fives  of  Si.  Alban  and  his  wife,  at  the  price  of  600L, 

and    that    for    securing    the  payment  of  that  anjnuity. 

SLAlban,  and  Sir  George  Wright,  as  his  surety,  by  their. 

bond  became  jointly  and  severally  bound  to  Dyer:  it  was. 

witnessed,  that  in  pursuance  of  the  said  agreement,  and 

in  consideration  of  the  sum  of  600/.,  pdd  to  St.  Alban  by 

Dyer,  St.  Alban  did  bargain,  sell,  assign,  transfer,  &C 

to  Dyer,  his  executors,  &c.  all  the  interest,   dividends, 

and  annual  proceeds,  of  the  sum  of  5201/.  5  per  cent. 

Bank  Annuities,  in  which  the  said  sum  of  4000/.  had 

been  invested,  which  under  the  Will  of  Edwards  should 

from  fime  to  tiite  duong  the  joint  lives  of  St.  Alban  and 

his  wife  become  due  and  payable  to  them,  or  to  him  in 

right  oC  his  wife ;  upon  trust  to  retain  the  said  annuity'; 

and  to  pay  the  residue^  from  time  to  time  toMr^  St.  Alban, 

executors,  &c. ;  or,  as  he  should  appoint. 


ia06. 


WRIGHr 

V, 
MORLST/ 

MoRLsr 
St.  Alban.' 

C  •  w  1 


Mr.  St.  Alban  gave  a  bond  of  indemnity  to  the  surety ; 
«nd  afterwards  went  abroad.    The  trustees  of  the  stodc 

^  •  •     •  • 

nefiising  to  midLe  any  payment  under  the  grant  of  the 
annuity,  the  surety  was  called  upon;  and,  having  paid 
lOM,  he.  filed  a  bill  against  the  trustees,  and  Dyer,  and 

Mr. 
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Wright 

MORLBY. 
MORLBT 

r. 

St.  Albak. 
[•14] 


Mr.  St  Albany  who  was  stated  to  be  out  of  the  jurisdic- 
tion^ and  his  wife ;  charging,  that  she  was  privy  to  the 
grant  of  the  annuity ;  and  agreed,  that  the  dividends  of  the 
stock  should  be  chargeable  with  it ;  and  that  she  would 
*have  executed  the  grant,  but  that  Z)y^  was  advised, 
that  she  was  not  a  necessary  party ;  and  praying,  that  the 
trustees  of  the  stock  may  be  decreed  to  repay  to  the 
Plaintiff  what  he  has  paid ;  and  that  an  appropriation 
may  be  made  to  answer  the  future  payments  of  the  an* 
imity  during  the  life  of  Mrs.  St,  Alban* 


Mrs.  Si,  Alban  by  her  answer  admitted,  that  she  was 
privy  to  the  treaty  for  the  annuity ;  and  consented,  that- 
her  husband  should  make  the  dividends  of  the  Bank 
Annuities  chargeable  with  the  payment ;  and,  that  she 
iNimsented  to  execute,  and  would  have  executed,  the 
grantj  except  for  the  reason  stated  in  the  bill :  but  she 
siubmitted,  that,  as  her  consent  was  obtained,  while  under 
coverture,  and  as  she  had  by  her  next  friend  filed 
a  bill. against  the  trustees  of  the  stock  for  an  account 
of  the  dividends  accrued,  since  her  husband  left 
the  kingdom;  and  praying,  that  they  may  be  ap- 
plied for  her  maintenance,  which  suit  is  still  depend- 
ing, the  deed  did  not  pass  her  interest  in  the  Bank 
Annuities. 

The  other  cause  was  instituted  on  behalf  of  Mrs.  St 
Albem,  as  stated  in  her  answer,  claiming  to  have  all 
the  dividends  paid  to  her ;  alleging,  that  her  husband 
had  left  the  kingdom  without  making  any  provision 
for  her. 


Mr.  Fonblanque  and  Mr.  Maddock  for  the  Plaintiff 
Wright,  insisted,  that  the  disposition  made  by  the  Will 
in  favour  of  Mrs.  St.  Alban  could  not  exclude  any  future 
husband  from  taking  jure  mariti  the  benefit  of  the  he^ 
quest ;  and  therefore  the  wife  could  not  resist  the  claim    , 

of  - 
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of  the  Pluntiff.  They  cited  Sir  Edward  Turner:* 
CeueiU).  put  t.  Hunt  {12).  Tudor  r.  Samyne  (13); 
and  MUford  t.  Mitford  ( 14 ). 

^  As  to  the  claim  of  tjie  PlaintiflT's  wife  in  the  second 
cause,  upon  the  various  discussions  of  Alexander  t. 
M'CuUoch  ( Id )  Lord  Thurhw  shewed  a  strong  dispo- 
sition to  make  the  parties  come  together  by  a  species 
of  duress ;  but  could  do  no  more  than  refuse  to  give  the 
husband  any  part ;  and  after  running  the  hazard  for  four 
or  five  years,  which  would  be  the  survivor,  it  was  at 
length  compromised.  So  mBond  v.  Simmons  {  16)  and 
BaU  Yp  Montgomery  {VI  \  the  Court  did  not  affect  to 
dispose  of  the  property;  but  only  impqunded.it. 

Mr.  RomiUy  and  Mr.  W.  Agar^  for  Mrs.  SU  Alban. 
This  precise  question  has  never  been  decided.  Cer- 
tainly the  property  is  not  given  to  the  separate  use  of 
the  Defendant:  but  her  husband  is  entitled  in  her  right. 
There  is  no  doubt,  if  he  wants  the  assistance  of  the 
Court,  he  must  make  a  settlement;  and  Lord  AhatUey 
very  frequently  said  ( 18 ),  there  is  no  ground  for  the 
distinction  in  the  instance  of  a  particular  assignee  for 
valuable  consideration ;  as  the  Plaintiff*  certainly  is,  who, 
being  in  no  better  situation  than  the  husband,  is  equally 
bound  to  make  a  settlement,  before  he  can  have  the  as- 
sistance of  the  Court.  In  Oswell  v,  Probert  ( 19  )  Lord 
Rosslyn  seems  to  entertain  the  same  opinion;  that  there 

b 


1B05. 


Wright 

V, 

MORLBV. 

MORLBY 

St.  Albav* 
[•15] 


(11)  1   Chan.   Cases,  307. 
1  Vem.  7. 

(12)  iVem.  18.    2Freem. 
78. 

(13)  2  Fern.  270. 

(14)  Ante,  Vol.  IX,  87. 
(16)  Cited  ante.    Vol;  11, 

in,  in  Ballv.  JHonigomery, 
(10)  ZAtk.2». 


(17)  Ante,  Vol.  II,  191. 

(18)  See  ante,  M'Aulay  v. 
Philips,  Vol.  IV,  15.  Franco 
V.  Franco,  IV,  516,  and  Bill 
V.  Atkimon,  stated  in  the 
note,  rV,  630. 

(1»)  Ante,  Vol.  II,  «80. 
Bwrdon  v.  Beam^  II,  607,  and 
the  note,  609. 
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Wright 

V. 
Ml>RLBY. 
MORLSY 
V. 

St.  Albah  « 
[M6] 


ia  no  dUtinction  between  an  assignee  for  valuable  consi-' 
defationi  and  by  operation  of  law:  stating  tbe  equity 
against  persons,  claiming  in  right  of.  the  husband,  how- 
ever meritorious  their  consideration.  The  only  question 
18  upon  the  particular  nature  of  the  property,  a  life  in- 
terest. The  Court  does  not  compel  the  husband  to 
make  a  provision  out  of  that,  where  they  have  been  Uving 
*  together :  but,  where  the  wife  is  deserted  by  the  hus- 
band, will  compel  the  appUcation  of  a  life  interest,  as 
much  as  a  sum  in  gross:  Waticyns  v.  Watkyns  (20). 
Cobner  v.  Colmer  there  cited  (21 ),  reported  in  Mose- 
ley {22),  a  book  of  no  authority  certainly:  AUertan  v. 
KnoweU{  23 ).  In  BuUock  v.  Menzies  (  24 )  the  husband 
declared,  that  he  was  ready  to  receive  his  wife ;  and  she 
would  not  go  back ;  and  mBcM  y.  Montgomery  (25 )  the 
wife  had  eloped;  and  would  not  return.  The  lady  \» 
deserted  by  her  husband  after  the  grant  of  the  annuity. 
The  cases,  upon  the  subject  upon  terms  for  years,  do 
not  apply.  The  term,  passes  by  the  assignment;  upon 
which  the  party  can  bring  an  action :  an  interest  very 
different  from  that,  which  passes  merely  by  the  decree  of 
a  Court  of  Equity.  The  concurrence  of  the  wife,  when 
under  controul,  is  perfectly  immaterial ;  and  cannot  bind 
her.  The  Court  will  not  permit  the  husband  to  strip 
himself  of  the  power  of  maintaining  his  wife ;  and  will 
take  the  whole  fund,  in  order  to  compel  him  to  main- 
tttnher. 


Mr.  Fonbtanque,  in  Reply. 
The  assignee  relies  upon  the  legal  title,  not  tiie  con* 
eurrence  of  the  wife  in  the  transaction.    There  is  no 

equity. 


(20)  2  Aik.  96. 

(21)  2  Atk.  98,  also  cited 
SAtk.2»5.  2Ves.6G2, 

(22)  Moi.  121.    Lord  El- 
dom,  G.  has  frequently  said. 


there  are  very  good  cases  in 
Motdey. 

<2d)  Cited  ante,  Vol.  IV, 
790. 

(24)  Ante,  Vol.  IV,  798.. 

(25)  Ante,  Vol.  II,  191. 
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equity,  controDing  the  marital  right,  eicisting  at  the  date 
of  the  assignment ;  which  cannot  be  affected  by  his  sub- 
sequent conduct  in  withdrawing .  from  her.  The  claim  of 
fbe  creditor,  being  prior  in  date,  and  attaching  upon  the 
marital  right,  will  be  preferred.  In  this  case  the  wife 
will  not  be  left  destitute. 
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1805. 

Wright 

V. 

MORLEY. 

MORLEY 

V, 

St.  Alban. 


.  7^  Master  of  the  Rolls. 

As  it  does  not  appear,  that  any  case  precisely  the  same 
as  this  has  received  a  decision,  I  shall  take  some  time  to 
*  look  into  the  authorities,  with  reference  to  the  question, 
whether  there  is  any  difference  between  an  assignment  for 
valuable  consideration  and  by  operation  of  law.  I  agree. 
Lord  AlpmUey  did  uniformly  maintain,  that  there  is  no 
di£ference  between  them,  with  reference  to  the  equity 
of  the  wife;  at  the  same  time,  looking  with  great  atten- 
tion to  the  point  in  Mitford  v.  Mitford  ( ^ ),  it  appeared 
to  me,  that  there  were  some  cases,  which  it  is  very  diffi* 
cult  to  reconcile  with  that  proposition  ;  for  there  is  hardly 
any  other  ground,  upon  which  Lord  Hardwicke  pro- 
ceeded in  some  of  the  cases  before  him.  Upon  prin- 
ciple there  is  great  weight  in  that  proposition  of  Lord 
Akanley;  for,  if  the  husband  has  but  the  right  of  re- 
ducing the  wife's  interest  into  possession,  how  can  he  for 
valuable  consideration  or  otherwise  convey  more  than  he 
has?  If  he  does  not  reduce  it  into. possession,  it  clearly 
survives.  If  then  he  parts  with  it  for  valuable  consider- 
ation, and  the  assignee  acquires  a  right  different  from 
that,  which  the  husband  had,  he  parts  with  something 
di£ferent  from  what  he  has.  In  Mitford  v.  Mitford  I 
had  no  occasion  to  give  an  opinion  upon  that  point ;  for 
at  all  events  it  was  in  favour  of  the  wife ;  holding,  that, 
supposing  that  distinction  to  exist,  yet  an  assignment 
by  operation  of  the  Bankrupt  Laws  is  not  an  assignment 
lor  valuable  consideration;  and  thoveforie,  though  an  as- 
signment 
(26)  Ante,  Vol.  IX,  87. 

Vol.  XL  B 


[•17] 


Assignees  un- 
der a  Commis- 
sion of  Bank- 
rnptcy  are  in 
the  place  of 
the   bankrupt 
with  reference 
to  the  equit- 
able interest 
of  his  wife. 
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1805. 


Wright 

V. 

MORLEY. 

MOHLEY 

cr. 

8t4  Alban. 


[•18] 


signment  for  valuable  consideration  should  carry  the  right, 
yet  it  never  was  contended;  that  an  assignment  by  mere 
operation  of  law  had  any  other  effect  than  to  put  the 
assignee  in  the  place  and  stead  of  the  husband.  There- 
fore, though  there  might  be  a  doubt  upon  the  other  point, 
it  was  not  necessary  in  that  case  to  decide  it.  But  Lord 
Alvafdey  would  have  admitted,  that,  where  the  property 
of  the  wife  consisted  only  of  a  life  interest,  the  husband 
would  be  entitled  to  that  in  her  right  without  making  a 
*  settlement,  as  a  general  proposition ;  as  a  mere  life- 
interest  is  applicable  to  the  maintenance,  and  ought  to 
be  taken  by.  the  husband  for  the  maintenance  of  both. 
The  Court  therefore  does  not  pall  for  a  separate  provi* 
)non  for  her  from  that;  which  is  no  more  than  giving  a 
separate  maintenance :  but  that  is  not  the  object  of  a  se- 
parate provision ;  which  is  to  be  a  provision  for  her  and 
the  family  after  the  husband's  death. 


If  it  stood  there,  there  is  no  doubt  the  husband  has  a 
right  to  deal  with  it,  so  long  as  he  maintains  her ;  and 
there  is  no  doubt  of  his  right  to  make  a  specific  deposi- 
tion, if  he  maintained  her.     That  leads  to  the  question, 
whether  in  the  case  of  abandonment  by  the  husband, 
.  ceasing  to  maintain  his  wife,  there  is  an  equity  for  her 
to  h^ve  her  own  life  interest  laid  hold  of  by  this  Court ; 
supposing  it  not  reduced  into  possession  by  the  husband ; 
being  stiU  in  the  hands  of  trustees.     One  question  is, 
whether  that  is  settled,  merely  as  between  the  husband 
and  wife,  and  putting  third  persons  out  of  consideration ; 
if  so,  the  second  point  is,  whether  this  equity  prevails, 
where  previously  to  the  abandonment  the  husband  has 
made  an  assignment  of  the  wife's  interest,  or  any  part  of 
it*     That  question,  so  bx  from  being  decided,  has  not 
even  been  made  the  gist  of  a  case.    It  therefore  deserves 
4  great  deal  of  consideration.    Another  point  is  as  to  the 
assignment  having  taken  place,  when  the  husband  was 
performing  his  duty  by  maintaining  his   wife;  whether 

the 
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the  abandonment  afterwards  shall  devest  the  right,  which 
die  assignee  of  the  fund  had,  vested  in  him. 

As  to  the  question  upon  the  right  of  the  surety  to 
maintain  this  suit,  for  the  purpose  of  considering  that 
question  the  claim  of  the  wife  must  be  laid  out  of  view ; 
for,  if  she  succeeds,  there  is  an  end  of  his  claim.  As 
fkr  as  the  husband  is  interested,  I  do  not  see,  how  he  or 
•  his  trustees,  can  state  that  objection  to  the  surety  for 
ihe  husband.  He  has  assigned  this,  as  a  specific  fund, 
out  of  w}iich  this  annuity  ought  to  be  paid  ;  ^nd  procures 
another  person  to  join  him  ;  and  the  surety  is  obliged  to 
pay.  Can  the  husband  object,  that  the  surety  cannot 
come  against  that  fund,  which  ought  originally  to  have 
been  applied?  I  do  not  therefore  see  any  objection  to 
the  Pliuntiff,  coming  for  this  relief;  supposing,  the  wife's 
equity  does  not  prevail  against  him. 


18Q5. 


WHIGHT 

V, 
MORLEY. 
MORLET 

9. 

St.  Alban. 


[•19] 


This  cause  was  further  argued,  upon  a  doubt,  sug- 
gested by  the  Master  of  the  Rolls,  whether  the  surety 
could  file  the  bill. 


Feb.  1th. 


In  support  of  the  bill  it  was  insisted,  that  the  surety 
night  stand  in  the  place  of  the  creditor,  and  avail  him- 
self of  the  pledge  to  reimburse  himself:  the  subject, 
though  not  in  trust  for  the  separate  use  of  the  wife,  be- 
ing liable  to  the  marital  right;  which  is  in  full  force, 
nntil  the  claim  in  respect  of  the  equity  of  the  wife  is 
interposed :  the  husband^  dealing  with  it  pleno  jure,  as 
his  own  entirely,  does  not  require  the  concurrence  of  his 
wife  in  the  assignment. 

On  ^be  part  of  Mrs.  St.  Alban  it  was  insisted,  that  the 
bin  represented  Mrs.  St.  Alban  as  a  co-surety  by  her 
agreement,  that  her  husband  should  make  the  property  a 
security  for  his  debt ;  and  the  utmost  the  Plaintiff  could 

B  2  do, 
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Wright 

V. 
MORLEY. 
MORLSY 

V 

St.  Alban. 

[20] 
March  23d. 
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do,  was  to  put  himself  in  the  place  of  the  husband  i 
who,  haying  abandoned  his  wife,  and  gone  into  a  foreign 
country,  could  not  have  got  thb  property,  until  he 
returned,  and  made  a  proper  provision  for  his  wife. 


The  Master  of  the  Rolls. 
.  In  these  causes  Mrs.  St.  Alban  was  before  her  marriage 
entitled  for  life  to  dividends  of  stock,  standing  in  the 
name  of  trustees.  It  does  not  appear,  that  there  was  any 
settlement.  After  the  marriage  her  husband  granted  an 
annuity;  and  assigned  the  dividends  to  secure  it ;  and.it 
is  allege^y  that  soon  afterwards  he  quitted  the  kingdom 
without  making  any  provision  for  her.  The  surety,  being 
called  upon,  pays  some  instalments ;  and  files  a  biU, 
praying  out  of  the  dividends  to  be  repaid  those  instal- 
ments ;  and,  that  a  sufficient  portion  shall  be  set  apart 
to  answer  the  future  payments ;  so  as  to  exonerate  him 
from  the  obligation  of  continuing  to  pay  the  annuity. 
The  other  bill,  is  filed  on  the  part  of  the  wife ;  stating, 
that  her  husband  had  abandoned  her;  and  praying,  that 
the  whole  of  the  dividends  may  be  paid  to  her  for  hec 
separate  use. 


The  first  question  is,    whether  this   assignment!  by 

Mr.  St.  Alban    of  the  dividends  of  his  wife  is  binding 

.  upon  her.     If  it  is  hot,  the  Plaintiff  Wright  cannot  have 

any  relief  upon  his  bill.    If  it  is,    the  question  is  still 

made,  whether  the  Plaintiff  is  entitled  to  the  relief  he 

As  to  the  ef-  seeks.     Upon  the  first  question,  it  does  not  appear,  that 

feet  of  an  as-  the  circumstances  make  it  necessary  to  determine  the 

signment  for     ^^^^j^  litigated  question,  whether  the  equity  of  the  wife 

,         can  be  barred  or  affected  by  the  husband's  assignment 

h    band  of  his  ^o'*  v*^^^We  consideration.     Thus  much  is  certain^  that, 

wife's  equity      ^  *^  particular  assignee  for  valuable  consideration  be 

able  interest,    ^^^  ^  &  better,  at  least  he  is  not  in  a  worse,  condition 

with  reference  than 

to  her  equity  for  a  provision,  Quaere. 
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Aan    the    general    assignees    under   a  Commission    of         1805, 

bankruptcy.    When  the  husband  becomes  a  bankrupt,       w"^^^ 

and   consequently  incapable  of  maintaining  his  wife,    it  ^. 

is  not  held,  that  she  is  entitled  to  the  whole  of  the  divi-      Morley. 

dends  of  her  fortun^  #r  of  any  life-interest  that  she  may       Morley 

•  have  any  more  than  she  is  entitled  to  the  whole  of  her    St.  Alran* 

fortune,  consisting  of  a  capital  sum.    Indeed  in  Ex  parte        £  *21  ] 

Coy^gome  {2H)  Lord  Hardwicie  gave  the  wife  against 

tbe  asagnees  of  the  bankrupt  the  whole  of  the  annuity 

bek>nging  to  her  before  marriage.    Also  in  Vandenanier 

T.  Desboraugh  ( 28 )  the  Court  gave  the  whole   to  the 

wife  against   the  assignees.     But  these  cases  have  not 

beep  followed  by  more  modem  decisions ;  for  inPryor  v. 

HM  (29  ),  OweU  v.  Probert  ( SO ),  Burdm  v.  Dean  ( 31  )> 

Brawn  v.  Clarke  {SZ\    axid  Lumb  v.  Milnes  {3S\    the 

Court  has  held,  that  the  assignees  of  the  bankrupt  hus-    Assignees  of 

hand  were  entitled  to  the  life  interest  of  the  wife,  subject  a  bankrupt  are 

only  to  the  equity,  requiring  some  provision  for  her  out  of*  entitled  to  the 

diat  interest..   In  Pryor  y.  HiU  it  w^  contended,  that  ^^"•'J^*®*^^^^ 

equity  of  the  wife  did  not  extend  to  the  caise  of  a  Ufe-  « .     .^  n 

.  ,  .     .  1       ,        ,      ,      1       ,   ,  his  wife,as well 

mtereat;  upon  the  principle,  that  the  husband  becomes  ^^  ^  capital 

absolute  purchaser  of  that  by  the  marriage  in  consequence  gnm^  subject 

of  the  obUgation  to  maintain  his  wife,  thereby  contracted,  to  the  eqaity 

That  argument  however  did  not  prevail,  any  more  than  requiring  a 

the  contrary  proposition,  attempted  in  Burdon  v.  Dean ;  provision  for 

where  it  was  argued,    that  the  Ufe-interest  did  not  fall  ^^^  ®"*-^^  *^ 

under  the  assignment ;    as  it  must  be  held,  that  it  was 

given   to  the  wife  merely  for  maintenance.     The  result 

therefore  is,  that  the  Kfe-interest  does  pass  to  the  as- 

mgoees,  subject  to  the  ordinary  equity  for  a  settlement. 

If  then  in  this  case,  instead  of  a  particular  assignee 
for  a  valuable  consideration,  I  had  before  me  merely  the 

general 

(17)  1  Atk.  102.  *  (31)  Ante,  Vol.  II,  607  ; 

(28)  2  Vern.  96.  see  the  note,  600. 

(29)  ABro.  C.  C.  130.  (32)  Ante,  Vol.  Ill,  166. 

(30)  Ante,  Vol.  II,  680.  (33)  Ante,   Vol.  V,    617; 

see  the  note,  521. 


21  CASES  IN  CHANCERY. 

1805.  general  assignees  under  a   Commission  of  Bankruptcy^ 

W^^  T        ^^^  ^^^^  could  not  as  against  them,  set  up  a  claim  for 

j,^  the  whole  of  the  dividends.     I  should  think,  they  dealt 

MoRLEY*       *  fairly,"  and  even  favorably,  towards  her,  if  out  of  260/., 

^  the  produce  of  this  fund,    they  «ilbwed  her   to  retain 

St.  Alban.     160/.     It  is  unnecessary  therefore  to  consider,  what  might 

[  *22  ]       have  been  the  case,  if  the  husband   had  charged   this 

fimd  to  its  whole  amount,  or  to  any  greater  extent  than 

he  has  charged  it ;  for  I  must  hold  the  assignment  valid 

to  the  extent  of  the  lOOLper  annum,  with  which  he  has 

charged  the  fund. 

The  question  then  is,  whether  the  Court  will  act  upon 

that  assignment  at  the  instance  of  the  surety,  in  whose 

favour  it  is  not  made.     The  surety  is  the  only  Plaintiff. 

The  annuitant,  who  has  the  assignment  of  the  dividends, 

does  not  join.    At  the  hearing  I  thought  the  Plaintiff 

"entitled  to  the  equity  he  seeks.     Afterwards  I  had  somo 

doubt :    but   I  adhere  to  my  first  opinion.     I  conceivci 

that,  as  the  creditor  is  entitled  to  the  benefit  of  all  the 

securities  the  principal  debtor  has  given  to  his  surety, 

the  surety  Bas  full  as  good  an  equity  to  the  benefit  of 

all    the   securities   the    prindpal    gives   to   the  creditor* 

Thei'c  is  a  very  strong  instance  of  the   application   of 

that  equity  in  Parsons  v.  Bfiddock  (34).     The  principal 

had    given  bail  in  an  action.     Judgment  was  recovered 

against   the   bail.      Afterwards    the    surety   was    called 

upon,  and  paid ;    and  it  was  held,  that  he  was  entitled 

to  an  assignment  of  the  judgment  against  the  bail :  so 

that,  tliough  the  bail  were  themselves  but  sureties,    as 

between    them    and   the   principal   debtor,    yet,    coming 

in  the  room  of  the  principal  debtor  as  to  the  creditor, 

it  was  held,    that    they  likewise   came  m  the   room   of 

Surety  entitled  the   principal    debtor    as   to  the  surety.      Consequently 

to  the  same      that    decision    established,    that  •  the    surety    had   pre- 

right  as  the       cisely  the  same   riffht  that   the   creditor  had;    and  was 

creuuor,  even    ^^  stand  in  his  place.     The  siu-ety  had  no  direct   con- 
agaiust  Bail.  ^^^^^ 

(34)  i  Fe/ii.  606. 
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tract  or  engagement^  by  which  the  bail  were  bound  to 
him ;  but  only  a  claim  against  them  through  the  medium 
of  the  creditor;  and  was  entitled  only  to  all  his  rights. 
There  are  other  cases,  establishing  the  same  principle ; 
tbough  not  quite  so  strong  as  that.  The  •  surety  there- 
fore, with  regard  to  the  payments  he  has  actually  made 
of  this  annuity,  is  entitled  to  stand  in  the  place  of  the 
creditor,  lOid  to  be  reimbursed  out  of  the  dividends; 
and  has  also  an  equity  to  hAve  the  fund  applied  in  his 
exoneration;  that  fund  being  provided  by  the  prin- 
cipal debtor;  and  made  subject  to  the  payment  of  this 
annuity  (35). 


1805. 


Wright 

V. 

MORLEY. 

MORLEY 

V. 

St.  Alban. 


As  to  the  bill  of  the  wife,  upon  the  grounds,  that  I 
have  stated,  I  cannot  give  her  the  whole  of  the  divi- 
dends. Sut  upon  several  cases,  WatJcyns  v.  Watki/ns{36), 
Bond  V.  Siwmons  ( 37 ),  Colmer  v.  Colmer  (  38  ),  Sleech  v. 
Tharingion  (39),  and  the  late  case  before  Lord  Rosslyn, 
Bullock  Y.  Menzies  (40),  there  is  no  difficulty  in  giving 
her  the  remainder  for  her  separate  use  during  the  ab- 
sence of  her  husband:  supposing  the  fact  proved,  that 
he  left  her  unprovided.  That  is  not  in  evidence. 
There  must  therefore  be  an  inquiry,  whether  the  hus- 
band Uves  abroad  ;  and  has  made  no  provision  for  his 
wife. 


Upon  the  first  bill  decree  according  to  the  prayer,  that 
out  of  the  dividends  the  trustees  are  to  reimburse  the 
Plaintiff  what  he  has  paid ;  and  that  a  sufficient  portion 
is  to  be  set  apart  to  answer  the  accruing  payments.  As 
between  the  wife  and  the  surety  this  is  not  a  case  for 
costs  to  fall  upon  her. 


(36)  1  Turn.  229. 
(30)  2  Atk.  96. 

(37)  3  Atk.  20. 


(38)  Mo8. 121.  Cited  2il/jfe. 
98.     3  Atk.  295.    2  Ves.  5G2. 

(39)  2  Ves.  560. 

(40)  Ante,  Vol.  IV,  708. 
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1805. 

j4prU  eth,  Sih,  STEPHENS,  Ex  parte. 

9th.  ■ 

Equitable  set-  TN  1785  Ann  StepJiens  gave  directions  to  Casteli  and 

off  under  cir-  Powell,  her  bankers,  to  sell  Exchequer  Annuities 

cnmstances ;       ^^^  ^^  j^^^^g^  ^j^^  produce  in  5/.-per  cent.  Navy  Annui- 

,j  -  ties  in  her  name  and  for  her  use.     They  informed  her, 

could  be  none  , 

at  law*  viz       *^®y  ^^^  followed  her  directions;   and  an  efltty,  dated 

bankers  di-       *^®  26th  of  September.  1786,  was  made  in  her  banker's 

rected  to  lay    book  of  S3201.  lU.  lie/,  to  her  credit,  as  the  produce  of 

out  money  in    the  Exchequer  Annuities ;  and  another  entry,  dated  the 

Navy  Annul-    13th  of  October,  debiting  her  with  3399/.  7*.  6rf.,  as  paid 

lies,  not  doing  j^^  ^j^^^^  f^^  ^^le  purchase  of  3500/.   Navy  5-per  cent. 

^ti  th  t  Annuities;  and  from  that  time  they  regularly  gave  her 
they  had  •  mak-  ^^^^^  ^^^  *^^  dividends  accordingly.  Her  brother,  James 
ing  entries,  and  Stephens,  having  a  separate  account  with  the  same 
accounting  for  bankers,  in  1796  proposed  to  borrow  from  them  1000/. 
the  dividends,  upon  the  security  of  the  joint  and  several  note  of  himself 
accordmgly;  .^^^  j^jg  gigtQi-.  which  was  agreed  to,  and  the  note  given 
an  mg^  a  accordingly.  Casteli  and  Powell  afterwards  became  bank- 
aorv  n  te  fro  ^^P*®  >  ^^^  ^^  ^^^^  appeared,  that  they  had  not  pur- 
the  party  un-  ^^^^^  ^^^  Navy  Annuities.  The  assignees  under  the 
der  that  suppo-  Commission  having  brought  an  action  against  James 
aitioQ,  and  her  Stephens  alone  upon  the  note,  this  petition  was  presented 
brother,  to  sc-  by  him  and  his  sister ;  praying,  that  the  petitioners  may 
cure  a  debt  te  at  liberty  to  set  off  what  was  due  upon  the  note  from 
rom  him  to      ^.j^^  debt,  due  from  the  bankrupts  to  Ann  Stephens;  that 

hi  h  til  ®^®  ™*^y  prove  for  the  residue ;    that  the  note  may  be 

siimees  under    ^^1^^®^^^  up ;  and  that  the  assignees  may  be  restrained 
their  bank-       fro°^  ^^8  ^IPOn  it. 
ruptcy  sued 

him  alone.  Or-  Mr.  Heald,  for  the  Assignees,  objected,  first,  that 
der  for  proof  under  these  circumstances  there  was  no  right  to  set-off; 
of  the  *>ajance,  2jjy^   jjj^^  ^g  g^^^j  yp^jj  I^jgg  s^^pf^^  ^y  ^^  b^nk- 

•  , ,  ^"       ,- *  rupts  could  not  be  set  up  by  her  brother, 
debt  upon  the      ^    .  *^    ^ 

note,  an  In-  ^''* 

junction,  and  delivery  of  the  note. 
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Mr.  RomiUy  and  Mr.  Hart^   in    support   of   the         1805^ 

Petition.  St^p^ns, 

It  is  not  contended,  that  there  could  be  a  set  off  at  jc^  parte 
law,  the  action  being  dLgeinat  James  Stephens  only:  but 
your  Lordship,  sitting  in  bankruptcy,  will  give  the  same 
relief,  that  would  be  administered  in  equity,  enabling 
them  to  make  the  set-off  available.  If  the  action  had 
been  brought  agunst  both,  they  might  have  pleaded  s^ 
parately;  and  each  might  have  insisted  upon  a  defence, 
that  would  have  been  a  bar  to  the  whole  action.  I^ 
instead  of  a  note  a  bond  had  been  given,  she  might 
have  pleaded  payment,  tender,  accord  and  satisfaction. 
What  is  the  objection,  where  the  debt  is  due  from  two  to 
one?  No  one  is  injured.  It  is  for  the  benefit  of  the 
co-debtor;  being  the  separate  debt  of  both.  Certainly 
it.  is  different,  where  the  debt  is  due  to  two;  though 
there  is  a  case,  going  a  great  deal  farther  than  this :  a 
joint  debt  set-off  agiiinst  a  separate  demand:  Ex  parte 
Quintin{A\)i  MitcheU  v.  OldJieUL{A&).  In  this  case, 
however  the  debt  being  diie  from  two  to  one,  if  the  action 
had  been  against  both,  this  debt  might  have  been  set  off 
But,  the  action  being  against  James  Stephens  alone,  if 
Miss  Stephens  had  filed  a  bill,  a  Court  of  Equity  would 
not  permit  the  action  to  proceed,  if  ^he  chose  to  take  it 
as  a  satisfaction  in  part.  A  Court  of  Equity  would  hot 
permit  them  by  bringing  the  action  against  him  alone  to 
avail  themselves  of  such  a  transaction,  leaving  her  to 
recover,  as  she  could.  Though  he  is  the  principal,  they 
must  be  considered  as  joint-debtors.  In  this  way  she 
would  by  circuity  pay  to  the  bankrupt's  estate  the  mo- 
ney they  owe  her.  She  was  induced  to  join  in  the 
security  for  her  brother  by  the  concealment,  contrary 

to 

(41)  Ante,  Vol.  III^  248.     See  the   note.  III,  248. 
Ex  parte  Christie,  X,   105.         (42)  4  Term  Rep.  123. 
Ex  parte  Twogood,  post,  517. 
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1B05. 

Stephens, 
JEx  parte^ 


to  good  faithy  of  her  real  situation.  Upon  this  sub- 
ject your  Lordship  exercises  both  a  legal  and  equitable 
jurisdiction;  frequently  admitting  proof  of  debts,  upon 
which  there  could  be  no  recovery  at  law. 


AprU  9th. 


The  Lord  Chancellor. 
The  case  is,  that  these  bankers  had  received  the  mo- 
ney of  this  lady,  produced  by  the  sale  of  her  Exchequer 
Annuities;  and  falsely  and  fraudulently (43)  assured  her, 
they  had  laid  it  out  in  Navy  Annuities,  according  to  her 
directions :  at  that  time,  and  from  half  year  to  half  year, 
until  their  failure,  exhibiting  to  her  a  Cake  and  fraudu- 
lent document,  as  a  proof  that  they  had  done  so :  the 
taoaey  in  fact  never  having  been  laid  out(44').  The 
eonsequence  is,  from  the  moment  the  money  came  to 
tbeiF  hands  they  were  debtors  to  her  for  that  sum.  The 
security,  given  by  her  for  her  brother  in  1796,  was 
given  under  the  supposition,  that  she  had  stock  standing 
in  her'  name ;  that  she  was  no  creditor  of  those,  to  whom 
she  was  giving  that  security;  but  they  had  the  manage- 
ment of  that  stock  of  her's,  accountable  to  her  for  the 
dividends  half  yearly ;  tliey,  at  the  time  they  took  that 
secihity,  knowing,  they  were  then  debtors  to  her  for 
that  sum,  which  they  had  not  laid  out  according  to  the 
fraudulent  representation  they  made  to  her.  She  stood 
a  debtor  by  this  instrument  upon  the  face  of  it;  and,  if 
they  choose  so  to  put  it,  in  the  character  of  surety  for 
her  brother. 


The  jorisdic- 
tion  ^0  bank- 
ruptcy  both 
legal  and  equit- 
able. 


The  question  upon  the  petition  is  treated  as  a  ques- 
tion of  set-ofF.  But  it  is  not  here  raised  as  a  question 
of  set-off  in  the  strict  and  technical  sense.  The  ques- 
tion upon  the  whole  is,  whether  the  Chancellor^  exercis- 
ing the  jurisdiction  in  bankruptcy,  viz.  both  a  legal  and 

equitable 

(43)  Sec  post,  Vol.  XIX,  (44)  Sec  post,  Vol.  XVIlf, 

467,  Ex  parte  Blagdvn.  203. 
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equitable   jurisdiction,   ciin  interpose  against  an  action>  186$. 

brought  by  the  assignees,  not  against  Miss  Stephens ^  but     SteT^jjc 

against  her  brother,  upon  his  note,  as  a  several  promi-      ^  parte. 

scry  note ;  who,  hot  being  a  creditor  upon  them,  clearly 
could  not  set  off  any  debt  joint  or  several  in  that  action. 
The  result  is,  that  they  shall  recover  from  him  the  sum, 
for  which  they  have  the  joint  note  of  him  and  his  sister, 
and  that  she  must  come  in  as  a  creditor  for  the  whole 
sum  of  her  money,  received  by  the  bankers,  instead  of 
the  balance,  for  which  she  woidd  have  been  jcr^ditor,  if 
the  assignees  had  sued  her,  or  arranged  the  account  upon 
the  principle  of  mutual  debt  and  credit.  As  to  the 
doctrine  of  set-off,  it  is  not  necessary  to  say  much.  This 
Court  was  in  possession  of  it,  as  grounded  upon  prin*^ 
ciples  of  equity,  long  before  the  law  interfered  ( 45 ).  It 
is  true,  where  the  Court  does  not  find  a  natural  equitj^* 
going  beyond  the  statute  (.46),  the  construction  of.  the 
kw  is  the  same  in  equity  as  at  law.  But  that  does  not 
affect  the  general  doctrine  upon  natural  equity.  So, 
as  to  mutual  debt  and  credit,  equity  must  make  the  same 
construction  as  the  law:  but  both  in  law  and  equity 
that  statute  (47),  enabling  you  to  prove  the  balance  of 
the  account  upon  mutual  credit,  has  gone  much  farther 
than  you  could  have  gone  either  in  law  or  equity  before 
as  to  set-off. 

But  in  this  case  my  ground  is,  that  the  contract  was 
entered  into  by  Miss  Stepliens  in  ignorance ;  and,  if  no(^ 
I  should  make  the  same  construction ;  for,  if  they  had 
her  money  in  their  bands,  as  she  was  upon  the  face  of 
the  instrument  a  surety,  it  was  against  conscience  to  do 
any  act  as  against  her,  wliich .  should  prevent  her  having 

what 

(45)  Post,  Vol.  XIX,  467.  (47)  Stat.  5  Geo.  II.  c.  30". 

(46)  Stat.  2  Geo.  I[..  c.  22.  s.  28  :    extended    by  statute 
8  Geo.     II.    c.    24.      As   to  iS  Geo.  IV.    See  auto,  ./iDimef  ' 
Bankrapts,   stat.   6  Geo.  IV.  v.  Kynnier,  Vol.  V,  108. 

c.  16.  $.  50. 
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1805.         what  was  no  more  than  the    proper  use  of  her   own 

Stephens      ''^^"^y*  retaining  her  right  to  proceed  against  the  person 

Ex  parte.      ^'^^  ^^^  re-imbursement,  as  far  as  she  fairly  could ;  and  it 

was  competent  to  her,  if  she  had  made  the  discovery  im- 
mediately  after  the  transaction  on  account  of  her  brother, 
to  have  desired,  that  60  much  of  the  debt  should  be  can- 
celled, and  the  difference  paid ;  and  to  have  said,  she 
had  a,  demand  against  her  brother  for  the  sum  of  1000^, 
as  paid  to  his  use;  also  upon  the  statute  of  mutual  debts 
and  credits ;  and  they  shall  not  be  permitted  to  say,  she 
shall  not,  if  she  chooses,  pay  the  debt;  when  the  conse- 
quence is,  that  she  loses  her  money,  and  they  can  call 
upon  him.  If  she  had  this  equity  before  the  bankruptcy, 
so  she  has  it  afterwards ;  and  therefore  she  has  a  clear 
right  to  say,  they  shall  hold  1000/.  of  her  money  in  dis- 
charge of  the  note ;  and  shall  deliver  up  the  note.  The 
consequence  is,  they  are  prevented  from  suing  upon 
the  note  .by  the  clear  demand  of  justice  she  has 
against  them ;  and  therefore  they  have  no  right  to 
complain« 


The  Order  was,  that  the  petitioner  Ann  Stephens  be  at 
liberty  to.  set  off  the  amount  of  the  promisory  note 
against  the  demand  she  has  upon  the  bankrupts  on  ac- 
coimt  of  the  sum  of  3399/.  7s,  6(1.^  charged  as  the  sum 
invested  in  the  purchase  of  3500/.  Navy  5  per  cent.  An- 
nuities; that  the  promisory  note  be  delivered  up  to 
her,  as  having  paid  the  same ;  and,  that  she  be  admitted 
a  creditor  under  a  Commission  for  what  shall  appear 
due  to  her  after  such  set-off  upon  the  balance  of  the 
account;  and  that  the  assignees  be  restrained  frpra 
suing  the  petitioners,  or  either  of  them,  upon  the 
note  ( 48 ). 

(48)  VuUiamy  v.  Nobk,  3  Mer.  593. 
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F€b.25tk,26ih, 
BURROUGHS  v.  ELTON.  28^. 

Marchiafi^tk. 
nr^HE  original  bill  was  filed  in  1798^  by  a  creditor  by     jipfH  i^]^^ 

judgment  in  1781,  of  James  Weston,  deceased,  on    Suit  by  aero- 
liehalf  of  himself  and  all  other  creditors,   &c. ;    stating  ditor  against 
the  death  of  Weston,  and  the  bankruptcy  of  his  execu-  P«won«  ac- 
tor, the  Defendant  Cooke  ;  that  he  never  receivjed  any  of  ^^^^^  *^  "* 

•      ,       ■  «  -,,  t .  i_  the  estate  al- 

ine personal  estate  and  papers  of  Weston,  which  were  .        ,  . 

all  possessed  by  his  widow ;  and  refuses  to  get  in  the  ^|^|  ^^^ .  ^^ 
personal  estate  :  and  praying,  that  a  receiver  may  be  where  the  re- 
appointed ;,  and  that  the  personal  estate  of  Weston  may  presentatives 

be  collected^  and  applied  in  payment  of  the  debts.  cannot,  or  will 

not,  act 

In  1800  the  Plaintiff  filed  a  supplemental  bill ;  stating  ^^°^^^.J^  J^^^^^^^ 

the  appointment  of  a  receiver  under  an  order  in  1798 ;  ^    establi  h- 

and  that  Cooke  by  his  answer  stated,  that  he  had  com-  ^^j^^  ^f  im 

menced    a    suit  in  the  Ecclesiastical  Court  against  the  agreement  for 

widow ;  but  that  she  had  absconded.     By  a  decree,  made  carrying  on  a 

on  the  13th  oi  May,  1800,  in  the  original  cause,  it  was  colliery,  the 

ordered,  that  the  Plaintiff  should  be  at  Uberty  to  pro*  P^ain^ff  «!«»* 

s^ute  the  suit  iii  the  Ecclesiastical  Court,  and  that  the       ^\  *"  ^®^ 

^    .  .      to  all  engage* 

receiver  shoidd  be  continued;   and   any  of  the  parties  -j.^^*- 

were  to  be  at  liberty  to  apply.     No  farther  proceedings  continaing 
were  had  in  that  cause.  concern. 

No  security 

The  supplemental  bill  farther  stated,  that,  the  widow  *<>  ^^  ^^^^  ^o' 
of  Weston  having  absconded  with  the  deeds  and  papers,    ~^  result  of 
the  receiver  had  not  been  able  to  get  in  the  personal    ,^»,    .        , 
estate ;  which,  exclusive  of  Weston'^  interest  in  the  col-  puind^  beinc 
liery,  after-mentioned,  will  not  be  sufficient  for  the  debts,  a    creditor  by 
In  1793  Weston  was  concerned  with  the  Defendant  EUon  jadgment   se- 

and  venteen  years 
old,  can  have 
a-  decree  without  putting  himself  in  a  situation  to  proceed  at  law, 
viz.  reriving  by  Scire  facias^  Qwere.  The  bill  would  be  retained,  that 
the  debt  might  be  substantiated  by  an  issue,  or  other  proceeding  at 
law. 


sa 
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and  Richard  Jenkins  in  working  and  carrying  on  a  col- 
liery at  Languem  in  the  county  of  Glamorgan ;  to  which 
they  were  entitled,  as  to  one  moiety  under  a  lease  un- 
expired; and  as  to  the  other  moiety,  under  an' agreement 
for  a  lease  for  twenty-one  years  from  October  1787: 
Jenkins  having  also  an  interest  in  the  reversion.  In  De- 
cember 1793  Weston  and  Elton  came  to  an  agreement, 
that  ill  case  the  share  o{  Jenkins  in  the  colliery,  and 
his  reversionary  interest  in  it  and  the  lands,  under 
which  the  coals  lay,  should  be  purchased  by  them  or 
either  of  them,  it  should  be  for  th^ir  mutual  benefit  in 
equal  shares.  In  1794  Weston,  becoming  embarrassed, 
was  arrested ;  and  Elton,  who  was  then  engaged  in  treaty 
with  Jenkins  for  the  purchase,  formed  a  plan  to  obtain 
the  whole  benefit  of  the  concern  for  himself;  and  with 
tliat  view  in  1795  charged  Weston  in  execution  upon  a 
bonc|.  Elton  also  agreed  with  the  widow  and  heir  of 
Jenkins  for  the  relinquishment  and  sale  of  his  interest  in 
the  colliery,  and  the  moiety  of  the  reversion  ;  and  he 
procured  another  lease  of  the  other  moiety.  Weston  died 
in  prison  in  1798. 


The  bill,  farther  stating,  that  Weston  8  affairs  were 
considered  desperate ;  and  the  Plaintiff  did  not  find 
out  his  heir  at  law,  the  Defendant  Heush,  till  lately  ; 
who  from  ignorance  of  his  right,  or  conceiving,  that 
the  creditors  will  exhaust  the  effects,  or  in  collusion 
with  EUon,  to  disappoint  the  specialty  creditors,  has 
not  taken  any  steps,  and  refuses  to  join  in  the  suit; 
and,  that  Cooke,  having  been  compelled  by  the  Plaintiff 
to  prove  the  Will,  refused  to  act  farther,  charged 
combination  between  the  Defendants  Elton,  Cooke,  and 
Huesb;  and  prayed  an  account  of  all  dealings  and 
transactions  between  Weston  and  Elton  respecting 
the.  colliery,  upon  the  footing  of  the  last  settled 
accoimts  and  the  receipts  and  payments  of  Elton, 
as  well    during    the    former    lease,     as    sinc^    he    has 

been 
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been  in   possession   under   a    new  agreement  with   the         1805* 
owners,  and  of  the  consideration  paid  by  him  for  such    -DiiRR^e 
agreement ;  and  that  what  shall  be  found  due  from  him  v. 

to  the  estate  of  Weston  may  be  applied  in  payment  of  Eltom, 
his  debts ;  and  that  the  agreement  of  December  1793 
may  be  specifically  performed ;  the  Plaintiff  offering 
to  pay  to  EUon  on  performance  thereof  such  sum,  if 
any,  as  shall  appear  to  remain  due  to  him  from 
fVestoH  on  account  of  the  consideration  and  expences, 
in  case  his  personal  estate  shall  not  be  sufficient;  and 
that  such  interest  as  the  real  or  personal  represen- 
tatives of  Westan  may  be  entitled  to  under  the  ai^ree- 
ment  may  be  sold,  and  the  produce  applied,  first,  to  re- 
pay the  Plaintiff  such  sums  as  he  may  be-  obliged  to 
advance  for  the  performance  of  the  agreement ;  and  the 
re^due  in  payment  of  the  Plaintiff  and  the  other 
creditors ;  or,  that  in  case  the  agreement  ought  not  to  be 
performed,  and  the  Court  should  be  of  opinion,  that 
Elton  has  not  taken  such  new  interest  as  he  obtained  in 
the  colliery  for  the  use  of  the  partnership  between  him 
and  Weston^  then  an  account,  '&c.  during  the  conti- 
nuance of  the  partnership. 

The  Defendant  Elian  by  his  answer  claimed  under 
a  new  lease  obtained  by  him  in  1297;  denied  all 
fraud;  and  submitted,  that  he  is  not  bound  to  per- 
form the  agreement  between  himself  and  Weston : 
but  if  he  is,  then,  as  Weston  never  paid  or  offered  to 
pay  any  part  of  the  purchase-money,  or  to  reimburse 
the  expence,  the  Defendant  ought,  not  only  to  retain 
the  possession  for  his  own  use,  but  to  take  all  the 
profits,  till  all  sums  due  from  Weston*s  estate,  with 
interest,  shall  be  paid ;  and  insisted,  that  the  Plaintiff 
has  not  any  right,  as  a  creditor  of  Weston,  to  call 
£oT  the  account  of  his  receipts  from  the  colliery,  &c. 

Mr. 
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Mr.  Romittif  for  the  Defendant  EU(m,>  insisted,  that  a 
bill  of  this  nature  cannot  be  maintained  by  a  creditor ; 
and  that  under  the  circumstances,  in  which  Weston  stood^ 
the  partnership  must  be  considered  as  dissolved  pre* 
viously  to  his  death. 


Feb.  Tttik. 


Mr.  Richards  and  Mr.  Bellf  for  the  Plaintifi^  and 
Mr.  Whishaw,  for  a  Defendant  in  the  same  interest,  con-, 
tended,  that  this  case  is  not  within  Utterson  v.  Mair  (  40  ), 
Ebnstie  y.  M*Aulat/  {50  )f  and  the  other  cases  of  that 
dass ;  but  is  the  special  qase,  referred  to  in  Beckley  v. 
Dorrington,  cited  by  the  Lord  Chancellor  in  Alsager  v. 
Rowley  {5l)f  from  Juord  Hardwiclre^s  note;  that  before 
the  death  of  Weston  there  could  be  no  dissolution  of 
the  partnership,  by  iUlyency.  imprisonment,  &c.  and 
formerly  it  was  doubted,  whether  even  lunacy  would  have 
that  effect.  At  what  stage  of  his  imprisonment  can  it 
be  said,  that  the  dissolution  was  complete  ? 


The  Lord  Chancellor  expressed  doubt,  whether  the 
judgment,  upon  which  the  Plaintiff's  suit  was  founded, 
was.  suflGlcient  to  sustain  it;  being  above  twenty  years  old, 
not  revived,  and  proved  by  the  production  of  the  office 
copy ;  observing,  that  at  law  such  a  judgment  must  be 
revived  by  scire  facias.  His  Lordship  added,  that  upon 
the  question,  whether  the  party,  going  in  before  the 
Master  upon  such  a  judgment,  will  be*  ^owed  his  debt 
without  revivor,  though  he  could  not  proceed  at  law, 
he  had  directed  an  inquiry  into  the  usage  of  the 
Masters. 


Mr. 


(49)  Ante,  Vol.   II,    05 ; 
see  the  note,  06. 

(60)  3  Bro.  C.  C.  624. 


(61)  Ante.  Vol.  VI,  748. 
See  the  references  in  the 
note,  ante,  VI,  740. 
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The  Lard  CHANgBLLOR. 
I  have  looked  at  the  case  of  Stileman  v.  Ashdown;  and 
^r.  Brown  ref  resents  liiord  Hardwicie  to  have  stated, 
thai,  where  one  judgment  creditor  sues  for  satisfaction 
of  his  own  debt  against  real  assets^  this  Court  will  give 
him  no  other  execution  than  precisely  what  he  would 
have  had  at  law,  viz.  against  a  moiety.  Then  how  do 
I  know  there  is  any  other,  judgment  or  specialty  cre- 
ditor; in  which  case  there  is  a  diffeifent  kind  of  satis- 
faction. 


1806. 


EURROUGHS 
V, 

.Elton. 
Feb.  28M. 


Upon  inquiry  from  the  Masters,  aa  to  the  proof  they 
require,  it  appears,  Ihat  the  creditors  bring  the  office 
copies  of  their  judgments;  but  the  Master  is  not  satis- 
fied with  that ;  but  also  makes  them  prove  by  affidavit, 
that  their  debts  remain  due.  That  cannot  be  done  on 
the  part  of  the  creditor,  who  is  the  Plaintiff  in  the 
cause. 


Mr.  Bellj  for  the  Plaintiff,  cited  Harvey  v.  Wood-, 
fiouse{5S ),  SOth  October,  1730,  from  the  Register's  Book ; 
statii\g,  that  it  was  a  bill  to  make  effectual  a  judgment 
against  the  real  estate  in  the  hands  of  the  heir ;  whi^h 
was  very  much  discussed;  that  the  copy  of  the  judgment 
was  read :  but  it  does  not  appear,  from  the  statement  gf 
the  bill,  that  any  thing  more  was  done :  and  no  notice  is 
taken  of  a  Scire  facias^  The  date  of  the  judgment  was 
1703.  In  Stileman  v.  Ashdown  (54)  no  copy  of  the  judg- 
ment 

(62)  2  Atk.  477,  G08.     Amb.  13. 

(53)  Fitzg.  144.     Set,  Cos.  Ch.  80. 

(54)  2  Atk.  477,  608.     Amb,  13. 
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180ft.         ment  a^^i^ars  to  hate  been  lead.    Nelhii^  is  stated  but, 
that  there  was  such  an  existing  judgment ;  and  there  is 
1^.  no  appe.arance  of  a  revivor.    In  this  case  it  is  impossible 

Eltok.  that  the  judgment  can  be  revived.  The  Scire  faeias  is 
given  by  the  Statute  (55);  and  the  heff  is  brought  be- 
fore the  Court  as  terre  tenant  merely ;  and  if  the  Scire 
facias  is  brought  against  himi  he  most  plead  riens  pet 
deeceni^ 


The  Lord  Chancellor. 
March  26IA.       The  first  question  in  thifr  case  k^  whether,  if  We$Unh 

or  upon  his  death  his  representatives,  had  been-Plaan*- 
ti^s,  attending  to  the  facts,  they  would  have  had  a  right 
to  eonsider  £ftofi  with  regard  to  so  much  of  die  inherit- 
ance at  he  posisessed,  and  the  renewed  lease,  taken  in 
1797,  ay  a  trustee  ci  Ae  faiferests  acquired,  and  account^ 
able  for  the  estate  accordingly. 

EUon  and  Weston^  jointly  concerned,  having  executed 
this  agreement  with  a  view  to  a  farther  interest,  will  be 
liable  to  be  considered  as  joint  purchasers,  according  to 
their  advances.  WesUm  having  got  into  distress,  and 
continued  in  distress,  the  question  is,  whether  it  is  pos- 
sible as  against  his  real  and  personal  representatives  to 
say,  they  are  not  entitled  to  any  relief.  First,  down  to 
1796  they  had  an  mterest,  as  owners,  of  one  of  the 
leasesy  also  under  an  agreement  for  another;  and  as  to 
the  agreement,  they  were  to  be  jmnt  purchasers  undef 
the  dreumstanees. 

The  next  questioti  Ss,  if  EUfm  would  have  been  a 
trustee  for  the  heir  and  personal  representatives  of 
Weston^  is  it  competent  to  a  creditor,  viewing  the  pro- 
perty,  which  would  be  acquired  under  such  a  declaration 

of 

(65)  SUtaie  Tfetfvi.  2.  13  Ed.  I,  c.  45. 


cABts  m  chancery;  ds 

ctf  tfiist^  9^  amesiiabl^  td  the  paymeRt  df  debts^  to  file         1805.  . 
a  bill  to  have  that  property  brought  into  the  mass  of  -.    ^^''^ 
Wesian*s  effects^  in  order  to  have  the  debts  satisfied.  ^^ 

The  cake  as  between  the  heir  and  executor  admits  this  Elton. 
ikmuderation.  The  executor  would  have  an  interest^  if 
ibmt  ah  be  represented  as  personal  estate.  The  heir, 
subject  to  the  demands  of  creditors^  would  be  entitled  to 
an  mteiest  in  the  inheritance,  according  to'  the  true  con- 
struction of  the  agreement.  The  executor  has  become 
bankrupt ;  is  insolvent ;  thinks  he  has  no  interest  to  pur- 
sue in  bringing  the  personal  estate  into  the  fund  for 
payment  of  the  debts;  and  has  not  the  means.  The 
question  then  is»  whether,  if  that  personal  interest  can  be 
eonsidered  part  of  the  efiects,  a  creditor  may  not  be 
permitted  to  sue,  to  have  those  effedts  duly  administered. 
I  do  not  consider  the  objection  upon  the  circumstance^ 
flist  he  is  a  judgment  creditor;  or  upon  the  particular 
foim  of  the  bin ;  but  upon  the  case,  where  the  situation 
of  the  executor  is  so  destitute,  that  he  cannot  exercise 
the  fimctions  of  an  executor,  and  is  insolvent,  whether 
the  Court  will  permit  a  creditor  to  bring  a  bill  for  him* 
ad£,  and  to  have  administration. 

The  heir  stands  under  a  different  consideration.  He 
does  not  say,  whether  he  claims  any  benefit  with  respect 
to  the  inheritance.  He  seems  to  say,  the  Plaintifi*  may 
Sue,  and  if  he  sues  effectually,  for  the  purpose  of  making 
this  part  of  the  property  of  Weston,  and  it  shall  be  for 
the  benefit  of  the  heir  to  take  to  the  inheritance,  he  wiU 
take  to  it.  But  he  declines  to  decide,  until  he  sees  the 
result  of  the  suit.  He  therefore,  Kke  the  executor,  will 
not  maintain  his  rights.  The  executor  neither  can,  nor 
will.  The  point  as  to  the  judgment  creditor,  as  far  as. 
respects  the  real  estate,  must  be  maintained  upon  this^ 
that  the  heir  will  not  stir ;  and  if  the  creditor  cannot 
proceed,  the  proper^  cannot  be  amesnable  to  the  debts; 

C2  In 


90  CASES  IN  CHANCERY. 

1805.         lo  that  stat^  generaUy  Bpeaking,  a  creditor  ougl^t  to  be 
BurTJIJghs   permitted  to  sue. 

r.  . 

Elton.  jj  jg  j^^^^  ^^^^  ^j^j^  jmjgmeiit  creditor  cannot  be  per- 

mitted to  sue;  for  hb  judgment  is  seventeen  years  old  at 
least;  and  no  step  has. been  taken  to  revive  the  judgment. 
There  is  great  difficulty  as  to  that;     In  general  cases^  as 
I  understand  the  practice,  judgment  creditors  go  into 
Though  a  jodg-  the  Master's  office:  judgment,  creditors,   in  general,  whp 
ment  creditor    cannot  stir  at  law  without  a  Scire  facias,  go,  and  prove 
.  . .  before  the  Master  with  the  creditors  without  such  a  step, 

Scire  faciat  ^"'  sustaining  their  proof  by  the  ordinary  course;  giving 
before  the  Mas^  ^^  evidence  the  record  of  the  judgment,  and  swearing, 
ter  it  is  soffici-  that  the  debt  is  due.  That  is  a  course  the  Plaintiff  in  the 
ent  to  produce  cause  clearly  cannot  take.  Whether  coming  for  his  own 
the  record   of  debt,  or  on  behalf  of  himself  and  other  creditors,  he  is 

e  ju  gmen  ,    jj^u^d,  j^  order  to  obtain  a  decree,  to  prpve  his  case;  and 
Aod  ft  wear  uio 
debt  '    d  of  course  he  cannot  prove  by  his  own  affidavit  that  fact, 

that  a  judgment  creditor,  going  into  the  Master's  office, 

does  prove  by  affidavit ;  but  he  must  make  himself  out 

to  be  a  judgment  creditor  by  evidence,  strictly  speakings 

and  such  as  he  has  a  right  to  proceed  upon.     In  ordinary 

cases  you  ought  to  prove ;  so  that  it  will  appear,  you  have 

a  right  to  go  on  at  law. 

'  I  have  not  found  any  record,  in  which,  where  a  judg* 
ment  creditor  sued,  whose  judgment  was  so  old,  that  at 
law  he  was  bound  to  take  some  step,  even  against  the 
debtor  himself,  but  especially  against  his  representative 
afler  his  death,  any  such  entry  is  made  of  the  proceed- 
ing necessary  at  law  to  revive  the  judgment.  The  ques- 
tion comes  to  this ;  supposing  this  a  case,  in  which  the 
judgment  creditor  could  do  any  thing  useful  by  taking 
out  a  Scire  facias  at  law ;  whether  the  Court  would 
turn  him  round;  or  retain  the  bill;,  either  to  give  him 
an   opportunity  of  trying  an   issue^  whether  the  debt 

is 
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is 'yet  due/  or  of  substantiating  that  by  a  proceeding  at 
law,  if  necessary :  at  any  rate  the  bill  is  not  to  be  dis*' 
misled  ujpon  such  a -suggestion  as  this.  That  the  judg- 
liient  may  be  above  tweilty  years  old,  and  the  money  still 
due,  is  unquestionable;  for  it  is  a  point  of  presumption. 
In  Cojfsgame  v.  Fly  (56)  the  judgment  was  above  twenty 
years  old;  and  in R6e  v.  Bani (57)  the  bill  was  retained^ 
with  fiberty  to  revive  the  judgment  in  an  action. 

Another  question  may  arise,  where  perhaps  the  equity 
of  the  Court  would  get  at  a  fund  to  pay  the  debt;  and 
where  it  would  be  very.diflScult  for  the'  creditor  to  pro- 
ceed with  any  effect 'at  law ;  for  property  may  be  so  cir- 
cnmstanced,  that  there  could  be  no  execution  except  in 
equity;  and  if  nothing  effectual  could  be  done  atlaw, 
and  this  Court  could  direct  an  issue,  I  am  not  prepared 
to  say,  this  Court  wotdd  not  give  relief  out  of  the  assets, 
so  peculiarly  circumstanced.  I  think,  I  found  a  case^  in 
such  an  issue  had  been  dire^^ted. 


1805; 


BURROCGHa- 

tj. 
'  Elton. 


The  nisxt  question  is  very  material;  supposing  a  per- ' 
son,  having  an  interest  in  a  concern,  entitled  to  have  his 
interest  declared,  to  have  stood  by  or  not,  till  an  enor- 
nious  expenditure  was  incurred  in  bHnging  the  concern 
to  a  good  bearing,  if  I  may  so  express  it,  and  that  the 
concern  itself  must  be  ruined^  unless  permitted  to  go  on, 
af  considerable  risk,  but  with  a  considerable  prospect  of 
profit,  upon  what  terms  the  relief  ought  to  be  given. 
The  heir  says,  he  desires  to  know  what  has  been  the 
expenditure^  what  engagements  have  been  entered  into, 
independent  of  those  in  the  lease,  to  bring  it  to  its  pre- 
sent state/  and  his  situation  as  to  the  future,  before  he 
win  determine  whether  to  take  the  benefit.  The  judg- 
ment creditor  on  the  other  hand  says,  he  is  ready  to  do 
afl  this.     There  is  a  wide  difference  between  the  De- 

fendant. 


(Sff)  2  Black.  005. 


(57)  1  Dick.  l&O. 
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V. 

Elton. 


fendant,  who  haa  actually  expended  all  this  moiiey}  and 
18  out  of  pocket  the  whole  of  itj  and  under  all  the  lia« 
bilities  incident  to  such  an  undertaking,  and  one,  who 
comes  here,  saying,  all  the  security  he  will  give  for  stand- 
ii^  in  the  shoes  of  a  partner  in  this  concern,  is  the  mere 
offer  to  do  so*  My  doubt  upon  such  a  case  is,  whether 
if  the  decree  is  to  be  made,  there  should  not  be  mutual 
seciurities  on  both  aides ;  that  he,  who  prays,  and  he,  who 
resists,  the  account,  should  mutually  find  securities  to 
answer  the  result  of  the  account;  if  that  can  be  done 
consistently  with  the  practice.  But  I  do  not  know  a  case, 
in  which  the  Court  has  imposed  such  terms  upon  a 
Plaintiff.  If  he  will  have  the  benefit  of  the  conoem,  h« 
must  take  it  with  all  its  engagements;  and  submit  to 
have  it  treated,  as  it  ought  to  be,  not  only  fi)r  his  benefit, 
but  for  the  benefit  of  all  the  persons  embarked  in  it* 
It  would  be  moat  mischievous  to  determine,  that  a  Plainr 
tiff,  seeking  the  bc^nefit  of  a  lead-mine,  coUieiy,  &c., 
though  the  whplejestablishment  was  formed  upon  the 
principle,  that  it  was  to  go  through  a  species  of  trade 
for  a  time,  the  interest  acquired  with  a  view  of  carrying 
it  on  as  a  trading  concern,  shall  put  an  end  to  it.  ' 


I  should  think,  the  heir  at  law  must  at  this  moment 
elect,  whether  to  take  an  interest  or  not;  for  if  he  does 
^ot  mean  to  do  so,  por  the  executor,  it  is  dear,  the  cre- 
ditors could  not  stand  in  this  concern  farther  than  the 
amount  of  the  payment  of  their  debts.  They  must  choose 
whether  to  take  a  part  in  this  concern  or  relinquish  it. 
The  executor  also  is  bound  to  say,  whethiex  he  will  or 
not:  the  principle  of  the  decree  being,  that  the  Plaintiffs 
are  to  be  paid  as  creditors.  They  cannot  contend  be- 
yond that. 


[39] 


Mr.  BeU,  for  the  Plaintiff,  upon  the  last  observation 
said,   that  a  judgment-creditor  may   go    farther,    than 

BVerely 
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'BWfdjr  to  desire  payment  of  hk  debt;  as  he  inay  redeem  iSM. 


BURROVOttS 
V. 

The  Lard  Chancellor  rej^ed,  that  the  relief  sought        EiAt>!i. 
by  Ubis  Bill  was  confined  to  payment  of  the  debts. 

The  cause  was  ordered  to  stand  over  for  the  heir  and 
executor  to  make  their  determination. 


TV  Lord  CflAKCELLOR. 
I  can  find  no  precedent  of  security  ordered  to  be 
given  by  the  Plaintiff^  for  the  result  of  the  account. 
But  principles  of  natural  justice  require  it  in  many  in* 
stances.  There  being  however  no  precedent,  I  hesitate 
to  make  one.  There  is  no  case  resembling  this  in  cir- 
cumstances; but  there  are  many,  in  which  natural  jus- 
liee  xequved  it  as  strongly  upon  other  circumstances  as 
this 


April  19I&. 


As  to  the  (Aher  points  I  have  given  my  opinion;  ex- 
cept, bow  far  this  Plaintifi*  is  liaUe  as  a  partner  in  the 
ooncem,  and  subject  to  the  obligatioiiB  of  a  partner ; 
and  I  think,  he  must  be  so;  for  this  is  a  trade. 


WRIGHT  r.  BOND. 

npHE  bin  was  fikd  to  obtain  the  specific  performance 
of  a  contract  for  the  purchase  of  an  estate  by  the 
Defendant;  who  by  his  answer  submitted  to  perform 
Hhe  contract,  if  a  good  title  can  be  made ;  asserting, 
that  upon  the  abstract  a  good  title  cannot  be  made. 

Mr. 

reeled  on  motion,  whether  a  good  title  can  be  made 
it  appears  upon  the  abstract. 


1806. 
AprU  2bik. 
After  Answer^ 
submitting  to 
perform  the 

■•  -*  tract, 

if  a  good  title 
can  be  made, 
reference  di- 
;  and,  whether 


m 


1805. 


Wkight 
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TAt.  RomUy,  for  the  Plaintiff,  moved  for  a  reference 
to  the  Master,  to  inquire,  whether  a  good  title  can  be 
made ;  and,  whether  it  appears  upon  the  abstract,  that  a 
jgood  title  can  be  made;  Th^  Defendaiit  not  appearing, 
an  affidavit  of  service  was  read. 


Tlie  Lord  Chancellor  made  the  Order;  ojbserving, 
that  he  should  have  doubted. upon  it  fifteen  years  ago; 
but  must  grant  it  now  upon  a  variety  of  precedents  (58). 

(58)  Ante,  Mos9  v.  Matthews,  Vol.  Ill,  279,  and  th^  note, 
281.         . 


1805. 
April  QOth. 
Proof  by  the 
widow  of  a 
bankrupt  un- 
der an  engage- 
ment by  the 
marriage  set- 
tlement to  set- 
tle money, 
which  he  false- 
ly represented 
himself  to  pos- 
sess* 


GARDNER,  Ex  parte. 

"DY  a  settlement,  executed  in  1794,  previous  to  the 
marriage  of  William  Gardner,  recitingf  that  he  had 
10002.  and  upwards  then  employed  in  his  trade,  it  was 
agreed,  that  500/.,  part  thereof,  should  be  vested  in 
trustees ;  upon  trust  for  the  separate  use  of  .the  wife  for 
life;,  and  after  her  decease  for  FFt^Sam  Gardner,  sur- 
viving  for  life,  aiid  after  the  decease  of  bpth .  for  the 
children;  and  in  default  of  children  to  pay  the  same  to 
the  survivor  of  Gardner  and  his  wife. 

The  representation  by  the  settlement  of  the  circum- 
stances of  Gardner  was  unfounded;  and  the  money  was 
never  paid.  In  1797  Gardner  /became  a  bankrupt;  and 
he  died  in  1801  ;•  leaving  his  widow  surviving,  but  no 
children.  The  petition  was  presented  by  the  widow,  to 
be  admitted  to  prove  the  sum  of  500/.  as  a  debt  under , 
the  Commission. 


P  41  ]  Mr.   Romilly,   in  support  of  the  Petition ;    Mr.  Rl- 

cfuurds,  for  the  Assignees. 

The 
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The  Lard  Chancellob  .  said; .  upon  the .  ciuse  of  ilfon-  JL8Q6; , 

iefitfriy.Monii^ari{GQ),  and  many  others,  the  husband     qj^^^^ 
was  bound .  to  make  good  the  representation  by;  his  maiVr      ^      ^^  * 
riage  settlement;  and  made  the.  order;:  directing Jt  .to^> 
be  redted,  that.it  appeared,. the  representation  by  the 
settlement ;was . &lse  at  the  time  it  was,  made;.. and,  the 
marriage  being  had. upon  the  faith  of:that.r^presentaK 
tkwif    declaring,    that    the    petitioner    is   a. creditor  for 
500^  &c. 

(59)  1  Black.  363.  *  jSx  parte  Campbell,  post,  Vol.  XVI, 
544.    See  the  note,  ante,  VII,  303,  Ex  parte  Day. 


TAYLOR  r;  MILNER. 

The  Master  of  the  Rolls  for  The  Lard  Chanc£LI«or«  ,     Anril^tk. 
TN   consequence  of  the  decision  with.  resj>ect  to  the.  Defendant, 
demurrer  .(60)  the  Plaintiff  moved  for  the  production  though  per- 

of  letters  mentioned  in  a  schedule  to  the  Answer.   .  ^*P*  ^®  might 

,  have  objected 

Mr.  /ZJcAorcbiandMr.  Johnson,   for  the  Defendant  .  '     / 

__     ,  .11  ,  *"K  answered, 

Wheeler  J  resisted   the  motion,    on  .  the  .  same    groimd,:  comDellcd  to 

upon  which   the  Defendant   had   demurred  ;    insisting,  make  a  fall 

upon   The  Marquis  of  Donegal,  v.  Stewart. {61 ),   and  disdosore, by 

Philips  V.  Caney  ( 62 ),  that,  though  the  Defendant  had  production  of 

answered,  he  might  resist  answering  £Eirther.  '  They  also  1®^"*  ™^'** 

ob^rved,  that  these  letters  were  confidential.  loned  ">  * 

schedule  to  the 

Answer. 
Mr.  RomiUy  and  Mr.  HdU^  in  support  *of  the  motion/ 

contended,  that  those  particular  cases,  which  were  to  be 

*  considered  rather  as  exceptions  out  of  the  general  rule,      [  *42  ] 

could  not  ^protect  a  Defendant  from  answering  fully  as 

to  that,  which  he  hisid  submitted  to  answer. 

The 

(60)    Seo  ante,  Taylor  y.^         (61)  Ante,  Vol.  JII,  446. 
MilMer,  Vol.  X,  444.  ^2)  Ante,  ,Vol.  IV,  107.^. 
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Taylor 
v. 

Milker* 


£•48] 


The  Macttbr  of  /Ae  Rolls. 
If  the  question  now  were,  whether  the  Defendant 
should  answer  at  all,  tbe  objection  would  deserve  great 
eonsideradon.  But  it  is  too  late  now  to  argue,  whether 
upon  the  ease  made  by  this  bill  the  Plaintiff  is  entitled 
to  a  discovery^  or  net ;  ibr  there  is  no  difference,  whe-» 
ther  the  Court  has  determined,  that  the  JbiB  is  such  as 
the  Defendant  must  answer ;  or,  whether  the  Defendant 
has  byiiis  own  conduct  precluded  himself  from  raising 
that  question.  It  is  now  determined,  that  this  Defendant 
must  answer.  That  he  must  answer  fully  is  a  necessary 
consequence.  I  take  it  to  have  been  determined,  that,  if 
a  person,  who  is  only  a  witness,  submits  to  answer,  he 
must  answer  fully  (63).  This  case  is  different  in  its 
principle  from  those  of  a  total  denial  of  title  :  where 
the  Defendant .  has  not  been  compelled  to  give  that 
discovery,  which  was  merely  consequentiaL  But  this 
Plaintiff  comes  for  a  discovery  of  all  facts  and  cir- 
eumstances  relative  to  this  transaction ;  alleging,  that,  if 
fiiKy  disdosed,  they  will  lay  the  foundadon  of  an  action 
at  law.  The  Court  must  say  eidier,  that  there  can  be 
no  action,  and  therefore  no  discovery  shall  be  given,  or, 
that  the  Defendant  shall  give  a  disdosnre  of  aO  Ikcts 
and  circumstances,  relative  to  what  is  stated  by  the  bill. 
It  is  too  late  to  say,  no  discovery  is  to  be  granted  upon 
^  any  ground.  Then  it  is  quite  impossible  to  be  con* 
tented  with  an  insufficient  discovery.      The  Defendant 

does 


(63)  See  ante,  VoL  VII, 
288,  in  Fenian  v.  Hugkei, 
the  opposite  opinions  of  Ixird 
J%mrkno  and  Lord  Kemyom 
npon  this  point.  The  geoe- 
ral  qaestioD,  Whether  a  De- 
fendant can  by  answer  de- 
cline to  gire  a  full  answer, 
much  considered  post,  DoU 
der  V.  lard  HtmHngfiMt 
FauUer  v.  Stuari,  283,  806. 


Awe  V.  Teed,  Vol.  XV,  872, 
is  determined  in  the  negative, 
Leamprd  v.  Leonard,  1  BnUSf 
B^a/.  320.  SomerviUev.Mac^ 
hay,  post.  Vol.  XVI,  382. 
In  the  Court  of  Exchequer, 
where  Exceptions  come  im- 
mediately before  the  Court, 
the  mle  is  the  other  way : 
John  V.  Harie,  13  Pru  632. 
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floes  not  aay,  these  letters  aie  irreleyaot  to  the  transact 
tioosy  stated  by  the  bilL    On  the  contrary  he  says,  they 
do  relate  to  it  .  Then  the  whole  transaction  is  not  difr- 
dosed,  as  long  as  these  letter^  are  suppressed ;  for  they 
constitute,    not  something  merely  consequential,   but  a 
part  of  the  very  discovery,  sought  by  the  bilL     Is  the 
Defendant  to  judge,  how  much  he  shall  give,  and  how 
much  withhold  ?     He  must  give  the  whole  discovery. 
The  objection,  that  these  letters  were  confidential,  is  not 
relied  on  with  Any  confidence,  that  it  can  avail  the  De- 
fendant.   They  may  be  so ;  and  it  may  be  disagreeaUe 
to  produce  them :  but  that  is  determined  to  be  no  objec* 
tion  even  to  a  witness,  giving  evidence :   still  less  to  a 
party,  disclosing  that,  which  relates  to  the  very  transac- 
tion, upon  which  the  Court  has  said,  he  must  make  the 
disdosure.    The  effect  upon  the  other  two  Defendanti, 
as  to  the  evidence  they  may  make  use  of,  cannot  prevent 
this  Defendant  making  the  discovery,  if  relevant  to  any 
part  of  the  case,  as  against  him.     He  must  therefore 
make  this  discovery  (  64  )• 

(64)  Ante,  Darwin  v.  VUtrke,  Vol.  VIII,   168,  and  the 
note,  169. 


IBOfr. 


Xayme 

MiZiHWU 


BERNAL  r.  The  Marquis  of  DONEGAL.  1805. 

May  Scf. 
A  MOTION  was  made  for  the  writ  of  Ne  exeat  Regno,    Writ  of  Ne 
to  restrain  the  Defendant  May,  a  Member  of  Parr  exeat  Regno,  to 
liament,  from  going  to  Ireland :  or,  if  the  Court  should  ^^^^^  » 
not  grant  the  writ,  that  a  Sequestration  may  issue  in  the 
first  instance,  for  want  of  an  answer.    The  affidavit  of  -^j^-.  ^^  j^^ 
the  Plaintiff  stated,  that  the  sum  of  21,000/.  was  upon  |^,^^  refused, 
the  1st  of  June,  1801,  due  to  him  from  the  Defendant    Sequestration 
upon  a  balance  of  accounts  ;  and  that  the  Defendant  de*  for  want  of  an- 
dares,  he  is  about  to  go  to  Ireland;  where  he  usually  swer  to  be  ob- 

resides;    and,  if  he  goes,  the  Plaintiff  apprehends,  his  tained  only 

.  ,  , ,  upon  an  order 

debt  -5 .  .        ^    . 
Nut;  not  ab* 

solute  in  the  first  instance. 
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1806.  debt  will  be  brought' into  hazard.    The  bill  prayed  a 

B^LNAL       declaration,  that  -the  sum  of  21,000/.  was  due  upon  the 

v.  Ist  of  June 9  1801 ;  and  that  certain  securities  should  be 

The JUarqais  of  delivered  up.    . 
DonboAl. 

•  *  ■ 

The  Attorney  General^   Mr*  Piggott,   Mr.  RomiUy,  • 
Mr.  Harty  and  Mr.  Heald,  in  suport  of*  the  motion.  - 
.    Though  this  is  perfectly  a  new  case,  there  can  be  no  • 
idijection  to  granting  the  writ  in  this  instance,  except 
from  the  privilege  of  Parliament.  •  That  olijection  de-  - 
pends  rather  upon  the  mode,  in  which  the  writ  is  exe- 
cuted, that  upon  the  nature  of  the  writ  itself.    The  ap-  - 
plication  is  not  for  the  ordinary  writ ;  but  for  that,  which  > 
does  not  acquire  its  force  and  efficacy  by  any  security  to 
be  given,   or  legal .  restraint  upon  the  person ;    but  is 
mierely  the  order  of  the  King,  directed,  not  to  the  she-* 
ziff,  but  the. pigrty;  commanding  him  not  to  go  towards 
foreign  parts  ( 65 ).    To  that,  if  not  to  the  strict  writ,  the 
Plaintiff  is  entitled;    for ^ the  Court  wiU  give  the  same 
effect  as  nearly  as  it  can :  so  as  not  to  interfere  with  the 
privUege.     Certainly  no   instance  can  be  produced,   in 
which  the  writ  of  either  species  has  ever  been  used  by 
this  Court  in  aid  of  its  jurisdiction  upon  civil  process 
against  a  Member  of  Parliament.    It  has  been  applied  to 
prevent  a  subj^t,^  going  to  Scotland  ( 66 ) ;  .and  the  same 
principle  applies  to  Ireland ;  which   for  all  purposes  of 
^e   jurisdiction    of  this   Court    must    be    considered 
foreign  parts. . 

But,  if  the  Court  will  not  make  this  precedent,  your 
Lordship  will  in  such  a  case  grant  the  sequestration  in 
the  first  instance^  instead  of.  making  an  order  iViiW ;   in 

order 

(eS)  Fitzh.  Not.  Brev.  M,     263.        WiUmi    t.    BatweU, 
7tb  4)dit. :  .and  8th  edit  192.      2  Dick.  535.    See  HutUer  -  r. « 
(60)  Dfmt't  Case,  1  P.  WiU.     Maccray,  For.  19G. 
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order  to  compel  an  answer:   the  Defendant  having  no  160&. 

real  property  J  hut  having  personal  property,  capable  of       o^*'^*' 
being  removed  with  him.  in 

The  Marquis  <tf 
Ulr.  Fonblanque,  for  the  Defendant  May.  Pouboajl 

.  This  is  an  application  for  the  writ,  to  he  served  upon 
ihe  party,  not  through  the  Sheriff,  but  by. some  person 
to  be  appointed*  The  old  practice  to  serve  the  writ 
personally,  where  bail  was  not  required,  is  obsolete^; 
and  the  modem  practice  is  uniform  to  serve  it  through 
the  Sheriff.  The  object  of  thb  application  is  to  resbrain 
the  Defendant,  who  represents :  an /mA  borough,  from 
I>erforming  his  duty  to  ^his  constituents  by  going  oc- 
.eaaonally  among  them,  to  advise  with  them ;  and  by  a  - 
proceeding  never  before,  resorted,  to.  The  Courts  of  • 
Ireland  are  open  to  the  Plaintiff's  .suit,;  which  cafir 
not  be  considered  a  foreign  country  within  the  language 
of  the  writ;  which  cannot  be  altered.  It  has  .been 
held  an  answer  to  the  common  application  ibr  this  .wrif, 
that  the  pai:ty  was  returning  .home  to  ,the  West 
Indies. 

The  answer  to  the  aecond  part  of  this  application  is, 
that  the  Plaintiff  might  by  due  diligence  have  obtained     * 
an  order  nisi* 

The  Attorney  General,  in  .Reply. 

The  privilege  is  confined  to  the  purpose  of  attending 
Parliament.  It  does  not  protect  the  intermediate  space 
between  the  two  periods  of  fqrty  days ;  if  the  prorogation 
extends  beyond  eighty  days.  The  difficulty  of  restrain- 
ing a  subject,  from  going  to  any  part  of  the  United 
Kingdom  applies  with  as  much  force  to  Scotland:  but 
there  is  authority  for  that  case  (67).  The  difficulty, 
•arising  from  the  privilege  of  Parliament,  may  be  modi- 
fied, 

(67)  Done'i  Case,  1  P.  Will.  263.  ^If tliofi  v.  Boswell,  2  Dick. 
&35.    See  Hunter  v.  Maccray,  For.  196. 
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1805.         fled,  do  as  to  remove  the  objection;  as  in  the  ihstancl^ 

•m^^^  <rf  iui  injunction  against  a  Member  of  Parliament,  aocom<» 

ly.  panied  by  a  direction,  that  the  attachment  shall  not  go  j 

Irbelfai^sof  and  in  Ex  parte  Wallop  (68)  the  writ  de  ventre  inspicp- 

DonWAu     gf^^Q  issued ;   but  was  ordered  to  be  kept  in  the  office 

fborteen  days ;  to  give  the  object  an  opportunity  to  pire- 
l^nt  the  application  of  it  by  submitting  to  examination. 
'the  case  of  a  person  returning  home  is  with  reference 
to  the  nature  of  the  original  debt,  as  property  to  be 
teoovered  there(69). 

n 
t 

The  Lord  Chancellor. 
Neexeai Regno      Upon   this  writ  the  law  has  settled  the  form;    and 
to  restrain  go-  fH^  Court  has  no  authority  to  alter  the  form.     In  the 
m^ Scotland,  gcoieh  cases  (70)  the  construction  was,  that  the  party 

was  going  towards  foreign  parts,  in  the  language  of  th6 
writ,  if  he  went  out  of  the  jurisdiction;   and,  the  writ 
having  existed,  when  Scotland  was  to  all  intents  and  pur- 
poses foreign  parts,  the  Union  did  not  mean  to  alter  for 
this  purpose  what  had  before  been  considered  foreign 
parts.     The  question  then  is,  whether  going  to  Ireland 
Original  object  b  going  to  foreign  parts;  considering  the  original  object 
of  the  writ  of  of  the  writ  itself;  which  is   to  prevent  a  subject  going 
Ne  exeat  Regno  ^  ^jj^  King's  ienemies.      Many  very  hard    cases  have 
, :  .  *    occurred  of  persons  fiving  in  the  West  Indies,  caught 

to  the  Kihe's    ^®'®  by  the  writ  (71).     I  contended  upon  the  hardship 
enemies.  before  Lord  Thurlow ;  who  granted  the  writ ;  as  it  had 

been  granted :  but  I  do  not  believe  he  would  have  begun. 
The  Court  of    The  Court  of  Exchequer  grant  orders  in  the  nature  of 
Exchequer        Hiis  writ;    applying  them  only  to  cases,   to  which  this 
grant  Orders  Court 

in  nature  of 

^^  ^J^i^^^      ^^^  **'^'  ^*  ^'  ^'  ^'^^^  ^^'  ^'*'  ^  P.Wm. 

exeat  Regno:  .    Roberiwn  v.    WUkie,     262.      Wilson  v.  BostoeU,   2 

««iVf^^«.^.      i4iii6.177.    Leonard  y.Atkinr     Dicib.  535.    Hunter  r.  Mae-. 
only  to  cases, 

to  which  this    ^  ^  ^^^'  ^'  ^'  ^^®'    *^"     ^^'  ^^-  ^^• 

Court  would     ^^  ^'  Hetherington^    ante,         (71)  Leonard  v.  Aikhuon^ 

apply  the  writ.  Vol.  V,  91,  3  firo.  C.  C.  218. 


CAdBS  IN  CHANCERY^  47 

Court  would  apply  the  writ    The  di£Sculty  is,  that  this  1805. 

State  writ  has  never  been  applied  to  such  a  case ;  though       Bbrnal 
the  occasion  for  the  appfication  must  frequently  have  ex-  «. 

isted.  The  case  of  Scotch  Members  is  perhaps  attended  The  Marquis  of 
with  full  as  much  inconvenience;  considering  the  diffeif-  •i^ONSOA^ 
ence  of  jurisdiction  in  that  country;  and  that  the  jvcqar 
diction  in  Ireland  is  the  same  as  here.  So«  as  to  aaem- 
bers,  living  in  the  Northern  counties,  the  application 
has  never  been  made,  if  during  the  time  <^  priv3ege  they 
went  on  into  Scotland. 

As  to  the  second  part  of  this  application,  there  is  no 
authority  for  granting  a  sequestration  in  the  first  instance; 
and,  if  not,  the  practice,  which  is  the  law  of  the  Courts 
cannot  be  altered. 

It  is  much  better  to  remedy  this  case  by  Act  of  Par* 
liament  ^an  by  stretching  these  writs  to  cases,  to  which 
they  were  never  intended  to  apply :  the  Court  acting 
upon  the  particular  mischief,  with  a  doubt,  whether  they 
are  aeting  upon  a  du^  administration  of  the  law.  By  the 
late  Act  of  Parliament  (72),  authpriang  the  Courts  of 
the  two  countries  to  assist  each  other,,  you  may  sue  upon 
the  decree  as  japon  a  judgment  You  had  better  go 
to  Parliament  upon  this. 


No  Order  was  made  (  73). 

(72)  Statute  41  Geo.  IH,  appHcation  of  this  Writ;  and 
t.W,B.b.  Mr.  JBeomes's  Brief  View  of 

(73)  See  ante,  the  notes,  the  Writ 
\ol.  I,  95;  IV,  602,  as  to  the 
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^"^  *^^  LOMAX  r.  LOMAS. 

Mmf  UK 


4    PETTnOX 
44  ■liirriir  '^*'  -t^  i^     ^  ^ 


4f  •  k^Wf  ti^ 


yii.Hmt,  s fappon cf  the 


71f  Z^grrf  CHAXCiXLOft. 
Upon  a  legacT,  vliea  tber  duH  attain  twenty-one,  and 
to  nch  of  dicsB  as  daH  aztain  tweBCT-one,  is  not  the 
Meaning,  that  mch  as  do  attain  twcntr-one  dlaD  haVIe  it 
at  tiiat  tine ;  and  what  right  has  dtie  Court  to  ghie 
the  interest  before  that  time  I  If  aD  die  under  twenty- 
one,  and  a  child,  not  yet  in  existence,  diould  come 
nito  existenoe,  and  attain  that  age,  that  ddd  clearly 
would  take  the  whole,  interest  as  wd  as  principal. 
Therefore  I  maygnre  it  to  these  duldren^  who  'may 
never  become  entitled  to  it  In  the  case  of  Sit  Frede- 
rick Edenn  children  I  refused  to  increase  the  main- 
tenance, or  even  to  continue  it,  under  an  order  made 
by  Lord  Roulytu 


May  41*.  The  application  was  renewed ;  but  the  Lard  ChtmeeUor 

refused  it;   saying,  the  interest  could  not  be  given  for 
maintenance  in  the  face  of  the  will  (  74  ). 

• 

(74)   Sfte  ante,    Greenwell  not    approred    by  the,  Zoni 

r.  Grtmtcell,  Vol.   V,  194,  Chancellor.      See    the  note, 

snd  the  caief  stated  ia  the  ante,  Vol.  {II,  1%    In  ilfofe 

noien.      (Jollii  v.  Blackburn,  v.  3Iole,  1  Dick.  313,  Sir  T. 

I X ,  470.     Fairman  v.  Green,  Clarke,  M.  R.  puts  the  dis- 

X ,  4A.     f  n  Ex  parte  Kebble,     tinction  upon  a  legacy  by  a 
pent,  <K)4|  tlicMo   cases  were     parent. 
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1806. 
Feb.  9th, 

SPENCER  r.    BRYANT.  Marekiith. 

May  WiL 
nnHE  object  of  the  bill  Was  the  specific  performance    Affidavit,  that 
of  an  agreement  by  the  Defendant  to  sell  a  small  the  Defeodaot 
cottage^  of  which,  he  was  in  possession,  to  the  Plaintiff.  ^'  '^^^  worth 

llie  Defimdaiit  obtained  an  order  to  defend  in  formd  ^  .       '[ 

^  except  the  mat- 

pamperis:  for  thit  purpose  stating  by  affidavit,  that  he  ^^  .^     ^^^ 

is    not  worth    more    than  5L,    except  the  matters  in  Hqq^  ^m  q^^ 

question.  entitle  him  to 

defend  inybrmil 
Mr.  RaupeU  m^^eA,   that  the  Defendant  should  be  pauperu.   On 
dispaupered ;  citing  the  passage  in  The  Practical  Re-  J*^*^  gronnd 
gisier  {75)t  that  if  at  anytime  it  is  made  appear  to' the  .        ^ 

Court  that  a  party,  admitted  in  formd  pauperis,  is 
of  such  ability,  that  he  ought  not  to  be  in  formd  pau- 
peris,  the  Court  will  dispauper  him :  therefore,  where  it 
was- shewn  the  Court,  that  the  pauper  was  in  possession 
of  the  land  in  question,  the  Coqrt  ordered  hifti  to  be  dis- 
paupered; though  the  Defendant  had  a  verdict  at  law; 
and  might  take  a  writ  of  possession. 

Mr.  Hart,  for  the  Defendant,  relied  on  the  very  in- 
connderable  vahie  of  the  premises :  a  40«.  cottage :  the 
Defimdant  pajring  a  shilling  a  week  from  his  labour  for 
rent.  Such  a  property  cannot  affect  the  ground  of  the 
privilBge;  which  is,  that,  unless  the  party  is  permitted 
to  soe  ov  defend  in  this  form,  he  cannot  prosecute  his 
light.  This  case  cannot  be  considered  a  fraud  upon 
the  rule.- 

The  Lard  Chancellor. 
Except  the  passage,  that  has  been  cited  from .  Tlie 
Practical  Register,  I  can  find  nothing,  that  applies  to  this 

case. 
(76)  Prme.  Esg.  editionby  Mr.  WyaU,  320,  321. 
Vol.  XL  D 
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1805. 


Spbnchr 

V. 

Bryant. 


1806. 


case.  My  opinion  is  rather  with  the  Plaintiff;  the  pmnt 
made  by  the  Defendant  being  directly  in  opposition  to 
that  dictum.  How  am  I  to  draw  the  line  ?  For  this  pur- 
pose I  must  sayi  all  under  5L  are  poor,  and  all  above 
that  sum  are  rich.  Is  the  Court  to  go  upon  ihe  nature  of 
the  subject,  and  the  consideration  of  the  circumstances 
of  each  individual,  in  different  cases  ?  If  not,  there  is 
no  medium  upon  the  terms  of  the  affidavit  between. a 
pauper  and  the  richest  duke  in  the  kkigdom  ;  who,  if 
the  exception  of  the  estate  in  question  is  sufficient,  might 
apply  as  a  pauper. 


The  Lord  Chancellor,  under  the  circumstances  of 
this  case,  recommended  a  compromise;  which  failed; 
and  afterwards  the  Order  was  made  (76). 

(70)  BeamcM  an  Coitt,  115, 125,  6,  7.     1  HuUock,  222. 


^         1805. 

May  13/A. 
Issue  directed 
at  the  Rollt:  a 
motion  for  a 
new  trial  may 
be  made  before 
the  Lord  Chan- 
celior^ 


PEMBERTON  v.  PEMBERTON. 

TN  this  cause  an  issue,  Devisavit  vel  non^  having  be^ 
directed  at  the  RoUs,  a  verdict  was  obtained  in  fi&vour 
of  the  Will..  A  motion  for  a  new  trial  had  been  granted 
by  the  liord  Chancellor*  The  second  verdiet  was  also  in 
fi&vour  of  the  Wil).  Upon  anoAer  appUcation  to  the 
LiOrd  Chancellor  for  a  new  trial  the  objection  was  takei^ 
that,  the  issue  having  been  directed  at  the  Botte^  the 
motion  for  a  new  trial  could  not  be  made  before  die 
Lord  Chancellor. 


Mr.  Richards  and  Mr.  Benjfon,  in  support  of  the  mo- 
tion, insisted,  that  according  to  the  practice  the  applica« 
tion  might  be  made  tithmc  before  Us  Lordship  or  at  the 
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ttoltsf  obserringy  that  the  issue  was    directed   at  the         1805« 

RoBm  of  course^  without  any  argument;  and  the  Master  p^^^J^^TON 
qf  the  Rolh  dierefbre  could  ndt  know  any  more  of  thi5         .v. 

drctimstances  than  any  other  Judge.    They  referred  to  Pembebton. 
McmtdiM  <  Parry  (  77 ) ;  in  which,  an  issue  having  been 
directed  at  the  RdU^  DevUavii  vel  non,  Lord  Thurhw 

9 

■  granted  a  new  triaL 

Mr.  Ramiiljf  and  Mr.  Hart,  for  the  devisee,  opposed 
Ihe  motion. 


question  is  very  important :  whether,   an  issue 
liaving  been  directed  at  the  Rolls,  to  ascertain  a  fact,  an 
application  for  a  new*  trial  ought  to  be  made,  to  the  Judge 
who  directed  the  issue,  or  to  any  other  Judge ;  for  the 
nde  must  be  general ;  without  any  distinction  between  an 
inae,   Devisavit  vel  non,  and  any  other  fact.     Applica- 
tions, of  this  sort  are  so  infrequent,  that  the  Court  must 
t<^ard  the  principle  alone.    The  few  instances,  that. can 
be  referred  to,  pasifed  without  opposition  and  without 
notice.     As  to  the  principle,  a  motion  for  a  new  trial 
nmst   always,   except   in  the   instance  of  an  issue,    be 
made  in  the  Court,  in  which  the  action  is  brought ;  and 
in   that   instance   it   is   essential,    that  the  Judge,  who 
had  doubt,    and  who  wished   for   better   infonnatioh» 
thoold   have  the  opportunity  of  acquiring  better  infor- 
Your  Lordship  cannot  know,  whether  the '  con- 
<A  tlie  Master  of  ihe  Rolls  is  satisfied.    The 
object  is  the  unconstitutional  object  of  avoiding 
■n  i^ipettl  to  your  Lordship.      Is  it  to  depend  upon 
Iha    ptrty,    whether   there  is  to  be  an  appeal  ?     To 
obviato  Aat,  your  Lordship  may  have  the  assistance  of 
fite  Masi^.  of  the  RpBs :  but  that  is  open  to  the  objec- 
tioth  ^Mit  the  ^uue  wiU.  not  be  twice  discussed,  and  in 

the 

*       '  (77)  Id  Cbaiicery,  1784. 


\ 

J 
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1805.         the  second  instance  with  the  advantage  of  having'  the; 

Pbmbbitton   *^^®*^^^^  ^^  ^^®  Judge,  by  whom  it  was  first  decidedv 
9,  The  party  may  appeal,  not  only  from  an  order,  refusing. 

Pbmbertok.  a'  new  trial,  but  also  from  the  original  (Hrd^r,  directing 

the  issue.  That  right  is  precluded,  if  your  Lordship 
takes  cognizance  of  that ;;  directing  a  second  trial ;  which 
must  be  upon  the  ground,  that  the  original  order,  direct-*  - 
ing  an  issue,  was  right.  Suppose  an  issue  directed 
at  the  Rolls,  and  an  application:  for  a  new  trial  refesed  by 
the  Lord  Chaneellor,  axkd  ih6  cause  is  set  down  at  diQ  - 
Rolls  upon  the  equity  reserved :  The  Master  of  the  Rolls 
ii^y  s^y*  ^  conscience  is  not  satisfied ;  and  the  effect 
must  be  to  make  the  Master 'of  the  Rolls  a  Judge  of 
Appeal  from  the  Lord  Chancellor. 

*  » 

Mr.  Richards,  in-  reply,,  observed,  that  there  is  no 
doubt  motions  in  causes  directed  at  the  RoUs,  may  be 
made  before  the  Lord  Chancellor;  and  as  to  the  objec* 
tion,  that  the  right  of  appieal  would  be  abridged,  that  i» 
the  -effect  of  the  undoubted  right  to  set  down  the  cause 
before  the  Lord  Chancellor  in  the  first  instance. 

ft 

The  Lord  Chancellor^ 

If  you  insist  upon  making  this  motion  Here,  I  cannot 

refuse  it;    The  ground  is  this.     It  i^  obvious,  that,  whero- 

a  cause  is  heard  upon  evidence,  and  the  Judge  is  of  opir 

nion,  that  he  ought  not  to  collect  the  inference^  but  it 

ought  to  be  collected  by  a  jury,  convenience  require 

that,  if  the  Judge>  who  directed  the  issue,  should  ver 

main,  the  application  for  a  new  trial  should  be  made  to 

Ditelrelfon  to    him.    The  principler  is,  that  upon  the  motion  for  a  new 

refuse  a  new    t,i|^[  ly^  Judge  in  equity  may  look,  not  only  at  the  re^ 

tnai  ^' r  #53  j  ♦  port,  but  at  the  record  in  the  suit  in  equity ;.  and  may 

•r  •    «*^    collect  firom  the  whole  what  may  satisfy  his  conscience! 
soe;  It  jusuce  ■        ^  ^ 

has  been  done  ^^^ 

upon  the  whole ;  Ihoagh  some  evidence  mnj  have  been  improperly 

rejected  at  law.  ^ 
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and  if  upon  the  whole  he  is  satiafied,  that  jmtice  has  T805. 

been  done,  though  he  may  think,  some  evidence  was  im-    p- jT^-^j. 
properly  rejected  at  kw,  he  is  at  liberty  to  reiuse  a  new  i,. 

trial.     Upon  that  ground  I  decided  the  case  of  The  •Pkmbebton. 
Warden  mt^  Mimn^  Canems  if  St.  PatdTsY.  Marrisi^^ 
But  is  that  more  than  a  rule  of  conTenience?    As  to 
that  the  real  principle  is,  that  the  Court  is  always  the 
same.    It  may  happen,  that  after  an  issue  directed  by  the 
Lord  Chancellor  the  same  person  may  not  have  the  great 
seal,  when  the  cause  comes  back  upon  the  equity  re- 
served.   The  moti($n  before  another  Lord  Chancellor  wili 
not  be  properly  discussed, '  unless  by  the  discussion  he 
ii  put  in  possession  of  all,  his  predecessor  knew  in  tlie 
cause.    In  many  cases  it  is  not  of  much  consequence; 
for  upon  the  issue,   devUawt  vet  iton,   which  must  be     A  Will  never 
granted  ("79),  the  Court  seldom  does  more  than  enter  •«*  aside  with- 
die  evidence  as  read ;  which  is  scaircely  looked  at,  until         ^^  Issue, 

the  motion  for  a  new  tnal  is  made.      It  is  very  mcon- 

soil. 

veoient  to  hear  a  cause  for  farther  directions,  or  upon  the  ^  cause  may 
equity  reserved^  not  I>e&re  the  same  Judge,  who  beard  be  set  down  for 
it  originally.  Lord  Alvanley  struggled  against  that  as  farther  direc« 
much  as  possible.  But  the  complaint  proves,  that  the  tions,  or  upon 
strict  course  of  the  Court,  if  insisted  upon,  gave  occasion  *  ®  ^wty  re- 
fer thai  complaint.  "*"^^^  ^'^^ 
*^                                                                      the  LardChan^ 

'  Therefore    strictly    I    do    not    apprehend,    I    Can  Matter  of  the 

teSaae    to   entertain    this    motion.      In    the    particular  RqU$^  without 

case     too    I .  have     unfortunately   made    one  Order ;  regard  to  the 

certiinly  not    apprized,  that  the  Master  of  tlie  Rolls  circnmstance, 

]u4    directed    the     issue.     Notwithstanding    that  cir-  ^^^^'^  **  '^•^ 

eomatance,    if  there  was   any  particular    discussion,    I  ^        ^  ^°* 

ihMiJd  fiecommend,  that  it  should  be  carried  back  to  the  ^* 

Rolls; 
....  ,       • 

(78)  Ante,  Vol.  IX,  155.  (79)   See  the  note,  ante, 

JBmyi,671,aodaiei)ute.  Vol.  II,  2D3. 


54  CA8ES  IN  CHANCERY; 

i8(HW         Rolls ;  but  upon  merely  granting  the   issue^  deeUavii 
_    ''^'^'^^         pel  non,  there  is  no  convenience  in  that. 

^BMBBaTOV. 


The  Motion  was  accordingly  heard  hy  the  Lord  Chan^ 
eellor ;  aind  a  new  trial  was  granted* 


1805.  HANNAY  V.  M'ENTIRE. 

Mayietk,20tk. 

To  obtain  a       TTPON  a  motion,  that  a  writ  otNe  exeat  Regno  shou]4 
writ  of  Ne  issue,  the  affidavit  stated  the  intention  of  the  De-r 

esM^  mgnom  £^^^^,1^  to  quit  the  kingdom  upon  information  and  be^ 

^        ^         J    lief  only.     The  debt  was  the  balance  of  a  partnership^ 
formation  and  ''  *  *^ 

beHefo^anin-  *^c^^^*- 

tention  to  quit 

the  kfngdom.  The  Lord  Chancellor. 

or  oircum-  I  doubt,  whether  information  and  belief  of  the  inten-< 

stances,  mak-  tion  to  quit  the  kingdom  is  sufficient ;  without  some  one^ 
mg  It  neces-  shearing,  he  has  heard  the  Defendant  declare  that  inten« 
rtl  f  'I'  ^^^*  ^^^  affidavit  representing  beUef  upon  information, 
tarv  officers  to  ^^  Court  should  know  the  particulars  of  that  infor- 
join  their  regi-  nation.  The  person,  giving  the  information,  can  3tate 
ments  abroad,  the  ground  of  it.  In  the  case  of  waste  it  is  not  suffideni 
not  sufficient  to  swear,  you  are  credibly  informed,  the  Defendant  inn 
In  the  case  of  tends  to  commit  waste.  You  must  either  prove,  he  has. 
waste  it  is  not  laid  the  axe  to  the  root ;  or  some  person  must  swears 
sufficient  to  i^  threatened  to  do  it.  This  is  the  more  necessary  ii^ 
swear  to  i^    ^y^  case;  a^  it  b  only  on  the  ground,  that  this  is  a  case 

^.  .  ^  ^.  of  account,  that  the  Plaintiff  is  entitled  to  the  writ.  Sup- 
the  lotentioo.  .  '^ 

The  affidavit  P^^  ^^^  simple  case  of  one  debt  of  300/.  at  the  close 
most  go  either  ^^  '^  partnership,  consisting  of  three  persons,  due  to  the 
to  an  act  or  partnership,  and  received  by  one  partner;  another  mighty 
IlireaU.  hold 
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hc^d   him  to  bail  for  lOOL :  but  I  believe  in  aocottnft,         18Mi 
though  bail  might  be  had  at  law^  this  Court  does  grant      H^j^^^y 
the  writ«    The  doubt  in  this  case  is  upon  the  affidavit.  4,. 

..,„^,.,^^.^.,.„,,,^,.,^  In  accomit 

^ewrit  ofiVe 

Mr.  Thomson^  in  support  of  the  motion,  satd,  the  writ.  ******  ^^jwo 
had  been  granted  upon  such  an  affidavit ;  and  referred  ^      u  h  *l 
to  Itussell  V.  Asby^SO);  ia  which  case  Lord  Rosslyn  ^\^^  be  had 
said  (  81  \  that  as  to  the  purpose  of  going  abroad  it  can  ^  im^^ 
be  sworn  to  only  upon  belief,  not  positively ;  as  it  is  only 
swearing  to  intention. 

BXr.  Iteach  (  Amicu$  Curite)  reminded  the  Lord  Chat^ 
eettar,  that  his  Lordship  had  taken  this  objection  in 
Eickcsv.  Lance  (82). 

The  Lord  Chancellor. 

This  Court  formerly  granted   this  writ  very  tenderly : 

much  ntore  so,  when  I  first  came  into  it,  than  since.     It 

is  a  most  dreadfol  weapon ;   by  which  a  malicious  man 

may  expose  another^  who  has  no  intention  of  doing  wron^ 

to  great  vexation.    The  case  of  RusseU  v.  Asby  ( 83 )  was 

very  strong:  particularly  with  reference  to  bail.     I  do  not 

know,  that  this  Court  is  to  go  the  length  of  granting 

iUt  writ,  merely  because  a  Judge  at  Chambers  woulcl 

order  bail:  as  to  which  there  is  this  distinction  between 

the  Courts  of  Law.    The  Court  of  King*s  Bench  will  not    The  Covrt  of 

hear  any  thing  against  the  afiidavit(84>);  even  if  the  affir  King's  Bench 

davit  is  to  a  debt  of  500,000/. ;  which  it  is  impossible  to  ^"'  ^^\  ^^^ 

suppose  could  be  due  between  the  parties.    The  Court  '°^.      °^    ^ 
'^■^  ^  agamst  the  af- 

^^  fidavit  to  hold 
to  bail.    The 
(ao)  Ante,  Vol.  V,  96.  (83)  Ante,  Vol.  V,  96.        Court  of  Com- 

(81)  Ante,  Vol.  V,99.  (84)  Emerton  v.  Hawkim,  ™°^  ^*®*« 

<P2)  Ante,  Vol.  VIII,  417.      1  Wils.  335.  ^'^^'^  aflidaviU 

in  explanation. 
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of  Common  Pleas^  on  the  contrary,  hear  affidavits  in 
explanation:  a,nd  set  thenys^lves  right,  if  th^y  ^re 
wrong(85). 


A  supplemental  affidavit  was  produced  by  the  Plain- 
tiff; statingi  that  the  Defendant  is  an  officer  in  the  ser- 
vice of  the  East  India  Company ;  and  that  the  deponent 
is  informed,  that  there  i^  a  general  order  for  all  their 
military  officers  to  join. 

7%e  Lord  Chancellor. 
The  defect  of  this  affidavit  is,  that  it  leaves  the  fact 
of  the  order  to  join  upon  information.  It  may  be  true, 
tha);  the  deponent  has  received  such  information;  and 
yet  such  order  may  not  have  been  made ;  and  if  there 
is  such  an  order,  there  may  be  exceptions. 


Mr.  Romiliy  now  appeared  to  oppose  the  motion ; 
stating,  that  the  Defendant  had  just  returned  from 
India ;  and  had  no  intention  of  quitting  the  kingdom. 


^p  Order  was  made  (86 ), 

(85)  In  the  Court  of  Com- 
mon Pleas  affidavits  are  ad- 
mitted on  both  sides.  See 
1  Barnes^  66.  2  Barnes,  58, 
81,  84.    2  Black.  850. 


(86)  See  ante.  Vol.  VJII, 
597,  in  Amsinck  v.  BarUa^^ 
and  the  notes,  I,  95.  IV. 
592. 
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1805. 
MORICE  V.  The  BISHOP  of  DURHAM.  3fay  26/4. 

June  l7ih,2\sL 
7LCR.  BELL'  moved  to  open  biddings  after  the  con-    Bidding!  n6t 

firmation  of  the  Report     The  only  reason  alleged  opcn«d  aftar 
for  not  applying  sooner  was,  that  the  party  understood  ^^'^"""•*>o'i  of 

another  person  had  eiyen  a  notice  of  motiim  for  the  ^ame      ,      /     .* . 

,  ,        ,  ,.  ,       ,  .     ,       unless  fraud  in 

purpose;  that,  when  that  w^s  discovered  to  be  a  nustake,  ^^^  purchaser* 

the  application  was  made,  immediately  after  the  confirm-  Qf  fraudulent 

ation  of  the  Report ;    and  therefore  po  injury  or  incon-  negligence  in 

venience  could  arise.  anoth€fr  per- 

son, as  tde. 

.  Mr.  Coke,   for  the  purchaser,    opposed   the  motion  f  f  8»®°*»  ?I^^ 

insisting',  upon  the  authority  of  Scott  v.  Nesbit  ( 87 ),  that       . 

a  bidding  shall  not  be  opened  after  confirmation  of  the  ^^^  ^^^  q^^ 

Report;   and  observing,  that  l^ofoon  v.  vBf rc^( 88}  was  nnrchaser 

determined  upon  very  particular  circumstances ;    and  in  shotld  take 

Gower  v.  Gower  (89)  fraud  was  imputed.  adrantage;  or, 

unless  some 

•  ■ 

The  Lord  Chancellor  expressed  strong  disappro-  P.  ^•'^P'  * 
bation  of  the.  decision  ip  WfUson  v.  Birch;  observing,  -V.  Uo  ©- 
that  he  never  would  have  made  those  orders ;  and  the  ^^^  ^f  ^i^^  p^p. 
onLy  case,  in  which  the  biddings  can  be  opened  after  chaser,  as  con- 
confirmation  of  the  Report,  is«  where  there  is  some  nected  wilh  the 
fi»ud  or  n)fscQnd^ct .  in  the  purchaser,  or  fraudulent  ownership  of 
negligence  in  another  person ;  as  the  agent ;  of  which  ^^^  estate,  or 

it  is  against  conscience  that  the  purchaser  should  take  •^"^f  "^^  ^ 
,       ^  confidence,  or 

•^^«°**««- hi.  conduct  in 

obtaining  the 
7^  Xorcl  CHAifCELLOR.  Report 

My  opiiiion  is,  that  after  a  purcl^aser  has  confirmed  his      j^^e  Slil. 

Report,  unless  some  particular  principle  arises  out  of 

*his  character,  as  connected  with  the  ownership  of  the      [  *58  1 

estate,  or  ^ome  trust  or  confidence,  or  his  own  conduct 

in  obtaining  his  Report^  the  bidding  ought  not  to  be 

opened, 

(B7)  3  Bra.  C.  C.  475.  (89)  Cited   in    Watttm   Ti 

(88)  Ante,  VqI.  Hi  61  \        Birch,  ante,  Vol.  II,  b\^ 
see  the  note,  55. 
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1806^         opened.     In  this  particular  case  I  lament  it :  but  there 

jJ^J^  is  much  less  mischief  in  abiding  by  the  rule,  than  in 

ly,  permitting  myself  to  depart  from  it  upon  what  are  called 

The  Bishop  of  special  circumstances,  not  connected  with  this  view  of  the 

Durham,     case. 

No  Order  was  made. 


1806.  ROCKE  V.  HART, 

Mayl4ih,20ih. 

Exeeator  ^I^HE  Plaintiff  pressed  for  interest  at  the  rate  of  5L 

charged  for  per  cent,  against  the  assets  of  an  executor,  deceased ; 

with-holdiog     on  account  of  witii-holding  money  in  his  hands ;  hayhig 

money,  and  not  |„  j^g?  gone  to  the  Ea9t  Indies  without  putting  in  his 

^      ^  'P         examination,    being  then  in    contempt      He    died   in 
exammatioop      ^  ^^^  ^  ^^  v 

with  interest;  ^^i^)- 

m 

but  not  beyond 

the  general  Mr.  Fanblanque  and  Mr.  Wear^  for  the  Plaintiff. 

rate  of  the  Four  j9er  cerU.  has  not  been  the  rate  of  interest  for  the 

Court,  VMB.       [ast  twenty  years  (91 ).    In  Forbes  v.  Ross  (98),  and 

^percel^.  an^  JVere*  v.  Townshendi^S),  uiterest  at  the  rate  of  51. per 

e      *     '  cent,  was  given.  The  duty  to  make  the  most  of  the  fund, 

h  ptt  esHt^  a  •  •  • 

special  case,     ^^^^ugh  not  expressed,  as  in  that  case,  is  nnplied.  No  blame 

beyond  mere    ^^  ^  ^  imputed  to  the  Defendant,  as  in  this  instance, 
negligenoe,  it    This  is  hot  the  case  of  one  trustee  lending  the  money 

necessary;  as,  to 
that  be  em^ 

ployed  the  mo-      ^^)  '^^  testator  bequeath-  to  be  paid  to  such  child  or 
ney  in  his        ^d  the  ioterest  of  500il  South  children.    The  execator,  in- 
trade.                Sea  Annuities  to  Awm  Samp*  stead  of  hiyiog  oat  the  ba- 
son for  life,    and  after  her  lances,    kept    them    in    hie 
death  the    interest   thereof,  hands.    ( Stated  by  the  Vice 
and  the  residue  of  his  estate  CkanceUor    from    the    Reg. 
to  be  laid  oat,  and  the  inte-  Soak,  1  Madd.  305.) 
rest  to  be  paid  to  and  among  (01)  See  ante.  Vol.  II,  511, 
the  child  and  children  of  his  Cox  v.  Chamberlain^  IV,  031. 
nephew    John,    Roche    (  the  (02)  ft  Bro.C  C.  430. 
Plaintiff's  father )  aniil  iwen-  (03>  1  Mro.  C.  C.  384. 
ty^rone,  and   then  the  whole 
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to  another ;  but  a  trustee,  with  complete  power  over  die         18M« 
tmd,  guilty  of  a  breach  of  trust  for  amoral  years ;  with^       Rock* 
hoUing  it  from  a  due  application;    which  might  bare  o. 

saved  5  per  cent.    The  money  withheld  must  be  con*       Hamx* 
sidered  as  used,  unless  the  contrary  is  proved ;  the  jiroaf 
bdng  thrown  upon  the  tnistee,  that  he  had  secured  it 
in  such  a  way  as  to  placte  it  out  of  faia  power.    There  is. 
no  distinction*for  this  purpose  between  a  trustee  under 
aWill,  andean  assignee  in  bankruptcy;  as  in  Trevtir. 
Towmghend  (  94 ) ;  the  principle  running  through  every 
relation  of  confidence.    This  executor  does  not  state,  as 
in  that  osse,  that  be  always  bad  at  his  banker's  a  sum 
sufficient  to  answer  the  fund.    In  Forth  v.  Franklyn  the 
money  was  always  at  the  banker's  ready ;  yet  the  exe<^** 
tor  was  charged  with  interest;  the  cireumstanct,  that  the. 
money  is  ready,  bemg  no  reason  for  not  making  it  plr6*' 
duetive.    If  the  rule  is  hud  down,  that,  whatever  may  be 
th^  consequences,  though  there  are  mortgages  and  bonds, - 
bearing  interest  at  the  rate  of  Sk  per  cent.,  which  rousts 
be  discharged  out  of  the  personal  estate,  unless  gross*, 
conduct  is  fixed  upon  the  executor,  he  shall  answer  only 
4  per  cent.f  it  will  operate  as  a  premium  for  breach  of 
trust.      Ipquiry  now  will  have  no   efiect ;    the  party, 
firom  whom    the    discovery  could    be  obtained,    being, 
dead* 

Mr.  Alememder^  for  the  Defendant,  was  stopped  by 
the  Court. 

The  Ma^w  qfthe  Rolls. 
I  have  looked  into  all  the  cases  upon  this  sulyect. 
The  resdt  is^  Ihat  an  executor  is  not  diarged  with  into* 
resti  except  upon  one  of  two  grounds:  either,  that  he/ 

has 

(]94)  1  J7ro.  C.  C.  584. 


\  » 
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1M5«  hiBB  made  use  of  the  mctney  himdelf;  or^  that  he  has 

KocKft        neglected  to  lay  it  out  for  the  benefit  of  the  estate. 
9.  There  is  always  negligence.    If  the  executor  makes  use 

of  the  money;  he  ought  to  pay  the  interest  he  made. 

£xecatDr  mak-  gj^  ought  not  to  derive  any  advantage  himself  from  the 

log  use  of  the  ,_   ^  .-.#-».•  .1        1      ^      ,  .  i_ 

V^  ,       trust  properly.     On  the  other  hand,  an  executor  may  be, 

to  pay  the  in-  ^^  ^  frequently,  charged  with  interest,  without  any  pro- 
teresthemade;  ^  ^  himself.  If  his  duty  was  to  lay  out, •and  procure 
as  he  ought  profit  to,  the  estate,  and  he  neglected  to  do  so,  it  is  rea- 
Dot  to  derive  sonablei  that  he  sliould  indemnify  the  estate  against 
any  advantage  ^^  eflfect  of  that  negligence.  Complete  indemnity  is 
from  tbe  trust  ^^^  obtained,  unless  Aat  interest  is  paid,  which  might 
*^-      ^'  have  been  made.    But  that  is  not  the  principle,  upon 

which  the  Court  proceeds.  A  rule  has  been  laid  down 
aSB  to  interest,  from  which  tiie  Court -does  not  depart 
without  special  reasons ;  not  for  the  general  reason,  that 
ittor^  might  have  been  made,  than  might  according  to  the 
rule  have  been  made;  for  that  exists  in  every  possiHIe 
case.  If  it  is  true,  that  a  direction,  that  an  executor 
shall  pay  interest  at  4  per  cenL  only,  would  hold  out  a 
premium  to  executors  to  keep  money  in  their  hands,  all 
the  decisions,  directing  interest  at  4  per  cent,  only  for 
'  keeping  the  money,  are  wrong.  Yet  a  great  iqajority  of 
die  cases  are  of  that  description;  and  even  where  the 
Court  holds  it  altogether  unjustifiable;  as  kkPerkmsY. 
Baynton  (95),  and  jBrotm^  y.  Southhouse  (96),  before 
Itord  Thf^low;  in  both  which  cases  the  executor  was  not 
only  held  culpable  for  not  laying'  out  the  money,  but  he 
was  supposed  to  have  derived  advantage  himself.  He 
had  mixed  the  fond  with  his  own  money  at  his  banker's ; 
but  die  benefit  derived  by  hiin  did  not  appear ;  yet 
he  was  charged  only  with  4  per  cent.  I  should  have 
doubted  a  litde  upon  those  cases ;  whene  }ie  Ipdged  die 

money 


••.    > 


(05)  1  Bro.  a  C.  875.  (M)  3  Bro.  C.  C.  X07, 
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money  M  bis  own  banker's,  in  his  own  name.    Iradier:.       180jk 

agree  with  hord,  Laughbaratigh,  that,  if.  a  tr^er  lodgers        RockM 

money  at  his  banker's,  he  has  in  e£fect.a  benefit  from.  9. 

that     Aa  he  must  generally  keep   a    balance  in  his       HAa;r». 

banker's,  it  answers  the  purpose  of  his  cre4it;  as  if  it    Exccalor 

wa^  his  own  money :  and  I  should  hold  that  to  be  em-       ^  °5 1.^^ 
,  ^  ney  at  his 

pk)ymentinhistrade(.97).  banker's,  con- 

sidered  as  em- 
But,  if  there  is  nothing  of  employment,  but  mere  ploying  it  in 

neglect  to  pay,  it  is  impossible  to  charge  him  with  more  his  trade« 
than  4  per  ceni*  In  Treves  v.  Towmkend  (  98 )  Lord 
Loughborough  considers  it  established,  that  the  property 
was. used  in  (ns  trade;  and  the  moment  that  is  established 
k  is  taken  far  granted,  that  the  trade  produces  5  per . 
eemU  at  least;,  and  it  is  for  him  to  shew,  he  made  les;?. 
Of  course .  that  inquiry  was  refused  by  the  Defendant ; 
as  it  18  hardly  probable,  that  any  trade  would  not  pro- 
duce more.  In  this  case  there  is  nothing  to.  shew,  the  - 
ibnd  was  employed  by  the  executor  in  any  trade;  or 
was  employed  at  alL  There  is  only  the  negative  fact| 
that' it  was  not  brought  in,  as  it  ought  to  have  been. 
Upon  that  naked  case  there  is  no  ground  to  charge  hini 
with  more  interest  than  the.  general  rate  of  the  Court* 
But  it  ia.  laid  down  in  Tretes  v.  Townshend{99\  that 
there  must  be  something  special,  in  order  to  charge  him 
with  more  ( 100).    Here  is  nothing  special:  nothing  but  .     . 

mere  negligence. 


The  interest  therefore  was  confined  to  4  per  cenL 

# 

The  Mastbk  of  the  Rolls^  upon  an  application  for 

COStSy 

'  ■  ■  ,      •    .  - 

(P7)  Ante,  Ex  parte  Hil-  (100)  See  ante.   Piety  v. 

Hard,  Vol.  I,  89.  Stace,    Vol.  IV,  620.     Po- 

<98)    1  Bro.   a    C.    384.  cock  v.  Reddington,  V,  794, 

1  Ct»,  60.  sod  the  notes,  I,  90,  99,  294^ 

(99)  1  Bro.  C.  C.  384. 
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1806. 


KOCKII 

Habt. 


MitB,  Newton  v.  Bennet(  1 )  befaig  ci 
cntor  must  be  charged  with  costs  (2). 


(1)  1  Bro.  C.  C.  369. 

(2)  See  ante«  Seen  v.  Bmdf 
Vol.  I,  294,  and  the  note. 


Piety  v.Siace,  IV,  G20.  Pth- 
cock  V.  Keddington,  V,  794. 


MagieikMth' 
Answer,  mis- 
naming  the 
Plaintiff;  to  be 
considered  as 
no  Answer: 
the  Defendant 
therefore  not 
bonnd  by  itr 
and  a  proper 
Answer  being 
pat  in,  the 
former  ordered 
to  be  taken  off 
flie  file  by  the 
description   of 
a  paper-writ- 
ingf  purport- 
ing to  be  an 
Answer. 


[  •es  ] 


GRIFFITHS  V.  WOOD. 

■  • 

nPHE  answer,  filed  in  this  cause,  purported  to  be  an 
answer  to  the  bill  of  Edward  Gtjffiiht:  the  Pkbi- 
tiflTs  name  being  Edmond  Griffiths*  A  motion  was  made 
by  the  Plaintiff  for  a  sequestration,  for  want  of  ai»  an* 
0Wer»  upon  the  certificate^  of  the  Six-Cleik,  that  the 
ai^wer  appeared  by  his  book  to  be  duly  filed;  bat  stat- 
ing specially  the  circumstance  as  to  the  mistake  of  the 
Plaintiff's  name.  The  object  of  the  motion  was  to  bind 
the  Defendant  by  the  representation  in  that,  answer :  the 
Defendant,  on  the  other  hand,  wishing  to  take  advan- 
tage of  the  mistake,  to  correct  a  fact,  which  he  repre- 
aented  to  be  by  mistake  incorrectly  stated ;  for  which 
purpose  he  had  sworn,,  and  tendered,  another  anawer. 

:  Mr.  Rcmpell  in  support  of  the  Motion ;  Mr.  TAomacNi, 
for  the  Defendant. 

The  Lord  Chancellor. 
Tlvk  if  ft  singular  case.  The  answer  now  put  in,  by 
mistake  or  otherwise  refers  to  a  cause  by  a  title,  which 
belongH  to  no  cause.  The  consequence  is,  it  ia  no  an- 
swer ;  and  no  accusation  can  be  framed  upon  it  The 
Defendant,  conceiving  there  is  some  mistake  in  that,  which 
his  has  put  in  as  an  answer,  insists,  that  he  has  a  right, 
^if,  as  the  Plaintiff  says,  an  answer  has  not  been  put  in, 
to  put  in  such  an  answer,  as  he  ought.    I  cannot  <:ompel 

.  bim 
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him  to  swear  that,  which  is  iacapable  of  being  treaty  as         1805. 
ft  ground  of  accusation;  not  being  an  answer  to  arty  bHl,    (j.^Il^Ha 
appealing  on  the  file  of  the  Court.    The  Plaintiff  must  9, 

either  say,  it  is  an  apswer,  and  keep  it;  or,  that  it  is  not        Woo0. 
an  answer;  and  then  I  cannot  compel  the  Defendant  to 
awear  it     There  are  many  instances  of  permitting  an*    Answer  taken 
•w^B  to  be  taken  off  the  file,  and  re-sworn,  where  there  <>***»«  81©  «»* 
was  a  mere  nustake  m  the  name  (  3 ) ;  but,  where  the  De-  ^^^o">> 

WflAPA  t.ilPfA    lA 

fendant  himself  has  discovered,  that  there  is  contained  in  .     . 

a  mere  mistake 
it  what  is  false,  innocently,  according  to  his  representa-  ^f  ^^  name 

tion,  disputed  however  by  the  Plaintiff,  the  Court  can- 
not put  the  Defendant  in  a  worse  situation,  than  that, 
in  which  they  find  him;  ordering  him  to  do  an  act,  that 
will  expose  him  to  an  indictment  for  perjury.  It  is  not 
necessary  ibr  the  Pefendant  to  apply  to  have  it  taken 
off  the  file;  for  it  is  not  an  answer.  If  the  Six-Clerk 
certifies  to  mci  that  there  is  an  answer,  I  cannot  grant  a 
aequestratioQ*  The  effect  of  the  certificate  is,  that  there 
is  no  answer  2  but  that  must  be  certified  to  me  in  the 
ordinary  hmgnage.    Apply  to  the  Six-Clerk  again. 


Mr*  Jtomilfy  {Amitus  Curue)  referred  to  a  case  of  an 
answer  put  in  by.  a  wrong  title,  and  a  motion  to  have 
it  taken  off  the  file,  and  for  an  attachment ;  as,  though 
■Q  answer,  it  would  prevent  putting  in  an  answer. 

Mr.  Thomson,  fiir  the  Defendant,    moved,    that  the     JUoff  %Ukf 
first  answer  should  be  taken  off  the  file :  the  Six-Clerk, 
in  censequence  of  what  had  passed,  having  fited  the 
second  answer. 

'  Mr.  BowpeU,  for  die  Plaintiff,  objected  to  the  motion, 
on  the  ground,  that  the  Court  could  not  say,  this  was  not 

an 

(S)  So  for  other  mistakes  in  the  tide :  PUien  Vp  Tkompson, 
Cmp.  M9,  Cape  v.  Parry,  WhUe  v.  Godbold,  I  Madd.  83,  209. 
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1805.  an  lyiewer  to  a  bUi  by  some  person  of  that  name;  and^ 

^  ^^^"^  hayinir  once  become  a   record  of  the  Coort,    it  must 
Griffiths  . 


9. 
WOOD, 


remam. 


The  Lord  Chamcblloe  said,  he  would  make  the 
Order ;  not  calling  it  an  answer,  which  it  could  not  be 
considered;  but  giving  it  some  other  description;  as,  a 
paper-writing,  purporting  to  be  an  answer. 


Rolls. 
1805.  SKIPWITH  V.  SHIRLEY. 

Jimelff. 

Decree   for       T\^  ^  settlement,  executed  in  December  1740,  upon 

raising  money  the  marriage  of  the  Honorable  George  Skirleff  and 

under  a  deed  Mary  Sturt,  one  fourth  part  of  a  moiety  of  estates  in 
of  appomt-  Ireland  was  limited  to  the  use  of  trustees,  their  ele- 
ment; though    ^^^^  ^^   ^^^  ^y^^  term  of  1000  years;  upon  trust  in 

rodn  cd  an-  ^®®  George  Shirley  should  have  a  son  and  other  chiU 

peared  not  ex-  ^^^^  ^X  Mary  Sturt,  and  should  by  deed,  executed  in  his 

ecated ;  upon  life-time  in  the  presence  of  two  or  more  credible  witnesses, 

recitals  of  it  or  by  his  Will,  executed  in  the  presence  of  three  credible 

in  two  settle-  witnesses,  direct  and  appoint  any  sum  or  sums  of  money, 

msnts,  as  a  QQt  exceeding  in  the  whole  the   sum  of  OOOtU.,  to  be 

suDsutmg  ef-  ^jg^  q^^  ^f  ^^  g^^  premises,  and  paid  to  and  amongst 

,     ^,      '  such  younger  children  by  way  of  addition  to  their  por- 

from  the  books  ^^'^^  ^^"  ^^^  ^  ^^^^  ^^'^^  ^^^  trustees,  or  the  sur- 
of  a  deceased  ^^^^'^  ^^'»  should  raise  and  pay  such  sum  or  sons,  ac- 
Solicitor  of      cording  to  the  appointment,  &c. 
charges  for  the 

preparstion  George  SfUrley  died  upon  the  22d  of  October,  1787, 

and  execution    j^^^j^g  hj,  ^^^^  surviving  and  four  children ;  George 

SMrley,  Evelyn  Shirley,  Selina  SUpwiih,  and  Mary 
Leigh.  George  Shirley,  the  son,  died  in  1793;  Mary 
Shirley,  the  widow,  in  August  1800. 

The 


of  it 
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.  TheBiD-Mfl  &ei  hy  S^na  Si^ith^  mdaw^  and 
«i!iiAii  Leigh  mA*  Mithfi  his  \rife ;  suggesting,  that  an  ap- 
pointment had  been  made  by  indenture^  dated  the  6Sti  of 
July^  1780,  duly  executed  by  their  father  according  to 
tiM  settknentir  in*  the^  foHowing  piH)portioiis  ;  vi^.  2500/. 
tov  each  lof  rthe  Pkintiffil^  Selina  Shipwith,  and  Marj^ 
Ltigk;  9tA.iOOOL  la  this  ^jmaiger  fsmk'r  the  Defendant; 
Evelyn  Shirley ;  laMt^'prHjong,  that  the  PlainttfiB  may  be 
declared  entitled  to  the  two  several  sums  of  2500/. ; 
and  diat  they  may  be  raised  and  paid ;  insisting,  that, 
if  the  original  indenture  has'  been  lost  or  mislaid,  or 
cannot  now  be  produced,  yet  under  the  circumstances 
the  Plaintiffii  are  fmkitled  to  have  the  money  raised.     ^ 


1806. 


v»  • 


Sktpwith 
Shirley^ 


The  UD  charged,  that  by  indentures  of  settlement, 
dalBd  rdie  8th  and  9di  <»f  AprHj  1785,  to  which  George 
SUHeffi  the  fiitheri*  was  a  party,  the  said  fourth  part  of 
a  Mpiety  tf  the  said  estates  was  settled,  subject  to  the 
said  tena  o€'1000  years,  and  the 'trusts  thereof,  among 
otha^ :  Umitationiv  to  th^  use  of  George  Shirley,  the  son, 

* 

and  EteiymShirley,  and  their  issue  respectively ;  that  the 
deed  cf  appoinCment,  or  some  copy  or  draft  thereof,  is  in 
dia  4BiMtod)r<of  the  Defendant  Evelyn  Shirley  ;  that  it 
wa»' |M|iiiitd  -fcy  Thomde  GooHrey,  one  of  the  parties 
tOfLl^^aeflliiiimt  ofithe  9lhof  i^jori//  1785;  apd  that 
thflvaiiiiM  ievefti  .tntried  and  chskrges  in  his  books,  and 
some  of  them  in  his  own  hand-vnriting,  for  drawing 
die  aaid-faidentaTe  -of  appointment,  and  attending  the 
ezeoutioB^^Hbereo^  and  'otherwise  relating  thereto-; 
that  the  said  indenture  of  appointment  was  actually 
redted  as  a  subsisting  and  effectual  deed  in  the  set* 
dement  oi  April  1785;  that  in  the  settlement,  on  the 
marnage^  of  .-the  Pfamitiff,  Selif^  -  Skipwith,  dated 
the  &k  of  Sepiemberf  1786,  to  which  George  ShiHey, 
the  .  fiklher,  was  a  party,  is  contained  the  following 
recital :  **  And  whereas  the  said  SeUna  Shirley  is,  under 
and  by  virtue  of  a  certain  mdenture,  bearing  date 
VouXI.  E  "the 


<i 
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the  5th  day  of  July,  1780,  and  made,  oi^  expressed  tor 
be  made,  between  the  said  George  Shirley  of  the  one 
part,  and  Humphrey  Siurt,  Esq.  of  the  other  part, 
entitled  after  the  several  deceases  of  the  said  George 
Shirley  and  Mary  his  wife  to  have  and  receive  the  sum 
of  2500/.  as  and  for  her  part  and  share  of  and  in  a  sum 
of  6000/.  which  by  the  settlement,  made  previous  t» 
the  marriage  of  the  said  George  Shirley  and  Mary  his 
wife,  is  provided  for  the  portions  or  fortunes  of  the 
younger  sons  and  daughters  of  the  said  George  Shirley 
by  the  said  Mary  his  wife,  and  charged  upon  the  ori- 
ginal part  or  share  of  die  said  George  Shirley  of  and 
in  the  said  hereditaments  and  premises  in  the  said 
kingdom  of  Ireland.** 


The  answer  of  the  Defendant  Evelyn  Shirley  admitted^ 
that  a  deed,  purporting  to  be  such  an  appointment,  as 
stated  in  the  bill,  was  prepared  and  engrossed  on  paper, 
feady  for  execution,  although  never  executed ;  and  which 
engrossed  deed  is  in  the  Defendants  custody ;  and  that 
the  naid  indenture  of  appointment  is  mentioned  or  re- 
eited  as  a  'subsisting  or  effectual  deed  in  the  settlement 
of  April  1785 ;  and  also  admitted  the  recital  in  the  set- 
tlement upon  the  marriage  of  the  Plaintiff  Selina  SUp^ 
with,  as  stated  in  the  bill;  and  that  George  Shirley,  the 
father,  was  a  party  to  that  settlement. 

The  Plaintiffs  produced  evidence  of  the  following  en- 
tries and  charges  in  Mr.  Goosirey's  books,  the  four  laai 
articles  in  his  hand-writing,  charged  to  George  Shirley  •* 


Attended    you  Ist  tftf/y,   advising  on  the 
power  of  charging  and  appointing  60002i 
on  your  share  in  die  Irish  estate     -        -    8  IS    4 
^*  Draft  deed  cT  vppomtnent,  three  ddns      -    S    £    O 


«< 


<« 


Fair 


a 

€€ 
Cf 

•c 


M 
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£  s.   d. 
Fair  Copy  -        -        .        ,        ^        -    0  15    0 

Attending  you  settling  it-        -        -        -068 

Elngroasing         -        -        -        -        -        -110    0 

Paid  for  paper  and  duty     •        •        •        -    0    5    6 

Attended  execution   -'-        '-        -        -0  18    4 

It  being  thought  advisable  to  have  the  ap- 

''  pointment  of  the  share  registered  in  /re- 

"  kmdf    engrossing    another   part  thereof, 

*'  parchment  and  duty       -        -        -        -    0    9    6 

Attending  Mr.  Sweetman  with  the   deeds, 
''  m  order  to  their  being  carried  to,  and  re- 
**  gistered  in,  Ireland        -        -        -        -    0    6    8 

Paid  Mr.  Sfveetman^s  bill  of  fees  and  dis- 
*'  bursements,  for  registering  the  same  in 
"  IreUmdr 2  17    B 
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160^ 


Skipwith 
Shirlby. 


The  same  witness  proved  a  paper-writing  in  his  pos- 
sesrion,  purporting  or  appearing  to  be  an  engrossment  or 
a  copy  of  the  said  indenture  of  appointment;  but  which 
paper  has  never  been  executed  by  any  of  the  parties 
therein  named ;  and  which  came  into  the  deponent^s 
possession  upon  the  decease  of  Goosirey ;  who  was  em- 
phyyed  upon  both  the  settlement  of  1785,  and  was  with 
Ae  deponent  a  subscribing  witness  to  that  upon  the 
Biarnage  of  the  Plaintiff  Selina  Skipunth,  and  a  party 
to  the  former  one. 

Mr.  RomiUy  and  Mr.  Thomson,  for  the  Plaintiffs. 

The  Master  of  the  Rolls,  under  these  circumstances, 
decreed  the  money  to  be  raised,  according  to  the  prayer 
^  the  bill  (4). 

(4)  Wwd  Y.  eammi,  post,  VoL  XVII,  184. 
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May  25M. 

June  15/ A. 
After  »D6^ 
morrer  to  the 
whole  bill 
over-mled  the 
Defendant 
nay  put  in  a 
Demorrer,  less 
extended;  hot 
not  without 
leave  of  the 
Court 


BAKER  v.  MELLISH. 

A  FTER.tbe  demurrer  in.  this -cause  was  over-ruled  (5  )> 
the  Defendant  put  in  a  demurrer  and  answer :  the 
demurrer  going  ..to  so  much  of  th^  bill  as  sought  a  dis- 
covery of  the  Defendant's  title.  A  motion  was  made  by 
the  Plaintifiy  that  the  demurrer  and  answer  should  'be 
taken  off  the  filer  «« 

■  I 

(  .         .         • 

Mr.  Hottht  and  Mr.  Gregg,  for  the  Pkuntiff,  in  sup 

port  of  the  motion,  insisted,    that  after  a  demurrer,  to 

the  whole  bill  over-ryled  (he  Defendant  cannot  put  in  a 

demurrer  to  part/  answering' the  rest ;  citing  Ainero/i[  vw 

Warden  ( 6 ),   Freeland  v.  Johnson  (  7  ),   and  Hudson,  v. 

:jFftfion  (8).;  iniphich. the  Defendant  jbavihg  obtained » an 

order  for  time,  and  a  Commission  to  take  a  plea  or  an- 

.swer,   ihe  Master  of  the  Rolls,  when  informed,   that  a 

.demurrer  had  been  over-ruled,  discharged  that  part  of 

the  order,  that  gave  time  to  plead. 

Mr.  Romitty  and  Mr.  Owen,  for  the  Defendants 

The  practice,  Os  stated  by  the  Plaintiff,  does  not  ap- 
,pe^rr  any  where  except  in  a  passage  of  the  Practical  Re- 
•^m/^( 9) ;.  referring  to  Bancroft  v.  Warden  :  Lord  Redes^ 
dale  stating  distinctly,  that  after  a  demurrer  over-ruled, 
a  new  defence  may  be  made  by  a  demurrer  less   ex- 
tended ( 10  }•     Certainly  there  could  not  be  anothet  de- 
murrer 


.     (fi)  Ante,  Baker  y.MelOik, 
Vol.  X,  544. 

(6)  2  Bra.  C.  C.  67.  2  Dick. 
672. 

(7)  1  Anstr.  276.    2  Ansir. 
407. 

(a)  MS.  Cited  by  Mr.  J9b^ 


/»«f  from  papers^  of  Lord  12^ 
desdak,  forpierly  belonging 
to  Sir  7.  Sewell. 

(9)  Prac.  Reg.  by  Mr.VFy* 
att,  166. 

(10)  MUf.  17. 
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w&trer  to  the  whde  biH,  except  are  ienus  :  the  Court  not' 
permittiDg  the  Defendant  to  take  time  for  that  purpose; 
hord  Redeidale  must  have  been  aware  of  the  case  of 
Hudson  ▼•  Huson.  Upon  principle,  if  it  was  very  ques- 
tioiiable,  whether  equitable  relief  could  be  adnHnistered^ 
and  upon  that  ground  a  demurrer  was  over-nded,  and 
the  interrogatory  was  calculated  to  draw  from  the  De- 
fendant an  admission  of  a  charge  of  felony,  ought  the 
Defendant  to  be  precluded  from  refusing  to  answer  that, 
on  the  ground,  that  the  demurrer  for  want  of  equity  was 
refiised?  The  rule,  that  there  shall  not  be  two  dila- 
tories,  means,  that  the  Defendimt  shall  not  twice  refuse 
to  answer  the  whole  bill.  This  is  a  much  shorter  mode 
of  obtaining  the  opinion  of  the  Court,  than  by  excep- 
tions. Lord  Redesd(Ue  also  states  distinctly,  though 
widiout  referring  to  authority,  that  after  a  plea  over-ruled 
the  Defendant  may  plead  again  (11).  In  Fr^eUmd  r. 
Johnam  the  second  plea  was  co-extensive  with  the  first : 
both  to  the  whole  bill.  In  substance  the  release,  stated 
account,  &e.  was  a  plea  to  the  whole  bill ;  for  the  answer 
was  in  support* of  the  plea:  merely  in  affirmance  of  it, 
and  a- part  <^  the  plea*  In  general  demurrers  are  treated 
aa  dilatoriea: .  pleas  not :  but,  though  a  demurrer  for 
want  of  parties  is  properly  so  considered,  a  demurrer, 
going  to  the  point,»whether  there  is  to  be  relief  in  thia 
Court  has  not  tba^  character.  If  a  demurrer  would 
clearly  lie  to  one  allegation,  is  the  rule  so  strict,  that  the 
Defendant  cannot  take  the  opinion  of  the  Court  upon 
Ibe  whole  merits  without  waiving  that  objection  ?  There* 
is  no  way  of  having  judgment  upon  that  point,  except 
by  a  second  demurrer. 


160&; 


Baksr 


o. 


Mbllish.* 


The  Lord  Chancellor. 
Do  you  go  to  this  extent,  that  if  ^e  bill  asks  a  hun* 
^died  questions,  the  Defendant  may  demur,  first,  to  the 

whole; 


[•70] 


(U)  MUf.  17. 
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taoft.         whole;  fiien  to  ninety-aine;  then  to  ninety-eight;  wid 

^*^^         80  on  ? 
BakeH 

Mbllish.  For  the  Defendant* 

The  rule  is  limited  to  two  demurrers;  imd  the  Coiirt 
would  not  permit  the  Defendant  to  go  upon  each ;  de- 
siring the  Court  to  detenninei  whether  it  was  the  same 
as  the  former. 

■f  ♦ 

The  Lord  Chancellor. 
The  question  isi  whether  the  rule  is  not,  that  yoa  shall 
not  demur  a  second  time  without  leave ;  instead  of  dis« 
9ussmg  upon  each  questioni  whether  the  demurrer  is  the 
same.    I  understand  the  practice  to  be,  that,  if  you  de- 
mur to  the  whole   hill,    you   cannot,  except  ore  teiwst 
Demurrer  can-  alter  that  state  of  the  record ;  that  a  demurrer  cannot, 
not,  9s  a  plea  ^  a  plea  may,  be  good  in  part,  and  bad  in  part  (IS); 
may,  be  goo    ^^  if  it  is  too  general,  it  must  be  over-ruled ;  but  the 
,    f .  '  Court  has  a  jurisdiction,  if  a  fair  case  is  made,  to  give 

leave  to  amend  and  narrow  it,  upon  proper  terms ;  and 
diat  is  a  very  good  guard  upon  the  practice.  There  is  a 
wide  difference  between  that  and  putting  the  Defendant 
to  answer.  If  demurrer  after  demurrer  can  be  permitted, 
it  must  stop  somewhere ;  and  the  difficulty  is  to  ascertain, 
at  what  point.  A  demurrer  to  the  whole  bill  being  over* 
ruled,  as  too  generfd,  there  is  nothing  in  the  judicial  opi« 
nion  of  the  Court,  so  delivered,  that  ascertains,  why  it  is 
too  general ;  and  suppose  one  hundred  charges :  the  De- 
fendant may  speculate  upon  ninety-nine.  A  seccmdtime  he 
may  be  told,  it  is  still  too  general;  and  then  he  may  try 
ninety-eight,  and  answer  two.  Where  is  this  to  stop ;  until 
he  is  driven  to  the  single  charge,  to  which  the  -demurrer 
lies  ?  He  may  thus  upon  authority  from  tune  to  time 
keep  off  the  issue,  or  the  application  of  process  for  want 
of  an  answer.     If  a  new  rule  b  to  be  made,  the  best 

seems 

\l2)  Autc,  Vol.  VIII,  403.    1  Ves.  205.     Bea.  Elem.  Pi, 
Ej.  44. 
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aeems  to  be,  diat,  where  a  demurrer  is  to  be  over-ruled 
far  generality,  it  depends  upon  the  leave  of  the  Courtj 
whether  the  Defendant  shall  put  in  another  demurrer^ 
more  limited* 

For  the  Defendant 
The  proposition  is,  that  the  same  demurrer,  upon  the 
^ame  principle^  shall  not  be  twice  used ;  which  excludes 
the  mischief.  In  Selby  v.  Selby  the  attempt  was  to .  put 
in  the  very  same  demurrer  in  substance  a  second  time. 
This  motion  ought  to  have  been  to  expunge  the  demur- 
;  letting  (he  answer  stand  ( 13  )« 


Tl 


1806* 


9akkr 
McBuasa. 


Mr*  HoUkif  in  Reply. 
In  Fr^land  v«  Johnson  (  14  )  the  deeision  was  upon  th§ 
principle,  that  there  shall  not  be  two  dilatories;  as  a 
second  plea;  though  less  extensive;  which  is  also  esta- 
blished by  the  other  cases.  The  objection,  that  the  bill 
may  contain  something,  an  answer  to  which  would  sub- 
ject him  to  penalties,  is  met  by  The  Attorney  GenertU  v. 
Dyples$is  (15);  where  it  was  held,  that  the  Court,  over- 
roliqg  a  demurrer,  never  compels  the  Defendant  to  answer 
any  thing  of  diat  l^ind. 

The  Lard  Chancellor. 
The  proposition,  stated  by  Lord  Redesdak  (  16),  is  di- 
rectly against  this  application.  Authority  goes  no  farther 
than  this ;  that  after  a  demurrer  overrruled  another  de- 
inurrer,  the  same  both  in  form  and  substance,  cannot  be 
put  in;  and  the  reason  is  clear;  for  that  is  no  more  than 
calling  upon  the  Court  to  rehear  the  former  judgment, 
IB  a  manner  contrary  to  the  usual  form.  The  question 
takes  a  differant  shape,  when'  it  is  put  thus;  whether  a 
person,   demurring  to  the  whole  bill,   and  not  availing 

himself 

(13)  Ante,    Lamdaume   v.  (14)  VAnMtr.VIQ.   ^Amtr. 

EUerltm.   Vol.    VIII,    526.  407. 

Toghr    V.  Mihicr,   X,  444  ;  .    (15)  Park.  144. 

see  the  note,  446.  (16)  Mitf.  17. 
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1806^         himgelf  of  the  opportunity  he  has  to  demur  ore  tenusto' 

Barra        the  whole  bill  for  other  causes  (17),  can  put  in  a  less 

9^  extended  demurrer ;  as  it  is  expressed  by  Lord  Rede*' 

MsLUHir      dcUe;  and,  if  that  question  were  unprejudiced  by  decision,. 

the  better  rule  would  be  that,  which  I  believe  is  the 
rule,  that  the  Defendant  cannot  do  that  without  leave  of 
the  Court.    ThcFe  is  no  doubt,  it  is  competent  to  the 
Though  strict-  Court  to  give  leave.     It  is  frequently  said  in  the  books/ 
ly  by  a  Demur-  that,  when  a  demurrer  to  the  whole  bill  is  allowed,  the 
rer  to  the        bill  is  out  of  Court;  and  the  Plaintiff  must  begin  again  (18). 
whole  Bill,  al-  strictly  speaking,  that  is  the  principle.      But  I  know 
'   p  many  instances,  where,  after  a  bill  dismissed  by  order  it 

vet  even  after  ^^  been  considered  in  the  discretion  of  the  Court  to 
a  Bill  dismiss-  ^^^  ^^  cause  on  foot  again.  That  is  an  express  judg- 
ed by  Order  ment  of  the  Court ;  which  ought  to  have  its  effect ;  and 
the  cause  has  yet  in  such  a  case  the  Court  has  interfered.  But  you 
been  set  on  ^^^  uq^  p^^  ^  ^^^  jjj  this  instance ;  for  the  question  is, 
f-ot  "gain.         whether,  during  the  pendency  of  the  -argument  upon  a 

demurrer,  and  before  judgment,  the  Court  can  say,  the 
demurrer  is  too  general ;  and,  if  more  confined,  it  would 
be  good ;  and  will,  for  the  sake  of  justice,  permit  the 
Defendant  to  amend  the  demurrer,  before  any  judgment 
is  given  upon  it,  as  it  stands.  Why  not.^  The  Court 
frequently  permits  the  Plaintiff  to  amend  the  bill  in  such 
a  stage  of  the  argument,  to  avoid  the  effect  of  a  demur- 
rer ( 19  )•  Why  should  not  the  Defendant  have  leave  to 
amend ;  when  the  demurrer  applies  to  part  of  the  bill 
only?  That  rule  is  much  more  wholesome  than  the 
contrary ;  for  it  may  be  suggested,  that,  if  a  demurrer  to 
the  whole  bill,  consisting  of  twenty  questions,  is  over-ruled, 
it  may  be  tried  as  to  nineteen ;  which,  though  not  a  very 
honourable  way  of  acting,  the  Court  has  no  right  to  pre- 
vent, if  the  law  admits  it;  like  the  case  <rf  a  denial  of 

combina* 

(17)  Ante,  Pyk  v.  Price,     1  Dick.  61.    Lloyd  v.  Loar^ 
Vol.  VI,  779.  ing,  ante,  Vol.  VI,  773. 

(18)  See  Sj^ith  v.  j^amet,         (19)  Mitf.  175,  3d  edit, 
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cMtibinatibn,  with  an  admission,  that^l.  died  on  apar--  1805.( 
ticolar  diy  (30).  Consider  it  another  way :  not  supposing  r  kkr 
demurrer  after  demurrer,  in  that  manner ;  but,  that  the  ^^ 

Counsel    think   the    demurrer   good   to   fifteen  of  the      Mellish^ 
twenty  questicms ;  the  Judge,  upon  the  argument,  being    Admission  of 
of  opnuon,  that  it  is  good  to  five  only :  still  there  must  f^""^  *i,*^' 
be  several  demurrers*    It  is  said,  the  Court  must  always    .^  ^  combi- 
judge,  whether  the  demurrer  is  the  same ;  but  the  Court  Qgtion    a  com« 
may  be  called  upon  repeatedly ;  and  the  inconvenience  of  pHanee  with 
submitting    that  question  over  and  over  is  inevitable,  the  terms  not 
There  is  great  diflference  between  having  an  answer,  even  to  demur  alone, 
insufficient,  and  a  demurrer  to  part  of  the  bill,  together 
with  an  answer;    in  which  case  the  sufficiency  of  the. 
answer  cannot  be  questioned,  until  the  demurrer  is  dis- 
posed of  (21);  and,  if  that  is  to  be  upon  several  argu* 
ments,  until  it  is  brought  down  to  the  single  point,  upon 
which  the  demurrer  lies,  the  rule  would  be  most  mis- 
chievous.     The  inconvenience  on  the  other  hand  at  the 
utmost  is,   that  at   any  time  pending  the  argument  on 
ik€  demurrer,   and;  before  the  judgment  is  got  into  a 
complete  state,  even  upon  the  opinion  of  the  Court  de- 
liy^ied,    the  question   may  be  submitted  to  the  discre- 
iipa  of  the  Court,  whetjier  they  will  allow  the  Defendant 
to  amend  the  demurrer;    and  that  discretion  puts  the 
I>efendant  in  the  situation,  in  which  it  is  just  to  place 
him;  but  which  the  justice  due  to  the  Plaintiff  requires 
that  he  should  be  placed  in  as  soon  as  possible.    As  to 
particular   questions  upon   this    record    the   Defendant 
should  not  be  called  upon  to  answer;    for  be  is  put 
precisely  in  the  same  situation  as  if  he  had  answered ; 
and,    notwithstanding    a    demurrer    to    the  whole  bill 
over-ruled,    the '  Defendant    may  object    to    answer    a 
question ;    if  it  is  not  lawftil  to  ask  it ;   and  may  by 
answer   protect   himself  from  answering  such  a  ques- 
tion i 

(20)  See  vnte,   Tomkin  v.  (21)  London  Assurance  v* 

Uikbridge,  Thmnas  v.  Leth-  EaU  India  Comp.  3  P.  fVilt. 

bridge.  Vol.  IX,  178,  463;  920. 
nod  the  note,  VIII,  527, 


w 


CASES  IN  CHANCERY. 


1M5; 


Baker 


praying  a  discovery,  it  has  some  times  been  thought, 
that  the  Defendant,  by  answer  denying,  that  he  was  heir, 
need  not  make  any  discovery ;  and  some  times  it  has  been 
considered  otherwise;  as  the  Defendant  may  die,  and  the. 
discovery  be  lost. 


But  that  is  not  this  case;  in  which  the  point  stands 
thus :  whether  the  Plaintiff,  coming  for  relief  against  the 
attornment  of  the  tenant,  has  a  right  to  ask  the  person,- 
against  whom  he  brings  the  ejectment,  what  is  the  title, 
upon  which  the  defence  is  to  be  made ;  for  that  is  the 
substance  of  the  question.  The  proposition  appears  new 
to  me,  that  a  Plaintiff  has  a  right  to  come  here,  and 
ask  the  other  party,  how  he  means  to  defend  himself  at 
law.  The  Plaintiff  must  come  upon  his  own  case.  The 
ground  is  quite  distinct,  and  of  very  great  importance, 
whether  the  Plaintifi^  merdy  as  bringing  an  ejectmeht, 
may  call  upon  the  Defendant,  against  whom  he  brings 
it,  standing  under  no  obligation  of  privity  or  conscience, 
to  lay  before  a  Court  of  Elquity  the  state  of  his  title. 
The  question  upon  the  whole  is,  whether  it  is  as  conve^ 
nient  to  justice  to  permit  thjs  demurrer  to  be  argued,  as 
to  ov<^r-rule  it,  and  make  the  Defendant  answ^*.  The 
general  demurrer  stated  a  question  very  fit  for  the  consi-r 
deration  of  the  Court  upon  demurrer ;  and  integrity  was 
exercised  in  the  whole.  If  I  had  been  asked  for  leave  to 
amend  the  demurrer  immediately,  I  ought  to  have  givoi 
leave.  It  is  therefore  reasonable  in  this  case,  that  this 
demurrer  should  be  argued:  the  parties  understand- 
ing, that,  if  over-ruled,  the  Court  is  to  give  such 
directions  as  in  that  stage  of  the  cause  and  under 
these  circumstances  may  be  proper  with  reference  to 
the  time. 


^^F-^^^ 


The    Demurrer  was    fdlowed    by  consent,    without 
argument. 
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HERNE  r.  OGILVIE.  180&. 

June  Xlth. 
AN  order  had  been  obtwned  in  the  usual  way  to  take    Upon  a.Mo- 

the  bill  pro  amfesso.     A  motion  was  made  on  the  ^^^  ^  "**" 
part  of  the  Defendant  to  discharge  that  order  on  pay-  ^  *^  JlL  *h" 
Hient  of  costs,  b7u  |iro  ccm. 

'.fe»90  on  pay- 
Mr.  Hart,    in ,  support    of  the  Motion,    referred  to  ment  of  Costs 
WiOiams  ▼.  77u>mpinm  (28) ;  observing,  that  what'  Lord  and  an  offer  to 
Thmrlaw  stated  was,  that,  where  the  Defendant  puts  in  P'^*  ^^  ^  ^^' 

an  answer  after  the  order,  and  the  Plaintiff  accepts  the         .     . 

•         r  ^u  4,  4.  A  wquired  to  see, 

muwer,  it  is  a  waiver  of  the  process-:  not,  as  represented     jT    Answer 

in  the  report,  where  "  the  Plaintiff  takes  exceptions  to  ^i^^^  proposed 

it  (29).**    He  smdj  the  Defendant  was  wifling  to  put  in  to  put  m/ 

an  answer ;  excusing  the  contempt ;  on  the  ground,  that    Whedier  die 

the  Defendant  was  unable  to  leave  Holyrood  House.    .       appUcatioli 

shoald  be  to'r 

Mr. /iomfffy;  for  the  Plaintiff,  opposed  the  Motion.  Oumr 

..  .  •    •    ■ 

The  Lord  Chancellor.  •  . »   :. 

This  is  the  first  application  .  of  the  kind.     After  an  •  r  :    "i 

Older  to  take  the  bill  pro  confesso  has  been  obtained, 

the  Defendant,  having  resisted  process  two  years,  an  ap-'  *'   * 

jfication  is  made,  not  onTy  upon  the  mere  paymefl^  of 

costs  to  discharge  that  order ;  but  to  put  the  Plaintiff  to       . 

the  peril  of  having  just  such  an  answer  as  the  Defendant 

shall  think  proper  to  give.    After  an  order  to  take  the 

bin  pro.cof^fesso  has  been   obtained,   the  Court  will  at 

least  see  the  answer  you  propose  to  put  in. 


:    It  was  then  suggested,  that  the  appfieation  ought  to         [  ''^^  1 
be  for  leave  to  answer. 

The 

(38)  2  B^  C.  a  279.  Uti:   who   was    Counsel  in 

(W)  This  was  stated  from      tkat  ease, 
tte  information  of  Mr.  Holr 
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Hbrnb 
Ogilvib. 


idoe. 


The  Lord  Chancellor  said,  that  must  be  without  pre^ 
judice  to  the  Order  to  take  the  Bill  pra  confesso ;  and 
directed,  that  the  Defendant  should  conununicate,  what 
answer  he  proposed  to  put  in. 

No  answer  was  put  in.  The  cause  was  set  down  at 
the  Rolls ;  and  a  decree  was  made :  the  Bill  being  taken 
pro  confesso  (30). 

(30)  Ogilvie  ▼.  Heme,  post,  598.     Vol.  XIII,  563. 


1806. 

InjoBOtiiNi 
agabsl  pro- 
ceeding undaf 
a  Fpreigo  Aft* 
tachmenty  by  a 
joint  creditor, 
upon  a  sepa- 
rate Commis- 
sion of  Bank- 
mptcy,  over- 
reaching the 
Attachment  by 
relation  to  the 
Act  of  Bank- 
ruptcy.^ 


BARKER  9.  GOOD  AIR. 

d^OHEN  and  Perigal  were  employed  by  Isaac  and 
David  VaUery  to  purchase  goods  at  a  sale  of  the 
East  India  Company,  and  rex^ived  the  usual  warrant  of 
delivery  upon  payment  of  the  price;  and,  the  goods 
being  intended  for  exportatiouj  the  Company  agreeably 
to  their  rules  retained  them  in  their  warehouses,  to 
remain  there,  until  delivered  for  immediate  exportation* 

On  the  3d  of  January^  1805,  a  Conumssion  of  Banlo* 
ruptcy  issued  against  Isaac  VaUerff\  David  VaUery  being 
out  of  the  jurisdiction.  On  the  31st  of  December,  1804^ 
a  foreign  attachment,  under  an  action  m  the  Court  of 
the  Lord  Mayor  c^  London^  by  John  Goodair  agahmt 
Isaac  and  David  VaUery,  for  a  debt  of  4452^,  was  served 
on  Cohen  and  Perigal;  who  pleaded  the  general  issue 
*^  nU  habent.**  Upon  the  trial,  before  the  Recorder 
of  London,  the  Plaintiff  in  that  action  obtained  a 
verdict. 


The  bill  was  filed  by  ihe  assijoees  under  the  Com- 
mission of  Banknqptcy,  and  Coksn  and  Perigal,  i^gtinst 
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Goodair  and  the  East  India  Company; .  praying,  th^t* 
Goodmr  maylie  restrained  from  proceeding  upon  the 
attachment  against  the  goods ;  and  that  the  East  India 
Company  may  be  restrained  from  delivering  them  up* 
The  bill  stated,  that  the  act  of  bankruptcy  upon  which 
the  Commiiteion  issued,  was  committed  on  the  S6th  of 
December,  1804. 


1805. 


B^RKBlt 

QoaoAiB* 


The  answer  of  Goodair  insisted,  that  Cohen  and  Peri*' 
golf  being  in  possession  of  the  warrants,  had  the  power 
and  disposition  over  the  goods ;  that  the  judgment  of 
the  Mayor's  Court  cannot  be  controverted  in  this  Court ; 
and  that,  the  goods  having  been  purchased  on  the  joint 
account  of  Imac  and  David  VaUery^  the  Defendant  had 
a  right  to  attach  them  notwithstanding  any  act  of  banl&- 
ruptcy ;  which  the.  Defendant  did  not  admit  to  have  been 
committed  prior  to  the  attachment:. 'the  answer  as  to 
that  stating,  that  the  Defendant  does  not  know,  &c.,  and 
dKiefore  cannot  set  forth  as  to  his  belief  or  otherwise, 
whether  lunc  VaUery  had  committed  an  act  of  bank- 
luptjcy. 


Mr.  Bomitty  and  Mr.  Thomson^  in  support  of  the 
Motion  for  an  Injunction. 
It  hi  very  doubtful,  whether  the  warrants  in  the  hands 
«f  the  Ea^  India  Company  could  be  attached ;  and,  who- 
Iher  aiich  aa  attachment  would  give  a  right  to  seise  the 
goods.    This  practice  of  attaching  goods,  liable  to  a 
Connmion  of  Bankruptcy^  is  become  very  prevalent. 
Ahmotd  all  ike  property  of  these  partners  is  joint;  aiEid 
Aere  are  tio  other  means  of  obtaining  a  distribution,  ex- 
cept by  a  Commission  of  Bankruptcy  against  him,  who  is 
in  this  ooimlry.    The  act  of  banknqitey,  upon  which 
the  ComMiMon  stands^  was  committed  on  ibt  S6di  of 
Iktember,  upon  which  the  assignees  are  entitled  to  the 

inter- 
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Idas:         interference  of  the  Court.    The  two  Statutes  of  KvAg 
James  (  31  ),  vesting  the  property  in  the  assignees,  though 
jf^  not  expressly  applying  to  partnership^  must  be  considered 

-GooDAiR.     as  applying    to  bankrupts  of  every  description.     The 

former  of  diose  statutes  enacts  expressly^  that  no  persoii 
shall,  obtain  the.eflfects  by  attachment  in  the  Mayor*s 
Court :  the  other^  that  no  judgment  in  the  Mayor's  Court 
shall  have  that  effect ;  unless  execution  has  followed ;  as  a 
common  law  judgment  without  execution  does  not  super* 
sede  the  right  of  the  assignees.     A  Commission  of  Bank- 
ruptcy has  been  called  a  Statute  Execution.     The  pro- 
perty being  vested  in  a  third  person^  the  foundation  of 
the  jurisdiction  of  the  Mayor's  Court  fails.    There  is  no 
mode,  in  which  such  a  judgment  can  be  reviewed,  or  the 
effect  of  it  suspcndedi  except  by  this  application;  the 
appeal  being  confined  to  error  upon  ^e  record;  and  it 
'Would  be  anomalous,  that  the  Mayor's  local  jurisdiction, 
for  the  convenience  of  the  citizens,  should  operate  upon 
.the  rights  of  other  persons,  and  to  such  an  extent  ^  Thib 
application  stands,  not  only  upon  the  general  principles, 
on  which  this  Coiurt  interferes  against  abuse  of  the  judg* 
ment  of  another  Court,  but  also  upon  the  particular  ju* 
risdiction  in  bankruptcy.     The  effect  of  refusing  to  in- 
terpose will  be  a  race  by  creditors,  to  find  the  property, 
and  get  it  in  the  Mayor's  Court.    That  jurisdictian*  could 
not  be  intended  to  go  to  this  extent    The  course  of  the 
proceeding    is  an  action   of  debt  in  the  first  instance 
^Ugainst  the  debtor.    The  return  to  the  process  is,  that 
he  is  not  to  be  found ;  or,  that  there  is  no  property  di- 
rectly in  his  possession.     Upon   that  the    attachment 
*  issues ;  surmising,  that  there  is  property  of  him  in  the 
hands  of  A. ;  who  is  served ;  and  the  only  issue  he  can 
tender  is,  that  he  has  not  such  property  in  his  possesion, 
tf  the  garmshee  cannot  tender  that  issue,  though  he  miaty 

have 

(31)  SUt  1  Jam.  I,  e.  15. 1. 13.    SUt  21  Jam.  I,  c.  10.  i.  9. 
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liftve  no  concern  with  the  original  debt,  the  result  is  a 
judgment  against  him  upon  a  verdict ;  by  which  the  pro- 
perty in  hia  handa  ia  bound.  But  he  may  give  bail  for 
the  debt,  not  merely  for  appearance;  and  even  though 
the  property  in  \m  hands  may  prove  not  to  be  equal  to 
the  debt  The  e£fect  of  allowing  this  will  be  a  subver- 
sion of  the  whole  Bankrupt  Law. 


1805. 
Barker 

V, 
GOODAIK. 


The  Attorney  General^  Mr.  Cooke,  and  Mr.  BoUan4, 
for  the  Defendant  Goodair* 
The  question  is*  whether  this  Defendant^  who  has 
by  the  effect  of  an  attachment  obtained  possession  of 
partnership  property^  for  the  purpose  of  satisfying  his 
joint  debt,  can  be  compelled  to  relinquish  the  benefit  of 
that,  and  to  deliver  up  the  property  to  the  assignees 
under  a  Commission  of  Bankruptcy  against  the  partner. 
There  is  no  principle  for  that.  It  is  very  difficult  for 
this  Court  to  relieve  upon  the  ground  of  an  erroneous 
judgment  in  the  Mayor's  Court.  Error  in  that  Coiurt 
must  be  cured  in  the  regular  course.  There  is  a  Court 
of  Appeal,  appointed  by  Commission  under  the  Great 
Seal;  and  an  appeal  from  that  Court  lies  to  the  House 
of  Lords  (3^).  A  bill  of  exceptions  may  be  tendered,  to 
bring  error  upon  the  record.  .  Your  Lordship  can  no 
more  interfere  with  the  Mayor's  Court  than  you  can  re^ 
▼iew  a  proceeding  in  any  Court  in  Westminster  Hall. 
The  objection,  that  the  attachment  has  issued  against 
the  party,  having  the  warrant  only,  not  the  goods,  may 
be  taken  upon  the  plea  in  the  Mayor's  Court  ^^  Nil  habet.'* 
This  b  not  the  first  application  of  this  kind.  In  Bristow 
Y. Potts  {33)  the  same  objection  was  urged  by  assignees 

of 


(32)  See  Emenon   en    the     borough.     James    and    John 
CUy  Co¥ris.  Fletcher  were  merchants  in 

(33)  28th    Jan.   1801,    in     London,  in  partnership.    In 
Chancery,  before  Lord  1^01^4-     the  latter  part  of  the  y^ar 

Vol.  XL  F  1799 
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Barker 

V. 
OOODAIR. 


ef  a  bankrupt;  and  the  injunction  wa»  refused  upon  tlie 
ground,  that,  as  only  one  partner  was  a  bankrupt,  the. 
attachment  was  not  affected  by  hb  bankruptcy:  the 
whole  joint  property  being  liable  to  the  joint  debts,  tke 
attachment  must  therefore  remain.  The  attachment  lays 
hold  of  the  property  in  the  same  manner  as  an  execution 
at  law ;  and  in  that  case  the  r^ht  depends  upon  an  ac- 
count ;  which  must  be  taken  in  a  suit,  in  which  the  other 
partner  is  a  party ;  and  cannot  possibly  be  taken  in  his 
absence  (34).  That  objection,  that  the  only  right  of  the 
assignees  is  subject  to  the  account,  ought  to  have  been 
made  in  the  Court  below.  The  answer  does  not  admit, 
that  an  act  of  bankruptcy  was  committed  preyiously  to^ 
the  attachment. 


Mr.  RomiUyf  in  Reply. 
Upon  the  only  difficulty,  as  to  the  jurisdiction  to  inter- 
pose against  a  judgment  upon  a  legal  question,  the  case 
of  BrUtatD  ▼•  Potts  is  a  direct  authority ;  which  went 
upon  the  ground,  admitting  the  jurisdiction,  that  the 
Plaintiffs  were  not  entitled  to  the  injunction.  The  as- 
signees could  not  make  themselves  parties  to  the  eause  in 
the  Mayor's  Court :  if  they  could,  they  could  do  nothing 
but*  dispute  the  validity  of  the  debt.  The  answer  ha» 
no  such  denial  of  the  bankruptcy  as  will  prevent  its 

being 


1799  James  Fletcher  deposit- 
ed goods  with  Potts  and  Co. ; 
tEipon  which  they  advanced 
money  ;  but  net  to  the  value. 
James  Fletcher  had  commit- 
ted an  act  of  bankruptcy  in 
November  1799.      In  March 

1800  he  stopped  payment; 
and  the  Commissiou  issued. 
Upon  the  17lh  of  March, 
IMO,  the  Attachment  was  ob- 


tained by  a  joint  creditor^ 
who  upon  a  plea  of  the  gene- 
ral issue  obtained  a  verdict. 
The  Bill  was  filed  by  the  as- 
signees ;  and  a  Motion  for 
an  Injunction  was  refused  by 
the  Lord  Chancellor. 

(34)  See  Tat^lor  v.  Fieidsy 
ante.  Vol.  IV,  396.  Post, 
XV,  659,  in  the  note. 
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hdng  eonsidered  estabBshed  for  this  purpose.  If  the 
wmnt  Qf  admission  by  the  answer  could  be  carried  to  such 
an  extent,  an  injunction  could  never  be  obtained.  At 
least  the  Defendant  ought  to  pledge  his  conscience  thus 
fiur;  that  he  does  not  belieTe  an  act.  of  bankruptcy  was 
conunitted.  The  attachment  cannot  have  the  efiect  of 
destroying  all  hens ;.  and  the  assignees,  as  against  the 
aohrent  partner,  have,  notwithstanding  the  tenancy  in 
eonnnon,  a  hen  upon  the  whole  property,;  until  all  the 
aecounts  are  wound  up.  But  the  injuncticMi.is  sought, 
not  in  respect  of  any  lien,  but  upon  the  principle,  that 
the  property  ought  to  be  administered  among  the  cre«> 
ditors  in  consequence  of  the  bankruptcy. 


1806; 


Barkee 

V, 
GOODAIB. 


The  Lord  Chancellor. 
Thb  case  involves  several  very  material  questions,  that 
I  should  be  unwilhng  to  dispose  of  upon  motion.  The 
ivne  in  the  Mayor's  Court  asserts,  that  these  garnishees 
had  in  their  hands  joint  property  of  Isaac  and  David 
VaBery.  The  answer  ta  that  is,  that  one  of  the  partners 
committed  an  act  of  bankruptcy,  previous  to  the  action 
and  attachment;  upon  which  a  Commission  issued; 
,aod  the  opinion  of  the  Recorder  was,  that  the  bank- 
ruptcy did  not.  stand  in  the  way  of  a  direction  to  the 
Jnry  to  find,  that  the  plea  was  not  true.  Clearly  those 
CBCumstanees  would  not  justify  the  statement,  that  the 
plea  was  true;  for,  if  the  act  of  bankruptcy  waa  com- 
iiittedy  before  that  assertion  was  made  upon  the  record, 
as  Ae  Commission  has  relation  to  the  act  of  bankruptcy, 
the  property  from  the  date  of  the  act  of  bankruptcy  is 
tte  property  of  the  solvent  partner  and  the  assignees. 
The  law  is  clear,  that  the  Commission  has  relation  to  the 
stti  <it  baidcruptcy ;  and  all  the  property  vests  by  re- 
lation from  that  time.    That  principle  is  directly  asserted 

in 


AHsohaieat  in  the  HVsl  Indies  over*reached  by 

F2 


Effect  of  the 
relation  under 
a  separate 
Commission  of 
Bankruptcy; 
making  the  as- 
signees and  the 
solvent  partner 
t<)nants  in  com- 
mon from  the 
date  of  the  Act 
of  Bankroptcy. 
Bankmptcy. 
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An  Execution 
over- reached 
By  a  prior  Act 
•fBankropfcy. 


in  a  case  of  attachment  in  the  West  Indies ;  which=  Hat  H 
long  time  was  thought  not  to  be  affected  by  a  Commissioit 
of  Bankruptcy  here.  I  first  raised  the  point;  which 
depends  upon  that  principle ;  not  upon  the  words  of  the 
Acts  of  Parliament.  But  what  the  proceeding  by  attach^ 
ment  would  justify ;  whether,  if  the  property,  asserted  to 
be  the  joint  property  of  the  two,  turns  out  not  to  be  so, 
but  to  have  become  the  property  of  one  and  the  assignees 
of  another,  the  proceeding  in  attachment  would  permit 
the  creditor  to  say,  though  his  assertion  was  falsified, 
ytt  he  was  entitled  to  his  debt  out  of  the  interest,  re^ 
maining  in  the  partner,  his  debtor,  I  cannot  now  deter- 
mine. Upon  the  principles  of  strict  law  it  is  not  true> 
that  property  is  the  joint  property  of  these  two  persons, 
which  is  the  property  of  one  of  them,  and  of  the  assig- 
nees of  the  other.  This  question  is  not  merely  be- 
tween the  garnishee  and  the  attaching  creditor.  If  ii 
was,  and  the  garnishee  had  no  interest,  cloathing  the 
other  with  the  character  of  a  joint  creditor,  I  do  not  see, 
•how  I  could  deal  with  it ;  for  a  proceeding  of  this  Court 
is  binding  upon  me  as  much  as  a  proceeding  of  the  Court 
of  King*8  Bench ;  but  not  more  binding.  Suppose  then 
both  parties  were  bankrupts ;  and,  the  garnishee  pleading, 
that  this  was  not  the  property  of  the  two  persons,  the 
verdict  was,  that  it  was  their  property ;  and  upon  that  the 
creditor  got  the  property,  or  the  value  of  it:  if  a  Com- 
mission then  existed,  or  was  afterwards  taken  out,  the 
effect  of  the  attachment  would  be  defeated;  updn  tbi$ 
same  doctrine,  that  from  the  date  oft  that  prior  act  of 
bankruptcy  the  property  ceased  to  belong  to  the '  bank- 
mpts;  and  by  relation  to  that  prior  act  of  bankruptcy 
belonged  to  the  assignees.  So  an  execution  after;  an  act 
of  bankruptcy  committed  is  bo  bar  to  the  assignees  i^e- 
covering  the  property  (35). 


The 


(8$)  Exparft  IMree^  ante,  VoL  Vllt,  82. 
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The  distinction  'of  this  case  is^  that  both  the  parties  1805. 
are  not  bankrupts.  The  questions  upon  that  are,  What  ji^^^ 
was  the  interest  of  the  assignees?    and   what  interest  ^, 

could  they  have  asserted,  if  no  such  proceeding  by  at-  Goodair- 
tachraent  had  taken  place :  then,  what  difference  as 
against  them  that  proceeding  makes?  When  one  partner 
becoDles  a  bankrupt,  his  interest  m  the  partnership  pro- 
perty is  vested  in  his  assignees;  and,  according  to  the 
doctrine  of  this  Court,  perhaps  with  equities  in  them, 
▼astly  beyond  what  tenants  in  common  have,  where  no 
bankruptcy  has  occurred.  In  the  case  of  a  judgment  by  Execution 
a  separate  creditor,  both  the  partners  being  solvent,  it  ^°"®'  ^  Judg- 

faas  been  held,  that  the  creditor  may  take  by  execution  a  ^^^      y  a  so- 

*.        ,        1       ,        11.1  parate  creditor 

moiety  of  a  ebattel;    though  he  is  only  a  separate  ere-      toamoietv 

ditor.     A  great  variety  of  difRculties  occur  as  to  that^  whether  in 

whether  it  stands  in  equity  as  at  law.    It  is  clear,  a  equity  subject 

partner  holds  a  chattel  with  his  partner,  subject  to  all  to  the  partner- 

the  equities  that  ^partner  has  upon  it     A  question  has  ship  account^ 

often  occurred,    whether  a  separate  creditor,  taking  a  0**^^^^  In  the 

moiety  of  the  chattel  in  execution,  is  in  the  same  eir-  .     . 

.11  11    i.  1        <•     1       rate  bankrapt- 

cumstances ;    viz.   that  he  may  call  for  a  sale  of  that       -n        ^ 

chattel ;  and  divide  the  money :  or,  whether  this  Court  q^^  permitted 

would  force  upon  him  the  whole  account  of  the  partner-  even  by  a  joint 

ship;  pennitting  *him  to  take  only  that  interest,  which  creditor:  but 

the  partner,  his    debtor,   would  have  been  entitled  to,  the  joint  effects 

after  the  account  (86).     But  we  have  gone  much  e^rcater  distribated, 

AVPn  In  fliA  nk 

lengths  in  bankruptcy  as  to  that ;  and  even  in  the  absence  ^    , 

-  ,         1  T     ,      1  n.  •   scnce   of  the 

of  the  other  partner.     In  bankruptcy,  alter  one  partner  ggivent  part- 
had  become  a  bankrupt,  I  do  not  recollect,  that  a  joint  Qer;  and  the 
creditor  ^was  ever  permitted  to  bring  an  action,  and  by  snrplns  applied 
execution  fasten  upon  a  moiety  of  the  effects.     On  the  nnder  all  the 

contrary,  «?"jt'^«  «»^ 
sisting  between 

(Se)  See  ante,  ToyJnr  r.  Fields,  Vol.  IV,  396.     Post,  XV,  th®  partners 
A^^  in  the  note.     Young  v.  Keighly,  XV,  667.  themselves. 

Tbis  porsaedy 
in  sfime  dcj^ree,  though  very  tenderly,  in  the  adioinistration  of  assets* 


66 


CASES  IN  CHANCERY. 


180S. 


Barkbr 

GOODAIR. 


contrary,  in  the  absence  of  the  solvent  partner,  if,  for 
instance  he  was  at  Lisbon,  we  say,  the  assignees  shaH 
take  the  joint  property;  and  deal  with  it,  as  the  partner 
himself  ought  to  have  dealt  with  it ;  paying  all  the  joint 
creditors  equally,  as  far  as  the  joint  property  goes;  and 
applying  the  surplus,  if  any,  under  all  the  equities  sub- 
sisting  between  the  partners  themsdves(37).  This  is 
done  here' every  day;  though  how  it  originally  became 
law  I  do  not  know.  We  have  in  some  degree  pur** 
sued  it  m  the  administration  of  assets;  though  very  ten^ 
derly. 


It  is  clear  then,  the  proceeding  in  the  Mayor's  Court 
can  never  bind  the  assignees;  who  were  not  parties;  nor 
this  Court,  inquiring,  what  is  the  interest  of  the  assig- 
nees in  these  chattels.  By  law  they  are  tenants  in  com- 
mon of  this  part  of  the  property  from  the  date  of  the  act 
of  bankruptcy;  and,  thus  putting  it,  if  the  attachment  is 
good  against  the  garnishees  in  respect  of  that  interest, 
which  these  individuals  had,  it  is  good  only  in  respect  of 
that  interest,  which  was  the  intefiest  of  both  or  one  of 
these  individuals.  Both  had  not  the  interest  after  the 
bankruptcy ;  for  the  bankrupt's  interest  was  in  his  asr 
signees  by  relation;  and,  if  notwithstanding  the  plea  is 
not  strictly  true  in  law,  and  the  interest  of  a  solvent 
partner  would  belong  to  the  attaching  creditor,  it  could 
carry  only  one  moiety.  If  that  is  so,  how  does  the  at* 
tachment  give  the  whole  to  the  attaching  creditor,  with 
a  right  to  convert  the  whole  into  money,  and  apply  one 
part  to  himself,  the  other  to  the  assignees?  That  is  a 
question,  which,  if  he  were  a  separate  creditor  of  that 
partner,  would  fall  within  the  cases,  to  which  I  have  al- 
luded. He  is  said  to  be  a  joint  creditor  of  the  partners; 
and  it  may  be  urged,  as  in  Bristow  v.  Potts,  that  the 

assignees 


(37)  Hanketf  v.  Garratt,  3  Bro.  C.  C.  457.    Ante,  Vol.  I, 
230 ;  see  the  note,  230. 
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assignees  could  not  take  the  property  from  the  jobit  cre- 
ditors; as,  the  joint  effects  beiog  applied  first  to  the 
joint  creditors,  the  assignees,  being  entitled  only  to  the 
interest  of  one  parteer,  after  the  partnership  demanda 
are  satisfied^ -could  not  claim  any  thing,  as  separate  estate^ 
uitil  all  die  joint  debts  are  paid. 


1B05. 
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This  is  a  question  not  only  between  this  creditor  and 
the  assignees,  but  between  this  joint  creditor  and  all  the 
other  joint  creditors ;  who  would  be  entitled  to  demand 
the  appfication  of  the  joint  estate  rateably  among  thenu 
The  assignees,  notwithstanding  the  judgment  in  the 
Court  below,  being  tenants  in  common  of  these  chattels, 
and  having-  a  right  to  an  appUcation,  as  between  them- 
sdves  and  others,  as  partnership  property  is  to  be  applied, 
subject  to  some  arrangement,  to  give  an  opportunity  of 
having  all  these  questions  decided,  I  must  put  some 
check  upon  this  proceeding;  to  the  extent  of  enabling 
dns  Couft  to  decide,  how  among  all  these  persons  these 
Chattels  are  to  be  applied^  As  the  property,  I  under- 
stand, must  be  exported,  the  proper  course  at  present 
is  to  order;  Ihat  it  shall  be  exported  and  sold ;  and  the 
money  produced  by  the  sale  brought  into  Court,  subject 
to  the  questions  in  this  cause  (38). 

(38)  Post,  Vol.  X VI  r ,  202. 


Rolls. 
BERRY  r-  USHER.  1805. 

JAMES  PLOMER  by  his  Will,  as  to  all  his  freehold    Devise  of  real 

messuages,  lands,.  &c.   and  all  other  his  worldly  estate,  to  be 

estate,  both  real  and  personal,  gave,  devised,  and  be-  f^'^-   P®  ^^ 

queathed,  ^       .  .    ®^ 
•  ^  provision  for 

legacies,  sot  an  absolute  conversioa  to  all  iDtents,*  a  resulting  trust 

for  the  heir  at  law  as  to  the  surplus;  which  was  not  affected  by  the 

appoiBtmeut  of  "  residuary  executor.'^ 

Executor  a  trustee  in  respect  of  a  debt  due  by  him  to  the  testator. 
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queathed,  the  same  to  John  Usher,  upon  trust,  and  upon, 
the  several  uses,  &c«  after  mentioned ;  viz.  the  rents  and 
profits  of  th^  whole  of  his  freehold  messuages,  lands,  and 
tenements,  and  the  interest  of  all  his  personal  estate, 
to  be  paid  to  Susannah  Berry  for  the  term  of  her  natural 
life,  after  payment  of  his  debts,  legacies,  &c.  and  from 
and  after  her  decease  he  willed  and  devised,  that  Jokn 
Usher,  his  executors  or  administrators,  should,  as  soon 
as '  conveniently  might  be,  either  by  public  auction  or 
private  contract,  sell  and  dispose  of  all  and  singular 
his  freehold  messuages,  lands,  tenements,  and  heredita- 
ments, and  personal  estate  and  effects;  and  from  the 
monies  arising  therefrom  in  the  first  place  the  testator 
gave  and  bequeathed  to  his  great  niece  Ann  Berry 
1000/.,  to  be  paid  to  her  by  his  said  executor  for  her 
separate  use ;  but,  in  case  she  should  die  before  Susan-' 
nah  Berry,  he  directed,  that  his  said  executor  should 
pay  and  divide  said  1000/*  equally  between  all  the  chil- 
dren of  Ann  Berry  (  excepting  Elizabeth,  her  then  only 
child)  that  should  be  living  at  the  death  of  Susannah^ 
when  they  should  attain  their  respective  ages  of 
twenty-one  years.  He  gave  to  Elizabeth^  Berry  100/. 
ivhen  she  should  attain  twenty-one;  and  in  the  mean 
time  directed  that  his  said  executor  should  pay  the  in- 
terest for  her  maintenance.  He  gave  and  bequeathed, 
to  his  nephew  Joseph  Jefferis  the  interest  of  500/^, 
and  to  his  great  niece  Susannah  Jefferis  the  interest 
of  500/.  for  the  term  of  her  natural  life,  to  commence 
immediately  after  the  decease  of  ^Susannah  Berry; 
and  he  gave  and  bequeathed  to  the  said  John  Usher 
200/.;  upon  trust  to  pay  the  same  to  the  treasurer 
for  the  time  being  of  the  Bristol  Infirmary  within  twelve 
months  after  the  testator's  decease;  which  sum  he 
thereby  charged  upon  his  personal  estate;  and  desired, 
it  might  be  applied  to  the  charitable  uses  of  the  said 
infirmary ;  and  the  testator  did  thereby  nominate,  con- 
stitute, and  appoint,  Susannah  Berry  and  John  Uslier  to 

be 
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k  joint  residuary  executrix   and  executor  of  his  said 
WiU. 

By  a  codicily  reciting  the  bequest  of  200/.  to.  the 
treasurer  of  the  Bristol  Infirmary,  the  testator  revoked 
and  made  void  the  gift  or  direction  for  payment  of  the 
said  sum  by  his  said  Will;  and  did  thereby  give  and  be- 
queath all  the  remainder  of  his  personal  estate^  not  dis- 
posed of  by  his  said  Will,  to  the  treasurer  for  the  time 
being  of  the  Bristol  Infirmary,  to  be  applied  to  the 
charitable  uses  of  the  said  infirmary^  when  and  as  soon 
as  his  legacies  should  be  paid>  and  his  trust  estate  car- 
ried into  effect,  as  mentioned  in  his  said  Will ;  and  he 
confirmed  his  said  Will  in  all  respects,  except  as  thereby 
altered. 


89 


1805* 


Berry 

v. 
Usher. 


The  testator  died  without  issue  in  1803;  leaving 
Susannah  Berry,  his  sister,  and  Joseph  Jefferis,  the 
eldest  son  of  a  deceased  sister,  his  co-heirs  at  law. 
Susannah  Berry  and  Usher  proved  the  Will. 

The  bill  was  filed  by  Susannah  Berry  and  the  other 
legatees  under  the  Will  agunst  Usher;  suggesting,  that 
the  personal  estate  will  be  insufficient  for  payment  of 
the  debts  and  legacies ;  and  therefore  there  will  be  no 
residue  for  the  charitable  institution ;  and  that  the  residue 
of  the  money  to  arise  from  the  sale  of  the  real  estate, 
after  payment  of  so  much  of  the  legacies  as  the  personal 
estate  will  not  be  sufficient  to  satisfy,  is  a  resulting  trust 
for  the  heirs  at  law ;  insisting,  that  by  the  bequest  of 
the  residue  to  the  charity  by  the  codicil  the  testator  re- 
voked any  bequest  of  the  residue  by  the  Will ;  and 
that  the  same  is  a  resulting  trust  for  the  heirs  at 
kw ;  and  praying  accounts  of  the  personal  estate 
^d  of  the  rents  and  profits  of  the  real  estate,  &c* 
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The  DefSendant  by  his  answer  admitted^  that  he  was 
indebted  to  the  testator  in  the  sum  of  200l»,  lent  to  De- 
fendant on  the  joint  bond  of  the  Defendant  and  his 
brother^  and  1002^  secured  by  the  Defendant's  bond; 
and  submitted,  that  by  the  appointment  of  him  as  exe^ 
cutor  the  debt  is  released  or  extinguished,  except  against 
creditors ;  and  he  claimed  an  interest  in  the  residue  under 
the  WiU. 


The  Master  qf  the  Rolls,  upon  the  question^  whe- 
ther the  appointment  of  executor  has  the  effect  of  release 
ing  or  extinguishing  the  debt  from  the  executor  to  the 
testator's  estate,  said,  it  was  perfectly  settled  by  the  de^ 
cisions ;  and  the  point  was  given  up  by  the  Defendant 
without  argument  ( 39  )• 

Mr.  Piggatt  and  Mr.  Cooker  for  the  Plaintiffi,  the  heirs 
at  law,  insisted,  that  a  resulting  trust  for  the  heirs  at 
IfLW  as  to  the  residue  of  the  produce  of  the  real  estate 
was  clear,  upon  Ackroyd  v.  Smithson{4!0)g  and  Robinson 
V.  Taylor  ( 41 ) ;  in  which  the  whole  real  estate  was  di- 
rected to  be  sold;  distinguishing  this  case  from  MaUabar 
V.  Mallabar  {4&);  in  which  there  was  a  gift,  taking  the 
property  from  the  heir :  in  this  instance  there  being  no 
gift,  but  a  mere  implication  as  to  t&e  produce  of  the  real 

estate 


(89)  The  eflTect  at  law  is, 
that  the  Action  is  gone: 
WankfrrdY.  Wankford,  X&ilk. 
299.  But  a  trust  is  raised  in 
equity :  not  only  for  a  rest- 
doary  legatee :  Brewn  r.  Sdr 
tDfii,  Far.  240 :  bat  even  for 
the  next  of  kin,  Carey  v. 
Goodinge,  3  Bro.  C.  C.  110. 
Post,  Simnunu  v.  Outteridgep 
VoL  XIII,  262.  Under  the 
circumstances  of  Fox  v.  Fox, 
1  Atk.    463,    the  Execator 


(^ould  not  be  permitted  in 
equity  to  avail  himself  of  that 
character;  at  the  same  time 
insisting  upon' his  mortgage; 
the  only  consideration  for 
whieh  was  the.  debt. 

(40)  1  Bro^  C.  C.  503. 

(41)  2  Bro.  C.  C.  689. 
Ante,  Vol.  I,  44;  sec  the 
notes,  pages  45,  204. 

(42)  For.  78,  cited  from  a 
MS.  note,  ante.  Vol.  X,  503. 
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estate  from  ib^  noroinatioii  of  executor  ;  by  which  die  IWA 

personal  estate  would  pass ;  though  even  that  is  nega-  Bbrry 
tired  by  die  codiciL  *  «. 


Usii£X« 


Tie  Master  of  th^  Rolls. 
I  do  not  see  how  this  case  can  be  distinguished  from  ^f^^"^  ^^^ 
Bobimsom  v.  Taylor  ( 43 ).  The  testator,  after  some  spe- 
cific bequests,  gives  to  Susannah  Berry  the  income  of  the 
whole  of  his  property  during  her  life.  Then  he  means 
to  give  some  pecuniary  legacies  to  some  of  his  relations ; 
and,  to  make  a  fiind  for  those  legacies,  directs  all  his 
property,  real  and  personal,  to  be  sold ;  and  then  pro- 
(Deeds  from  the  monies  arising  therefrom  to  give  the 
legacies.  He  has  done  no  more  to  convert  this  real  estate 
into  personal  than  was  done  in  Robinson  v.  Taylor  (44). 
No  stronger,  indication  of  an  intention  to  do  what  is 
called  making  it  personal  estate  out  and  out,  that  isj 
to  all  intents  and  purposes,  appears  in  this  Will,  than  , 

in  that^  I .  apprehend  therefore,  that,  if  the  Will  had 
stopped  here,  the  heir,  paying  the  legacies,  might  have 
kept  the  estate  to  himself  unsold.  The  question  then 
is,  whether  there  is  any  subsequent  disposition  of  the 
residue  of  the  real  estate,  which  will  pass  it  as  real  estate. 
If  the  character  of  personal  estate  was  impressed  upon 
it  to  all  intents  and  purposes,  the  mere  appointment  of 
an  executor  would  be  sufficient  to  carry  that  property 
to  him,  either  for  his  own  benefit,  or  as  trustee  for  the 
aext  of  kin.  But,  if  upon  the  preceding  part  of  the 
Win  the  surplus  after  payment  of  the  legacies  is  not 
made  personal  estate,  but  is  to  be  considered  as  real 
estate,  my  opinion  is,  that  the  appointment  of  these  two 

persons 

(43)  a  Bn.  C.  C.    680.      Ante,  Vol.  I,  44«    See  WiU 
Ante,  VoL  I,  44.  Uams  v.  Coads,  Vol.  X,  500, 

(44)  2  Bro.  C.   C.    609.      and  tl^e  references. 
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\805.  persons  to  be  ^residuary  executors  wilV  not  carry  the  resi- 

■w^T^  due  of  real  estate ;    for  the   appointment  of   executom 

„,  wUl  not  have  that  effect;  and  the  epithet  "  residuary? 

U$HER.        would  avail  them  only  in  a  question  with  the  next  of  kin* 
It  is  some  evidence^  that  they  are  to  take  the  residue  be- 
neficially.    But  the  question  is,  what  residue  ?      Such 
as  goes  to  the  executor :  not  a  residue  of  real  estate ;  for, 
if  real  estate  is  given  for  life,  and  nothing  is  said  about 
the  remainder,    but  afterwards   the  testator  appoints  a 
residuary  executor^  it  could  not  be  contended,  that  the 
remainder  of  the  real  estate  would  pass  to  that  executor 
Plain  words  of  by  the  effect  of  that  phrase.     Plain  words  of  gift  or  ne- 
gift  or  neces-  cessary  implication    are    required    to   disinherit  an  heir 
sary  imphca-    j^^-  j^^^  ^    which    do   not  appear   to  me  to  exist  in  this 

lion  are  re-      .     , 
.     ,  ^      ,.     mstance. 

quired  to  dis- 
inherit an  heir  at  law, 

1803.  '• 

March  19th. 
:1804. 

Jan.  2Qth.  RAPHAEL  r.  BOEHM.  • 

Aug*  14M* 

1806.  JC^DWABD  RAPHAEL,    of  Madras,    by  his  Will 

D6e.l0/A,12/A.  gave  to  each  of  his  executors  1000. pagodas;  de- 

Executor,  di-    elaring,  that  such  legacy  should  be  in  full  for  ^e  trouble 

cc        no    to    they  migiii;  Jmy^  Jq  performing  the  duties  in  his  Will ; 
vantfl      f  ^^^  ^^^^  ^^y  should  not  have  any  claim  for  Commission^ 

keeping  money  ^^  derive  any  advantage  from  keeping  in  their  possession 
in  his  hands  Any  sums  of  money,  without  duly  accounting  for  the 
without  ac-  legal 

coanting  for  legal  interest,  and  to  accumnlate  for  the  Cesluis  que  trust, 
infants.  Decree,  directing  a  computation  of  interest  at  5  per  cent,  on 
all  sums  received  by  him,  while  in  his  hands;  "  and  that  the  Master 
"  do  in  such  computation  make  half-yearly  rests."  The  object  of  that 
direction  is  to  charge  compound  interest ;  and  the  Decree,  thongh 
perhaps  going  farther  than  usual,  was  held  under  the  circarostances 
properly  executed  by  a  cdmpptation  .of  interest  upon  each  receipt 
from  the  day  it  was  received  ;  the  balance  pf  receipts,  with  the  inte- 
rest so  calculated,  and  payments,  being  struck  at  the  end  of  the  half- 
year;  and  that  balaucc,  so  composed  of  principal  and  interest,  being 
carried  forward  as  an  item  in  the  account,  producing  interest. 
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legal  interest  thereof y  according  to  the  legal  interest  of 
the-  country y  where  they  act  The  testator  then  disposed 
of  the  residue  of  his  estate  upon  certain  trusts  for.  his 
chSdren  $  and  directed,  that  the  interest  of  the  portipnSi 
or  such  part'  as  his  executors  should  deem  sufficient, 
should  be  applied  to  the  maintenance  and  education  of 
each  child  respectively  ;  and  the  surplus  of  such  interest, 
if  any,  should  be  accumulated  for  the  benefit  of  such 
ehiU  respectively ;  and  make  part  of  his  or  her  estate ; 
and  he  directed  part  of  bis  estate  to  be  remitted  to  Eng- 
land, to  be  laid  out  in  the  fund»  there  for  the  benefit  of 
his  children. 


1B05. 
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.  The  testator  died  ixiJune  1791 ;  leaving  executors  in 
/im/ui,  and  Edward  Boehm,  his  executor  in  England. 
The  bill  was  filed  in  Michaelmas  Term  1794,  by  the  chil- 
dren of  the  testator,  against  Boehm  for  an  account.  On 
the  17th  of  D^e^md^,  1794,  Boehm  obtained  an  order 
for  leave  to  pay  into  Court  40,000/.,  part  of  the  money  in 
bis  hands  arising  from  the  testator's  estate;  which  was 
paid  in  accordingly ;  and  laid  out.  By  his  answer  he 
stated,  that  he  and  his  partners  had  in  their  hands  a  large 
sum  of  .monqy  belonging  tq  the  testator ;  and  that  about 
the  Ist  of  JWy,  1791,  there  was  tr^sferred  from  the  part- 
nership of  Boehm  and  Co.  to  the  account  of  the  Defen- 
dant, as  executor  of  the  Will,  the  sum  of  30,000/.,  part  of 
the  testator's  property;  and  the  Defendant  afterwards  at 
diffisrent  times  had  other  sums  transferred  to  his  account 
in  like  manner ;  which  he  set  forth  in  a  schedule ;  one  of 
which  sums  was  12,000/.,  received  by  him  on  the  19th 
oi  March  J  1792,'  also  from  the  partnership  ot  Boehm  and 
jCo.,  in  which  he  was  engaged  >  and  he  had  received 
some  other  sums  on  account  of  the  testator's  estate. 
He  stated,  that  he  had  paid  the  debts,  &c.  and  the 
maintenance  and  education  of  -  the  Plaintiffs,-  and  other 
sums  on  account  of  the  estate;  but  he  had  not  placed 

any 
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1806.         ahy  part  of  the  testator's  estate  in  the  public  funds.    He 

J.  ^^^^  then  stated  the  payment  he  had  made  under  the  order  of 

17.  the  Court  in  December  1794;   that  the  balance  in  his 

BoBHM.       hands  was  ready  to  be  paid,  as  the  Court  should  direct ; 

and  that  he  was  ready  to  answer  interest  for  the  testator's 

money,  which  he  had  from  time  to  time  in  his  hands,  as 

the  Court  should  direct. 

The  usual  decree  for  an  account  was  made ;  and  an 
inquiry  was  directed,  in  whose  name  any  and  what  part 
of  the  testator's  personal  estate  in  England  was  at  his 
death ;  and,  when  the  same,  or  any  and  what  part,  came 
to  the  hands  of  the  Defendant ;  and,  what  sums  of  money 
had  since  the  testator's  death  come  to  the  hands  of  the 
Defendant. 

In  answer  to  that  inquiry  the  Master's  Report  stated, 
that  at  the  death  of  the  testator  there  was  in  the  hands 
of  Boehm  and  Co.,  as  his  agents  in  England,  a  balance  of 
80,807/.  3«.  lOcf. ;  and  that  the  executors  in  India  con- 
tinued to  make  considerable  remittances  to  the  partner- 
ship; the  amount  of  which,  as  well  as  the  interest  received 
thereon,  after  deducting  commission,  was  paid  over  to  the 
Defendant,  as  executor  in  England;  and  he  had  ac- 
counted for  the  same,  as  well  as  the  said  balance. 

By  an  order,  pronounced  on  &rther  directions,  on  the 
26th  Jufyf  1798,  it  was  ordered,  that  the  Master  should 
compute  interest  after  the  rate  of  5L  per  cent  per  anmnm 
on  all  sums  of  money,  part  of  the  testator's  estate,  re- 
ceited  by  or  come  to  the  hands  of  the  Defendant,  from 
the  time  he  received  the  same  respectively  during  the 
time  the  same  continued  in  his  hands ;  except  the  legacies 
to  the  ekecutors,  and  what  was  expended  for  mainte- 
nance ;  ^'  and  that  tiie  Master  do  in  such  computation 
make  half-yearly  rests." 

Under 
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Under  that  order  ike  Plaintifl^  carried  in  a  charge  pf 
intereat  on  all  sums  of  money,  which  came  to  the  hands 
of  the  Defendant,  from  the  time  he  received  them  re- 
tpectively  during  the  time  they  continued  in  his  hands, 
making  half-yefurly  rests ;  which  charge  was  allowed ;  and 
the  Master  by  his  Report  stated,  that  he  had  computed 
such  interest;  and  in  a  schedule  had  set  forth  an  ac- 
count of  all  such  sums  of  money,  so  received  by  the 
Defendant,  specifying  the  times  such  money  remained  in 
his  hands,  and  a  calculation  of  interest  thereon;  and 
that  he  had  also  in  such  computation  made  half-yearly 
rests ;  and  that  the  interest  on  such  several  f ums,  from 
time  to  time  remaining  in  the  hands  of  the  Defendant, 
calculated  down  to  the  date  of  the  Report,  amounted  to 
10,996/.  17^.  lid. 


1805. 
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To  this  Report  exceptions  were  taken  by  the  Defend- 
ant, on  the  following  grounds :  1st,  that  the  Master  had 
not  calculated  iciterest,  .and  made  half-yearly  rests,  as 
directed  by  the  Order ;  but  had  from  time  to  time  made 
frequent  rests  in  the  course  of  each  half-year ;  and  had 
made  half-yearly  rest^  for  tJie  purpose  merely  of  char^^g 
the  Defendant  with  compound  interest ;  and  had  carried 
on  the  account  for  a  considerable  time  after  the  Defend- 
ant had  paid  all  the  principal  monies,  received  by  him,  for 
thf  mere  purpose  of  charging  him  with  interest  upon 
iplisreat;  and  by  those  means  had  made  the  faiterest 
amount  to  a  much  larger  sum  than  he  ou^  to  hav* 
done ;  and  much  more  than  it  would  have  amounted  to^ 
if  he  had  calculated  such  interest  according  to  the  direo* 
tiom  of  the  Order»  and  the  course  and  practice  of  the 
iniumilar  cases. 


gUy^  That  the  Master  had  made  a  t^al  at  every  re^ 
eeipt  and  payment  by  the  Defendsnl;.  and  by  i^o  doing 
liad  made  fcequent  rests  in  the  course  of  each  half-year : 

instead 
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instead  of  which  he  ought  at  the  end  of  each  half  year 
to  have  taken  the  amount  of  all  the  Defendant's  receipts 
and  payment  respectively  in  the  course  of  such  half-year^ 
and  to  have  struck  the  balance  thereof;  and  that  balance^ 
accordingly  as  it  was  in  favour  of^  or  against,  the  De- 
fendant)  should  have  been  deducted  from,  or  added  to-^ 
the  balance  of  the  former  half-year. 


Sdly,  That  the  Master  had  at  the  end  of  each  half- 
year  carried  forward  what  he  had  calculated  to  be  due 
from  the  Defendant  for  interest ;  and  added  the  same  to 
what  was  stated  to  be  due  for  principal ;  and  had  from 
the  time  calculated  interest  upon  the  whole  sum,  in* 
eluding  both  principal  and  interest;  .whereas  he  ought 
not  to  have  added  interest  to  principal,  or  to  have  ci^ 
culated  any  interest  upon  interest ;  but  ought  at  each 
half-yearly  rest  to  have  calculated  interest  on  the  balance 
of  principal,  due  from  the  Defendant ;  and  to  have  stated 
the  same  as  a  separate  charge ;  and  not  to  have  added 
the  same  to  the  balance  of  principaL 

By  an  Order,  made  upon  hearing  the  Exceptions  4:>il 
the  14th  of  August,  1804,  Mr.  Cox,  who  had  succeeded 
'Mx.'  Holford,  was  directed  to  review  Mr.  Holfard'Q  Re- 
port as  to  the  calculation  of  interest,  and  to  state  tbe 
practice  of  all  the  Master's  Offices.  Mr.  Cox  by  his 
Report  stated,  that  he  conceived,  the  meaning  of  a  di- 
rection to  take  an  account  in  any  particular  manner  -(  as, 
for  example,  by  computing  interest  on  sums  received 
iMid  paid  at  toy  given  rate,  either  from  the  actual  time 
of  every  sudi  receipt  and  payment,  or  from  the  end  of 
any  given  time  after  such  receipt  or  payment,  or  in  any 
other  particular  manner ),  and  to  make  yearly  or  halfr 
rests  in  the  taking  of  such  account,  is,  that  the  ac- 
counts should  be  taken  in  the  manner  prescribed  up  to 
the  end  of  each  year  or  half-year ;  and,  that  a  balance 

should 
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diould  be  struck  at  the  end  of  every  such  year  or  half 
year,  accorduig  to  such  mode  of  taking  the  account; 
and,    that  such  balance  should  be  considered  as  the 
balance  of  an  account  then  settled;  and  should  be  car- 
ried down  as  the  first  item  on  the  proper  side  of  the  next 
year's  or  half  year*s  account ;  in  the  same  manner  as  if 
the  accounting  parties  had  actually  met,  and  settled  the 
accounts  at  the  end  of  every  such  year  or  half  year  in 
dbe  manner  prescribed  by  such  direction^  and  carried  the 
btknoe  to  a  new  acoMMt:  the  consequence  of  which  will 
be,  that^  whenever  any  calculation  of  interest  is  directed 
to  be  made  upon  the  sums  so  received  and  paid,  the 
balancef  struck  at  the  end  of  every  year  or  half  year  will 
inclndetAe  balance  of  interest  as  well  as  of  principal ; 
and  in*  computing  interest  on  such  balance,  as  an  item  in 
the  account  of  the  succeeding  year  or  half  year,   such 
computation  will  include  a  computation  of  interest  on  in- 
tefe«t ;  and  therefore  in  the  present  case  the  late  Master 
pursued  the  directions  of  the  order  by  taking  the  account 
ki  the  manner  stated  by  his  Report,  and  would  not  have, 
complied  with  every  part  of  such  directions,  if  he  had 
taken  the  account  in  any  other  manner;  and,  if  he  had 
taken  the  account  in  the  manner  insisted  on  by  the  excep- 
tions, viz.  not  computing  any  interest  on  the  sums  re- 
eenred  and  paid  by  the  Defendant  from  the  time  he 
xeeeived   or    paid    the    same    to    the  end  of  the  half 
year,  in  which  the  said  receipts  and  payments  were  had 
and    made,   but    at  the  end  of  each  half  year  striking. 
the  balance  of    the  monies  received  and   paid  by  the 
Defendant   in   course  of  such   half  year  without    any 
calnilafion   of  interest   thereon,  and  adding  or  deduct- 
ing   such   balance    to    or    firom   the    balances    of  the 
ficNrmer   half  year,  calculated  in  the  same  manner,   and 
c«lntkiting     interest     paly   on    such    several    balances 
from    the    times,  .when    the    sanie     respectively    were 
Struck,    and    making    such    interest    account    a    sepa- 
Vol.  XL  G  rate 
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rate  account^  without  adding  the  same,  or  any  part 
thereof,  at  any  period  to  the  account  of  the  monies  re- 
ceived and  paid,  the  Master  would  have  deviated  from 
the  express  directions  of  the  decree ;  which  directed 
the  computation  of  interest  to  be  made  from  the  times, 
when  the  several  sums  of  money  were  received  by  the 
said  Defendant;  which,  it  is  evident,  might,  in  many 
instances,  be  nearly  six  months  before  the  balance  was 
struck ;  upon  which,  and  from  which  time  only^  as  the 
Defendant  contends,  the  computation  of  interest  should 
commence ;  and  in  that  case  the  making  of  rests  would 
have  ho  other  effect  than  that  of  charging  the  Defendant 
with  a  smaller  account  of  interest  than  he  would  have 
been  charged  with,  if  the  computatioi^  had  been  made 
of  simple  interest  only  on  the  sums  received  and  paid 
by  the  Defendant  from  the  beginning  to  the  end  of  the 
account. 


The  Master  farther  stated,  that  he  endeavoured,,  but 
had  not  been  able,  to  ascertain,  that  there  was  any  ge« 
neral  practice  in  the  Master's  office,  applicable  to  the 
particular  directions  of  this  Decree  :•  but  the  general 
understanding  of  the  Masters  with  regard  to  a  Decree, 
directing  rests  to  be  made  in  taking  an  account,  was, 
that  such  rests  were  to-be  made  with  a  view  of  com- 
puting compound  interest,  and  of  charging  the  ac- 
counting parties  in  a  stricter  manner,  than  that,  in 
which  they  would  be  charged,  if  no  direction  were 
given  for  rests. 


The  Report  concluded  by  stating,  that  for  these 
sons  the  Master  had  forborne  to  make  atiy  calculation  of 
interest  in  any  other  manner  than  that,  in  which  the  late 
Master  had  calcqlated  interest.  On  that  ground  an 
exception  was  taken  by  the  Defendant.  " 
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'  The  EbieeptionB  to  the  first  Report  were  argued  by  the 
Solicitor  General  (4<5)  and  Mr.  Steele,  in  support  of  the 
Ezcepdans;  and  by  Mr.  Richards  and  Mr.  Thomson^  for 
the  Report;  the  Exception  to  the  Report  of  Mr.  Cox  was 
mppoTted  by  the  Attorney  Genercd  (  46  )  and  Mr.  Hart ; 
and  opposed  by  Mr.  Richards  and  Mr.  Thomson. 
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In  support  of  the  exceptions  it  was  contended^    that 
the  account  was  taken  in  a  mode  inconsistent  with  the 
justice  of  the  case  and  the  practice  of  the  Court.    It  can- 
■ol  be  denied,  that,   if  a  trustee  has  made  compound 
interest^   ornnore,  he  must  account  accordingly.      But' 
in  this  instance  the  Court  has  no  ground  for  that  infer- 
enee:  nor  is  such  a  case  made  by  the  bill.    ThisWiH^ 
eoofined  express^  to  the  legal  rate  of  interest,  does  not 
justify  such   a  direction  as  the  Decree  contains.    The 
practice    of  the  Court  does   not    allow  compoimd   in« 
tevest  in  ordinary  cases :  Waring  v.  CunlifffB  ( 47 ).    In* 
Nightingale  v.  Lawson  ( 48 )    compound   interest   was 
allowed   upon  the  particular  circumstances:   but  Lord' 
Tkmrlaw  would  not  give  it  at  the  rate  of  5/.  per  cent.  ? 
as  it  is  impossible  to  lay  out  the  money  upon  the  day 
it  waa  received.    The  latter  words  t>f  this  direction  con- 
trol ihe  former.    A  direction,  that  rests  shall  be  made  at 
the  end  of  the  year,  does  not  mean,  that  interest  is  to 
bt  turned  into  principal ;  and  the  future  calculation  b 
to  be  taken  upon  the  sum,  composed  of  both  principal 
and  interest.      The  Master  is   directed   to  make  half- 
yearly  rests:  but  he  has  gone  much  farther  than  that 
direction  warrants ;   making  a  rest  at  every  receipt  and 
payment;    The  Order  ako  is  confined  to  interest  upon 
die  miiia  received;  and  does  not  give  interest  upon  iu'^ 
Icrest..    It  cannot  be  supposed,  that  die  Court  intended 

interest 

(46)  Sir  Thomas  Manners  (47)  Ante,  Vol.  I,  99,  see 

SmtUnu  the  note. 

^  fM)  Th#  HoDoorabk  Spen^  (48)  1  Bra.  C.  Ci  440. 
set  PereivaL 
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interest  :ta  be  calculated  opon  every  sum  received  by  ibe 
Defendant,  witlu^ut  any  rednctioa  as  ta  payments ;  but 
the  Oi^der  has  no  direction  of  that  sort.  The  object  of 
iptroduc|nj(  the , word  **  rests"  in  such  an  Order  is  to. 
enable  the  Master  to  make  an  allowance  by  some  process^ 
to  the  accounting  party  for  his  payments.  Upon  yearly, 
rests  the  Master  calculated  interest  upon  the  last  year, 
balance  for  the  whole  year ;  but  then,,  being  directed  to 
makie  a  rest,  he  ascertuns  all  receipts  and  payments, 
strikes  the  balance ;  and  adds  to^  or  takes  fr«m,  the  last 
year's  balfudce  f  and  that  is  the:  bdance,  upon  whieb 
mterest  b  to  be  calculated  for  the  next  year.  The 
Master  has  applied  this  direction  as  to  half-yearly  restaf 
for  the  sole  purpose  of  adding  to  the  principal,  and 
charging  compound  interest.  There  have  been  many 
cases,  much  stronger  for  compound  interest  Newion  v.. 
fiennet- {ifd),  Perkins  y.  Ba^ani  50),  Treves  v.Tawtu^ 
hmd{  fil  ),  Forbes  v.  Ross  (  5&  ),  Liitlebaks  y.  Gas^ 
coigne  (53).  .  In  no  one  of  .those  very  strong  cases,  and. 
others,  that  have  followed  (54),  was  the  idea  of  charg- 
ing compound  interest  entertained.  In  Waring  v.  Csff^ 
Uffe  {56)  Lord  27ittr/oir  was  much  inclined  to  do  it,  i£. 
he  could.  The  direction  for  rests  therefore  cannot  be 
intended  .for  that  purpose.  If  the  object  was  to  give 
yiterest  upon  interest,  it  would  have  been  confined  to 
yearly  rents ;  .  otherwise  it  comes  very  near  usury ;  to 
which'  objection  a  contract  of  that  nature  would  certainly 
be  Uable. 


*  < 


For  the  Report.  ; 

J   The  obvious  meaning  of  this  Decree  is,  that  at  ther 
end  of  the  half  year  the  interest  should  be  turned  into 

'..principal 


(49)  1  Bro.  C.  C.  359. 
(6p)  1  Bro.  C.  a  376. 
(61)*ljBro.  C.  X7.  384. 
(6*2>.2Bfo.  CO.  430,. 

(63)  3  Bro.  C.  C.  73. 

(64)  Ante,yoNfi^  v.  Combs 


Piety  V.  Stace,  Vol.  IV,  101 , 
^0.  Pocock  r.  ReddingUm, 
V,  704. 

.  (66)  Ante,  Vol.  I,  09,  see 
the  note.  .  i 
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principd  bom  that  time.  As  to  the  objection  of  usury 
Biterest  accrues  due  de  die  in  diem.  There  is  nothing  il- 
kgd  m  aaaking  interest  carry  interest.  It  tnHy  be  made> 
payable,  not  only  half  yearly,  but  monthly ;' and  in  diat 
way  the  prrndpal  nuiy,  at  the  end  of  the  year  have  pre-. 
duced  legally  more  than  5  per  cent.  The  executor  mayi 
make  eeni.  per  cent. ;  and  it  Is  impossible  to  follow  tt« 
BiDutely :  but  the  Court  'does  the  best  it  cai^  by  fixing'' 
vests  at  certain  times  for  the  purpose  of  giving  interest 
upon  interesC  Annual  rests  are  more  usual :  but  hal& 
yearly  rests  may  be  proper  in  a  f>articular  case ;  by  whkh 
mode  the  Court  gets  as  near  the  justice  of.  the  case,' 
as  Aef  can ;  where  an  inquiry  into  the  particular  ad«^ 
fantage  made  .would  be  fruitless.  The  answer  to  die 
objection,  that  the  computation  ought  not  to  begin  till 
die  end  of  the  half  year,  is,  that^  the  Defendant  was 
bound  to  turn  the  interest  into*  principal,  as  soon  as  he 
could*  This  Will  contains  the  most  positive  direction, 
Aait  tbe  executors  shall  have  no  more  than  their  legacies  $ 
for  the  Court  will  not  attend  to  the  subsequent  words, 
that  are  supposed  to  give  an  option.  The  Order  is  made 
according  to  the  justice  of  the  case.  The  particular 
BBtuie  of  diis  case  takes  it  out  of  the  reach  of  the  axt^ 
diorities  and  the  general  tine  of  practice.  Consider  the 
effect  of  tins  mode  of  accounting,  to  the  Defendant'^ 
gain  and .  die  Plaintiff's  loss,  upon  two  articles  :  his' 
recript,  as  executor,  upon  the  ISth  of  March,  1792,  of 
12,000/.  from  the  partnership,  in  which  he  was  engaged  7 
where  it  was  producing  interest ;  upon  which  he  contends* 
he  is  not  to  be  chained  with  interest  till  July,  the  com- 
meBcement  of  the  following  half  year :  2dly,  his  payment 
of  40,000/L  into  the  Bank,  upon  the  I7ih  o{  December^ 
1794*,  immediately  preceding  the  end  of  the  half 
year ;  upon  which  in  the  same  manner  he  insists 
ipfeaneBt  is  to  cease  from  the  preceding  July,  This 
^trustee  foe  these  infants* cannot  how  object,  Uiat  tho: 
biil  docs  not  make  the  case. 

Reply 
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Reply. 
It  is  impossible  upon  the  common  practice  of  merchants, 
that  the  interest  could,  be  made  to  accumidate  in  this, 
manner.  Two  bonds  appear,  executed  by  one  of  these 
Plaintiffsi  for  money  advanced  to  them  by  (his  Defendant 
at  4  per  cent.  only..  If  it  is  supposed,  the  money  was* 
employed  in  discounting,  for  this  purpose  it  must  be  sup^ 
posed,  that  each  .bill  was  paid  at  the  day,  and  at  the 
moment  of  each  payment  another  bill  was  ready  to  be 
discounted;  which  is  impossible.  If  employed  in  trader 
it  was  liable  to  losses;  and  that  in  taking  the  account 
ought  to  be  in  view.  Your  Lordship  will  not  direct  the 
account  upon  the  principle  of  his  having  received  what 
it  is  absolutely  impossible, he  could  receive. 


1804. 
Jan.  28eA. 


The  Lard  Chancellor,  after  the  argument  upon  tliei 
Exceptions  to  the  first  Report,  made  the  followuig  ob-f 
servations: 

The  question  upon  the  Exceptionatfo  the  Report  under 
this  decree  is,  whether  the  Master  In  the  manner,  in  which 
he  has  calculated  interest,'  and  has  acted  as  to  that  direc-^ 
tion,  has  executed  the  decree  according  to  the  prinqiples 
of  the  Court.  This  decree  is  represented  as  pecuUar  in 
both  directing  interest  to  be  computed  upon  the  sums,  as 
they  are  from  day  to  day  and  time  to  time  received,  and 
also  in  directing  half-yearly  rests,  and  farther  in  not 
directing  any  thing  as  to .  sums  paid.  In  the  ordinary 
case  of  a  mortgagee  in  possession  ( 56 )  there  is .  a 
debt,  de  die  in  diem  carrying  interest ;  and  it  is  very  easy 

to 


(66)  A  direction  for  rests     v.  May^    post.  Vol.    XIX^ 
agtinst  a  mortgagee  in  pos-      383*.  CWp.  238. 
session  not  of  course :  Davis 
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to  make  the  proper  rests ;  for  every  receipt  forms  a 
rest,  in  discharge,  first  of  the  interest,  then  of  the  prin- 
cipal. Bnt  an  executor  or  trustee^  having  nothing  due 
to  him,  but  being  to  deal  vnth  the  property  of  another, 
as  he  would  be  expected  to  deal  with  it  in  a  fair  course 
of  administration,  the  Court  must  charge  him  from  time 
to  time  with  interest,  making  him  allowances :  or,  if  .that 
tt  thought,  too  atrong  against  an  executor,  adopts  a  middle 
line,  affixing  in  general  cases  a  chance  of  doing  justice. 
The  Court  has  been  in  the  habit  of  charging  interest  by 
directing  annual  or  half-yearly  rests;  pointing  out,  how 
diat  interest  is  to  be  charged.  What  Master  Holford 
has  done,  which  is  stated  to  be  the  practice  of  his  office 
18  this.  He  has  computed  interest  from  every  day,  in 
which  every  sum  was  received  by  the  executor.  That 
operation  alone,  it  is  obvious,  charged  him  with  simple  in- 
terest at  the  rate  of  5L  per  cent,  upon  all  his  transactions, 
and  without  any  allowance  for  his  payments.  But  also 
rests  are  made  at  the  end  of  each  half  year,  by  stating 
the  whole  amount  of  the  interest  accruing  in  that  half 
year,  and  adding  that  to  the  principal  of  the  next  half 
year.  The  Defendant  is  therefore  first  charged  with 
simple  interest  upon  every  receipt,  and  with  compound 
interest  firom  half  year  to  half  year,  through  the  whole 
course  of  the  {nroceeding. 


1805. 


RAPUASb 

V. 

BOEHM. 


Upon  the  question,  whether  that  is  right,  which  is 
introduced  by  the  exceptions,  I  am  not  satisfied  by  all 
the  inquiry  I  can  make  and  the  attention. I  have  applied 
to  it.  The  practice  is  very  dilTerently  understood.  It 
is  absolutely  necessary  therefore  once  for  all  to  decide 
it,  with  all  the  information,  that  can  be  procured ;  tliat 
the  language  of  the  Court  may  be  uniformly  understood. 
It  is  represented  to  be  the  understanding  in  some  of  the 
offices,    that,    where    annual    or    half-yearly  rests    arc 

dircctrd, 
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directed)  the  result  of  the  inteireBt  for  the  current  half 
year  or  the  whole  year  is  carried,  not  into  the  principglf 
but  into  a  separate  column :  so  as  to  have  a  column  of 
interest ;  and  when  you  get  to  the  end,  you  add  that 
column  up  to  the  whole  of  the  principal ;  and  then  the 
Aggf  eg&te  suin  constitutes  the  demand  against  the  execu'^ 
tor.  The  mode,  adopted  by  MrmHolford,  would  not  be 
unjust,  if  the  principle  of  the  Court  would  allow  it;  for 
under  such  a  direction  for  accumulation,  though  the 
Court  ought  to  act  with  great  indulgence  upon  an  in- 
quiry, whether  the  executor  had  in  a  fair  and  band  fide 
management  made  the  most  of  the  fund,  and  ought  tOibe 
charged,  as  having  made  interest  of  principal,  as  soon  as 
received,  yet  taking  no.  step  for  years,  and  keeping  the 
whole  in  his  hands,  he  acts  against  his  duty.  Upon  the 
nature  of  his  duty  compound  interest  ought  to  be 
given,  as  much  as  upon  contract,  or  the  usage  of 
dealing. 


There  is  another  way  of  putting  it ;  which  was  fol- 
lowed in  Hall  v.  Hallet ;  and  appears  to  be  the  practice 
in  Mrk  Hetfs  office ;  which  does  this  monstrous  injus- 
tice. If,  as  in  this  case,  the  testator  leaves  30,000/. 
to  an  infant  of  six  months  old ;  and  after  maintenance 
and  education  the  executor  is  directed  ■  from  time  to 
time  to  convert  the  interest  into  principal,  and  inde- 
pendent of  that,  there  are  other  funds,  quite  sufficient 
for  maintenance,  the  dividends  of  the  30,000/.,  being 
paid  into  Court  every  half  year,  the  dividends  would 
form  additional  principal :  in  the  course  of  twenty  years 
a  great  deal  more  than  double  the  legacy.  But,  if  the 
executor  is  at  liberty  to  say,  he  will  keep  it  in  his  own 
hands  during  the  whole  minority,  and  at  the  end  of  it 
all  the  Court  can  do  is  to  order  the  account  to  be  taken 
with  annual  rests,  the  consequence  take  it  at  5  per 
ccni.f  is,  that  the  executor  would  at  the  end  of  the  first 

year 
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year  haife  81,5001.      If  that  sum  of   1500/.,.  the  first 
]^ear*8  in^rest,  is  to  be  carried  into  a'  separate  eoltmin, : 
and  not  added  to  the  principal,  and  is  not  to  carry  .in-) 
terest^  that  sum,,  the  first  year's  interest^  would  lie  in.; 
the  hands  of  the  executor  twenty  years,  yielding  no  firuit.- 
to  the  infant.    The  next  year  he  wiQ  have  3000/.  in  his . 
hands  nineteen  years  without  interest ;  and  so  on ;  and»  if 
it  is  considered,  what  the  executor  may  make  of  the  inte^ 
rest,  thus  long  in  his  hands  as  a  dead  capital,  the  pro- 
vision for  him'  is  as  much  as  that  of  the  infant.    It  is  said, 
in  this  instance*,  if  this  money  had  been  brought  into 
Court,  and  laid  out  from  time  to  time  in  the  funds,  it. 
would  not  have  been  more  beneficial.    But  that  ia  alL 
accident*    It  might  be  much  more  beneficiaL  /  > 
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The  question  therefore  is  extremely  considerable;  and. 
with  so  much  doubt  upon  the  meaning  of  a  decree  of  this. 
acNTt,  to  settle  the  practice  once  for  all,  my  intention  is  ta- 
request  the  Masters  to  certify  to  me  the  practice  of  their 
lespective  offices  in  executing  decrees,  which  direct  ac* 
counts  to  be  taken  in  this  manner.  If  the  practice  varies,. 
it  ought  to  be  settled.  At  the  same  time  I  sunpect,  it 
will  be  found,  there  is  rather  more  direction  about  interest 
in  this  dearee  than  has  been  usual.  I  doubt,  whether- 
there  ever  was  a  decree,  that  both  ordered  interest  upon 
every  sum,  as  it  was  received,  and  also  annual  or  half* 
yearly  rests. 


1804. 


The  feference,  dbected  accordingly  to  Mr.  Cox,  pro*      Aug.  14i4. 
duced  the  second  Report.  ..      .  i 

The  Lard  Chancibllor,  after  the  {argument  upon  the 
lExceptioa  to  that  Report,  pronounced  the  following^ 
judgment. 


The 
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The  real  difficulty  is  how  to  construe  the  werds  bf 
this  decree.  Upon  the  justice  of  this  case,  what 
ought  to  be  the  demand^  I  have  very  frequently  and 
anxiously  thought;  and,  adverting  to  all  the  cases,  in 
which  the  Court  has  frequently  considered  it  to  be 
consistent  with  every  view  of  moral  justice,  that  indi- 
viduals in  accountable  situations  should  pay  compound 
interest,  though  it  has  not  been  the  habit  of  the  Court 
to  give  it,  I  have  not  the  least  difficulty  in  saying, 
diat,  if  I  had  to  make  the  decree  upon  this  evidence, 
I  should  have  charged  the  Defendant  Vith  compound 
interest.  He  was  made  one  of  the  executors,  with 
a  legacy  for  his  trouble.  The  WiQ  states  in  the  most 
express  manner,  that  the  executors  are  to  make  no 
advantage  whatsoever  by  keeping  money  in  their  hands ; 
and  expressly  as  to  any  such  money  directs  legal 
interest:  that- is,  51. per  cent.;  expressly  putting  4/.  per 
cent,  out  of  the  question:  but,  farther,  imposuig  upon 
them  the  necessity  of  parting  with  the  money  in  their 
hands,. or  of  paying  5L  per  cent.  As  to  the  particu- 
lar fund,  which  is  the  subject  of  this  suit,  the  testator 
expressly  directs  accumulation  during  the  infancy  of 
his  children*  This  is  not.  therefore  a  case  of  contract, 
in  which  you  can  reason  upon  it,  as  impolitic  to  encou- 
rage usury.  It  is  only,  that  the  testator  places  money 
in  the  hands  of  these  persons,  with  an  express  prohi- 
bition to  keep  it  in  their  own  hands ;  and  a  direction 
expressly  to  place  it  out  in  some  such  way,  that  they 
can  accumulate  interest.  Therefore  by  necessary  con- 
sequence they  keep  it  against  the  express  direction 
of  theWUL 


It  was  argued  formerly,  that,  if  the  directions  of  the 
testator  had  been  observed,  as  far  as  it  was  practicable, 
this  executor  would  thiis  have  been  charged  to  a  degree 
beyond  that,  in  which  he  could  have  mude  use  of  the 
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money  for  the  Cestms  que  trust.    That  is  strictly  true. 
It  was  added,  that  the  Defendant  would  be  contented  to 
be  understood  as  having  laid  out  the  money  in  the  S  per 
cents. 9  as  it  could  have  been  laid  out ;  and,  that  the  divi- 
dends should  be  considered  as  having  been  laid  out  from 
time  to  time ;  and  therefore  the  Plaintiffs  might  take  sa- 
tisfiiction  in  the  mode  the  Court  would  have  directed.    As 
to  the  first  of  these  considerations,  if  an  executori  with 
an  express  trust  to  accumulate,  comes  with  this  sort  of 
case;  desiring  the  Court  not  to*weigh  it  in  golden  scales; 
bat  to  measure  by  his  general  conduct,  an  honest  endea- 
vour to  execute  the  trust,  this  Court  would  not  deal  out 
a  hard  measure  to  him.    But  take  it  als  a  legacy  to  an 
executor^  as  trustee  for  an  infant,  a  week  old ;  who  says, 
he  has  done  nothing  during  the  whole  in£uicy ;  that  he 
has  kept  the  money,  without  shewing  an  endeavour  to  lay 
it  out,  or^  that  he  had  not  the  means :  must  the  Court 
hold,  that  he  is  not  to  be  charged  in  any  degree,  or  take 
the  strongest  rule  they  can  take  ?    If  not  the  former,  the 
rale  must  be  the  latter;  for  there  is  no  other.    Where 
there  is  an  express  trust  to  make  improvement  of  the 
money,  if  he  will  not  honestly  endeavour  to  improve  it, 
there  b  nothing  wrong  in  considering  him,  as  tlie  prind* 
pal,  to  have  lent  the  money  to  himself  upon  the  same 
terms,  upon  which  he  could  have  lent  it  to  others,  and  as 
often  as  heougot  to  have  lent  it^  if  it  be  principal;  and 
as  often  as  he  ought  to  have  received  it,  and  lent  it  to 
others,  if  the  demand  be  interest,  and  interest.. upon 
interest*    If  the  demand  goes  farther  than  that,  my  opi* 
nion  is,  that  it  is  not  a  wrong  principle  to  go  as  far;  and 
that  this  is  a  species  of  case,  in  which  the  Court  would 
shamefully  desert  its  duty  to  infants  by  adopting  a  rule, 
that  an  executor  might  keep  money  in  his  hands,  without 
being  answerable  as  if  he  had  accumulated ;  and,  if  the 
Court  cannot  find  out   firom    the  actual  circumstances 
proved,  that  he  has  attempted  accumulation,  and  the 

charge 


1805. 


Raphael 

V. 
BOBHM. 


108  OASES  IN  CHANCERY. 

1806.  charge  falls  mote  heavily,  upon  him  on  that  account^  the 
fault  is  not  his  own  in  not  shewing,  what  endeavours  to 
improve  it  he  had  made* 


B^APUAEt 

V.- 


Executor,  It  is  said,  the  Defendant  ought  to  be  permitted  to  re^ 

bound  to  accu-  Jeem  himself  from  this,  by  being  considered  in  the  same 
ma  a  ,  canoo  JJ^|;^^^J|J,^  ^^  jf  ^^  property  had  been  laid  out  in  the  funds 
themonevhad  ^^^  accumulated.  The  Court  never  will  permit  that 
been  laid  out  ^  ^^^  conclusion  of  the  executor*s  accounts.  .  The  oon-^ 
in  the  funds,  sideration  is  very  different,  where  at  the  beginning  of  the 
if  it  was  not  so  infancy  he  lays  it  out  in  safety  and  a  course  of  accunuda* 
laid  out;  or,  ijon;  where  in  one  event  it  may  be  increased  vasdy 
bemg  so,  he    ^^eypnd  what  it  may  prove  in  a  different  event      The. 

^     ^^  ^   Court  will  not  permit  him  to  look  back ;  and  calculates « 
an  advance. 

whether  it  is  better  for  him  to  abide  by  that  situation^  in 

which  he  ought  to  have  placed  himself  at  the  commence* 

ment  of  the .  trust.    The  contrary  principle  may  be  jus« 

tified  by  analogy;   for,  suppose,  he  had  laid  out  the 

property  in  the  funds,  and  sold  out  the  stock  at  a  great 

advance :  if  at  the  conclusion  of  the  trust  the  price  is. 

less  than  he  sold  at,  he  could  not  have  offered  back  the. 

stoek;  but  sh^ll  answer  for  the  money  $  if  that  is  for  the. 

interest  of  the  Cestui  que  trusP. 

:  Upon  these  groimds  there  is  no  doubt,  that,  if,  as  was 
contended  formerly  by  Mr.  Steele y  and  \»  now  contended' 
by  the  Attorney  General,  instead  of  a  computation  by  the* 
Master  of  interest  upon  interest  half-yearly,  or,  as  is 
more  usual,  yearly,  ( upon  which  however  my  judgment  is^ 
bound  by  the  decree),  the  proper  way  is  to  carry  out  the- 
interest  into  a  separate  column  half-yearly,  and  then'  to 
cast  up  the  whole;  and  that  the  Court  can  do  no  more,  a 
different  rule  would  be  more  for  the  advantage  of  these 
in£Emts ;,  and>  if  the  decree  directed  simply,  that  interest 
should  be  calculated  on  each  side,  as  the  receipts  and 
piiyments  from  time  to  time,  varied  the  state  of  the  ao^ 

county 
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^oenty  .diat  would  be  more  favourable  to  the  infants  ;>  for 
the  interest,  «o  carried,  out  into  a  separate  column,  bears 
no  interest ;  as  it  may,  if  included  in  the  general  column. 
But  the  eflbct  would  be  enormous  injustice.  Consider, 
mhMt  a  beneficial  doctrine  for  the  executor  this  is ;  and  of 
course  cmfiiyourable  to  the  cestui  que  trust.  Take  this 
fund  as  SOfXXH.  in  the  Defendant's  hands:  the  infimt 
ee^m  que  trust  a  week  old.  At  the  end  of  the  first  year 
the  interest  of  that  sum  at  5  per  cefi/.  would  be  15001. 
if  that  sum  is  carried  out  into  a  separate  coliunn,  it  does 
not  carry  interest  for  die  subsequent  twenty  years:  or; 
if  it  does  carry  interest  at  5  per  cent^f  unless  I  give 
compound  interest,  in  any  way  of  putting  it  the  legacy 
is  nearly  as  beneficial  to  the  executor  as  to  the  infant. 
They  cannot  be  permitted. 


1805. 


Raphasi. 

V. 
BOBHBi. 


'  Take  it  another  way.  Suppose,  the  executor  is  sha 
guardian ;  and  no  one  will  'file  a  bill  against  him  as  next 
friend  of  the  infant  f  see  the  consequence.  When  that 
sum  of  1500/.  is  carried  out  into  a  separate  column,  if 
a  bin  was  filed,  the  next  day  that  sum  would  be  brought 
into  Court ;  and  from  that  moment,  being  principal, 
though  juroduced  by  interest,  would  have  carried  interest 
during  the  whole  remaining  period  of  twenty  yean.  The 
principle,  imposing  upon  the  executor  the  duty  of  doing 
what  the  Court  would  ^all  upon  him  to  do,  is  not  pressed 
too  &r ;  particularly,  if  the  executor  is  expressly  directed 
to  act  as  the  Court  would  act.  Therefore  it  is  impossiblef 
to  agree  to  Mr.  Steeled  argument.  The  Attorney  Gene^ 
¥ai  goes  farther;  contending,  that  the  direction  to  make 
annual  rests  does  not  authorize  the  Master  to  compute 
interest  upon  the  column  of  receipts;  but  is  inserted, 
in  order  that  the  Court  may  be  able,  having  regard  to  me 
magnitude  of  these  sums,  to  reason  upon  the  practica-^ 
bffity  of  the  executor's  making  interest  of  that  interest: 
or  on  the  othef  hand  to  say,  they  may  fairly  be.  con- 
sidered 
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9idered  such  sumB,  and  of  such  a  nature,  that  he  could 
not  be  called  upon  to  make  principal  of  them. 

With  regard  to  the  practice,  I  was  amazed  to  find^ 
how  little  the  meaning  of  this  direction  to  make  rests 
was  understood.  I  was  surprised  to  hear  it  asserted, 
^at  rests  are  never  made  to  reduce  an  account,  but 
only  to  increase  an  account ;  for  in  the  case  of  receivers 
aiid  all  persons  accountable  I  have  known  those  words 
inserted.  In  general  cases  I  believe  rests  are  made,  in 
order  to  see,  whether  interest  is  to  be  charged  or  not. 
In  this  instance  the  Court  b  bound  to  permit  a  computa- 
tion of  interest  to  be  made  upon  the  sums  from  the 
times  they  were  received;  making  rests  from  the  timesr 
they  were  received  /'in  that  computation:"  the  more 
bound,  as  the  decree  directs  the  account  of  the  personal 
^tate  to  be  taken ;  and  in  that  account  expressly,  at  what 
times  the  sums  were  received.  But,  if  the  meaning  is, 
as  the  AUomey  General  contends,  and  the  Master  ought 
not  to  have  added  interest  upon  the  balances  of  interest 
without  the  Court's  direction,  I  should  have  thought, 
the  Defendant  ought  to  have  been  so  charged;  and  the 
proper  mpde  of  taking  the  account  is  the  mode,  in  which 
it  has  been  taken ;  and  that  reduces  it  to  a  mere. point  of 
form.  As  to  the  bonds  (57)  now  produced,  that  is  a 
consideration  proper,  to  be  disposed  of  out  of  Court:  but^ 
where  tiiere  is  a  general  fund,  belonging,  not  to  one,  but 
to  a  body  of  Plaintiffs,  and  the  direction  must  apply  to 
the  whole,  without  reference  to  the  transactions  with 
some  of  them,  the  Court  must  adopt  a  rule,  applicable 
to  all ;  aijid  the  other  is  a  separate  transaction. 

That  brings  it  to  the  meaning  of  Lord  Roaslyn^s  de^ 
cree,  which  is  expressed  in  terms,   that  I  apprehend. 


(57)  Bonds  for  money  lent  by  the  Defendant  to  some  of 
ihe  Plaiintiflft  at  4  per  cent. 
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were  never  before  inserted,  and,  I  hope,  never  will  again 
be  found,  in  any  decree.  The  mode  of  directing  the 
account  to  be  taken  from  the  moment  of  the  testator's 
death  upon  all  the.  sums  received  and  paid  is  new. 
Some  time  should  be  fixed,  at  which  the  principal  was 
to  be  said  to  be  in  his  hands  so  that  it  might  be  laid 
out.  I  doubt  aho,  whether  the  Court  ever  directed  in- 
terest upon  payments  and  receipts  to  be  computed  at  the 
end  of  tl^e  half-year,  and  then  interest  to  be  made  prin- 
dpaL  I  doubt,  whether  that  has  been  ever  done  in 
practice.  I  do  not  say,  k  ought  not  to  be  done  in  some 
cases;  and  perhaps  there  is  not  much  ground  to  complain 
of  it  in  this  case.  But  the  course,- 1  believe,  ha6  been, 
not  to  look  at  each  particular  case,  with  regard  to  the 
practice  of  directing  rests ;  but  to  fix  some  time,  at  which 
tiie  party  is  to  be  first  charged  with  the  principal,  and 
then  upon  general  convenience  to  make  some  rests,  and 
to  call,  upon  the  Master  to  compute  interest  upon  those 
rests.  But  this  decree  has  expressly  given  that  direction ; 
and  then,  considering  the  nature  of  the  case,  and  the 
very  particular  expression,  as  to  the  computation  of  in- 
terest in  this  decree,  and  the  great  opportunity  I  have 
given  for  a  practical  exposition  upon  the  words  of 
the  decree,  upon  the.  whole  I  am  not  called  upon 
to   say^    the  Master  has  done  wrong  Ui  this  particular 
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The  Exception  must  therefore  be  over-ruled :  but  in 
such  a  case  as  this  it  is  £ur,  that  they  should  divide 
the  deposit  (58). 


(58)  Affirmed  upon  a 
590. 


iffgf  post,  Vol.  Xin,  407, 
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.Jmnei6tk.  WOODFORD   v.  THELLUSSON. 

and  seeeral  ' 

Other  d^M.  [  In  THE  House  OF  Lords.  ] 

Ante,  Vol,  IV,  THHESE  causes  (5i9)  came  on  by  appeal  from  the  de^ 
^7.  •  cree,  made  in  consequence  of  the  judgment  given 

Devise  of  re^Xy^^j^o^Loughbotough,  Chancellor,  Lo^d  irfteonfoy,  then 

estates  of  the,  jkg^^^*,^ 

Master 

annaal  value  of 

near  1000^  (^^)  Reported  ante,  Vol.  IV,  227.    See  the  references. 

and  other  estates,  directed  to  be  purchased  with  the  residae  of  the 
personal  estate,  amoantiog  to  above  600,000/.  to  trustees  and  their 
heirs,  &c.  upon  trust  during  the  lives  of  the  testator's  sons  A.  B,  and 
C,  and  of  his  grandson  D.  and  of  such  other  sons  as./4.  now  has  or 
may  have  and  of  such  issue  as  £>.  may  have  and  of  such  issue  as  any 
other  sons  of  ii.  may  have  and  of  such  sons  as  B,  and  C.  may  have 
and  of  such  issue  as  such  sons  may  have  as  should  be  living  at  his  de- 
cease or  bom  in  due  time  afterwards  and  during  the  life  of  the  sur- 
vivor to  receive  the  rents  and  profits,  and  from  time  to  time  to  invest 
the  saa^,  and  the  produce  of  timber,  &c.  in  other  purchases  of  real 
estates; 'and  after  the  death  of  the  survivor  of  the  said  several  per- 
sons that  the  said  estates  shall  be  divided  into  three  lots;  and,  that 
one  lot  shall  be.  conveyed  to  the  eldest  male  lineal  descendant  then 
living  of  ii.  in, tail  male;  remainder  to  the  second,  &c.  and  all  and 
every  other  male  lineal  descendant  or  descendants  then  living,  who 
shall  be  incapable  of  taking  as  heir  in  tail  male  of  any  of  the  persons, 
to  whom  a  prior  estatd  is  limited,  of  ii.,  successively  in  tail  male ;  re- 
mainder in  equal  moieties  to  the  eldest  and  every  other  male  lineal 
descendant  or  descendants  then  living  of  B.  and  C  as  tenants  in 
common  in  tail  male  in  the  same  manner,  with  cross  remainders ; 
or»  if  but  one  fuch  malls' lineal  descendant,  to  htm  in  tail  male;  re- 
mainder to  trustees,  their  heirs,  &c. 

The  other  two  lots  were  directed  to  be  conveyed  to  the  male  de- 
scendants of  B.  and  C  respectively  in  the  same  manner,  and  with  si- 
milar limitations'to  the  male  descendants  of  their  brothers,  add  to  the 
trustees  in  fee ;  and  it  was  directed,  that  the  trustees  should  stand 
seised,  upon  the  failure  of  male  lineal  descendants  oi  A.  B.  and  C  as 
aforesaid,  upon  trust  to  sell,  and  pay  the  produce  to  his  Majesty,  his 
heirs,  and  successors,  to  the  use  of  the  Sinking  Fund :  the  accumu- 
lation, till  the  purchases  or  sales  can  take  place,  to  go  to  the  same 
purpose ;  with  a  direction,  that  all  the  persons  becoming  entitled  shall 
use  the  surname  of  the  testator  only. 

The  Decree,  establishing  the  trusts  of  the  will,  was  affirmed  by  the 
House  of  Lords  upon  appeal. 
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Master  of  the  '■  Rolls,    and    the :  Judges    BuUer    dnd         1M5. 

Lawrence.    The  Decree  dismissed  the  Bill  in. the  original    XuELtussoN 

eause,  so  fiir  as  it  prayed^  that  the  timitations  and  dispd-  v. 

sitions,  contained  in  the  Will  of  Peter  Thellmsm  con-    Wooi>fqri>. 

ceming  his  real  estates;  and  the  general  residue  of  his 

personal  estate,    and  the  rents,   issues,    and  profits,   of 

anch  estates,  and  concerning  the  estates  directed  to  be 

purchased,   and  the  rents  and  profits  thereof,  and  the 

trusts  thereof,  might  be  ^declared  void :  and  in  the  cross 

cause  declared,  that  the  Will  ought  to  be  estabUshed  and 

the  trusts  of  it  performed  and  carried  into  execution^ 

and  declared  the  devises  and  limitations  of  the  estoteli 

contained  in  the  Will  to  be  good  *and  valid  in  law ;  and 

decreed  and  gave  dhrections  accordingly*     Peter  Isaac 

TheUusson,  after  the  decree,  had  three  sons  bom,  viz«- 

Edmund  TheUusson,  Alexander  T/tellusson,  and  Arthur 

Thellusson ;  and  Charles  Thellusson  ( the  elder )  also  had 

one  -^on  bom,  viz,  Thomas  Thellmson ;  and  Ann,  one  of 

the  testator's  three  daughters,    married .  WiUiam.  Lukin^ 

An  these  persons  were  made  parties* 

The  Appdlants,  the  widow  and  children  of  the 
testate^,  appealed  firom  the  Decree  for  the  following 
Reasons:. 

That  the  trast,  attempted  to  be  created  by  Mr.  Thel^ 
hssan'a  Will,  being  of  the  class  of  executory  trusts. 
created  by  Will,  must  depend  for  its  validity  on  its  being 
instituted  for  those  purposes,  and  limited  within  thb^e. 
boundaries,  which  the  law  prescribes  for  trusts  oi  that 
description :  but  it  was  neither,  instituted  for  those  pur-» 
poses,  nor  limited  within  those  boundaries^ 

Ist.It  is  not  iQsfiituted  for  the  purposesj  which  the 
law  prescribes  for  those  truats. 

•        • 
Toi.XI.  H  The 
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The  nature  of  it  is  to  create  an  equitable  estate  of  iti- 
heritance,  commencing  at  a  future  time,  without  limiting 
an  intermediate  equitable  estate,  commensurate  with  the 
interval.  By  the  old  law  limitations  of  this  kind  were 
illegal.  For  the  purpose  of  enabling  parties  to  provide 
for  those  reasonable  occasions  of  families,  which  could 
not  be  provided  for,  except  by  allowing  future  estates  of 
freehold  to  be  limited  without  a  limitation  of  such  a  pre- 
vious intermediate  estate,  they  were  first  admitted  into 
Wills ;  and  afterwards,  when  uses  were  introduced,  the 
uses  raised  by  them  were  admitted  among  those,  which 
on  account  of  the  fairness  and  utility  of  their  object 
Courts  of  Equity  thouif^ht  binding  on  the  consciences  of 
trustees,  and  the  performance  of  which  they  would  on 
that  groimd  compel  by  a  Subpcsna*  Thus  the  circum- 
stance of  their  being  created  for  &e  meritorious  purpose 
of  providing  for  the  reasonable  occasions  of  families  was 
the  ground,  on  which  the  uses  raised  by  these  limitations 
were  admitted  among  those^  which  Courts  of  Equity 
would  execute ;  and  of  course,  when  they  are  not  created 
for  a  purpose  pf  that  nature,  the  ground  for  interference 
of  Courts  of  Equity  does  not  arise.  In  the  present  case 
there  is  no  such  ground :  Mr.  Thellussans  Will  is  morally 
vicious ;  as  it  was  a  contrivance  of  a  parent  to  exclude 
every  one  of  his  issue  from  the  enjoyment  even  of  the 
produce  of  his  property  during  almost  a  century ;  audit 
is  politically  injurious ;  as  during  the  whole  of  that  period 
it  makes  an  immense  property  unproductive  both  to  in- 
dividuals.  and  the  community  at  large;  and  by  the  tkne, 
when  the  accumulation  shall  end,  itwiU  have  created  a 
fund,  the  revenue  of  which  will  be  greater  than  the  nknk  ^ 
list ;  and  will  therefore  give  its  possessor  the  means  off 
disturbing  the  whole  economy  of  the  country.  The 
probable  amount  of.  the  accumulated  fund,  in  the  events^ 
which  have  happened,  is  stated  in  the  appellant's  .bffl, 
and  admitted  in  the  answer,  to  be  19,000,000iL ;  and  in 

.-  ease 
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any  of  die  persons,  answering  the  description  of  heir  1805. 

imde,  wbe'n  the  period  of  suspense  endjl,    should  be  a   »»     ^'^^'^ 
minor,    and  his  minority  should  continue  ten   years,   it      *       ,.. 
would  increase  the  amount  of  that  third  to  the  sum  of   Woodford. 
10,802,373/.;  so  that,  if  the  whole  property  should  cen- 
tre in  one  person,  and  that  person  should  have  a  minority 
of  ten  years,  after  the  end  of  the  period  of  suspense,  (a 
circumstance   by  no  means   hnprobable,    particularly  as 
Mr.  George  WoodftH-d  TheUusson  has  been  long  married 
and  has  no  son, )  the  whole  accumulated  fund  will  amount 
to  32,407,120/. 

2d.  The  trust  is  not  confined  within  that  boundary/ 
which  the  law  prescribes  for  trusts  of  that  description : 
( even  though  it  be  admitted,  that  all  the  lives,  during 
which  the  accumulation  is  to  be  carried  on,  were  in  ex* 
istence  at  the  time  of  Mr.  TkeUussmC^  decease ) ;  as  one 
drcumstanee,  which  materially  affects  the  period  of  sus- 
pense, and  which  enters  into  every  case,  in  which  the 
suspense  of  property  has  been  held  legal,  does  not  enter 
mto  the  present  case. 

In  examining  the  cases,  dedded  on  limitations  of  this 
kind,  it  will  appear,  that  in  every  one  of  them  all  the 
fives,  during  which  the  period  of  suspense  is  directed  to 
be  carried  on,  are  evidently  the  lives  of  persons,  imme- 
dialely  connected  with  or  immediately  leading  to  the  per- 
mnkf  in*  whom  imder  the  trust,  first  limited  to  take  effect 
at  file  end  of  the  suspense,  the  property  was  to  vest. 
Thttt  ( t6  instance  the  two  cases,  in  which  the  accumu* 
h&aa  wiis  supposed  to  have  been  farthest  carried  on )  in 
diat  OB  Lady  Deniaar^E  WiSL  (60)  Miss  Midgley,  during 
^rhote  life  the  property  might  be  in  suspense,  was  the 
nether  of  the  second  son,  to  whom  the  property  was 

devised ; 

•  (6D)«tn  the  Regiitar's  Book,  under  the  title  Ilanimm  v. 
JKnrrtsm,  nst  Jnhf,  1766. 

H« 
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devised  ;  and  in  Lang  y.  BlaekaU  (61 )  the  tesUtorV 
posthiunoiM,  son  was  immediate  ancestor  to  the  heir,  m 
whom  the  property  was  directed  to  vest :  byt  in  the  pre** 
sent  case  not  one  of  the  first  lives  has  an  immediate  con- 
nection withy  or  immediately  leads  to,  the  person  bene- 
fited. In  the  sense  we  are  speaking  of  the  life  of  any 
stranger  was  equally  connected  with,  and  would  equally, 
lead  to>  "  the  respective  male  descendant  of  the  testa-. 
tor*s  sons/'  as  the  lives  assigned  by  him  for  the  period 
of  ^suspense.  A  material  difference  therefore  in  a  point, 
considerably  influencing  the  purpose  and  boundary  of  the 
suspense,  exbts  between  the  present  and  all  the  decided 
cases* 


Sd.  The  nse  made  by  Mr.  TheUu$9on  of  the  rnle,^  al* 
lowing  a  suspense  of  the  absolute  ownership  of  jNTOperty 
to  be  carried  on  for  any  number  of  lives  in. being,  is  a 
fraud  on  the  rule# 


It  ^  is  a  maxim  of  law,  which  admits  of  no  exception,, 
that  nothing  shall  be  effected  by  indirect  means,  which, 
cannot  be  done  in  a  direct  manner.     Now  a  possible  sus- 
pense of  property  for  twenty-five  years  was  h^ld  to  be 
void  in  Sir  John  Lades  Case  ( 62 ) ;  and  in  the  late  ci^se 
of  Proctor  v.  T/te  Bishop  of  Bath  and  Wells  {6S)  the 
Court  of  Common  Pleas   unanimously  decided   against 
the    legality  of   a  •  possible  suspense  of  property  for. 
twenty-four  years.  Where  property  is  suspended  through . 
the  n^dium  of  Uves,  if  the  lives  be  those  of  perspns^; 
connected  with  the  ultimate  owner,  the  persons,  whose* 
lives  form  the  period  of  suspense,    will   generally  be, 
the  parents  of  the  parties    ultimately  benefited  ;  .  and. 
will    not    therefore    be    more   than    one    or  two  Uvea* 
at  thp  utmost.    Now  the  probable  duration  of  ooe  or. 

two 


(61)  Ante,  Vol.  Ill,  496. 
7  Term  Rep.  100. 


(62)  Lade  v.  Holfard,  Amb. 
470.    3.JBiffT.  1416. 

(6d)  S  Hf».  J9/a.  366. 
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two  sach  Ihres  faHs  short  of  twenty-one  years ;  but,  if  an  1806. 

unlimited  number  of  lives  be  taken,  they  will  reach  a    tw^^TJ^^^ 
century.      It  is  obscrrable,   that  the  probable  duration  v. 

of  the  lives  assumed  by  Mr.  Thellusson  reaches  seventy  WooDf  o»^. 
years.  Thus,  therefore,  if  the  rule  be  taken  to  extend 
to  any  number  of  lives,  it  will  follow,  that  though,  where 
a  number  of  years  directly  constitute  the  term  of  sus- 
pense, property  cannot  be  suspended  from  vesting  abso- 
lutely during  ^enty-five  years,  according  to  the  detet- 
Hiination  in  Sir  John  Lades  Case,  or  during  twenty-four 
years,  according  to  the  case  of  Proctor  v.  T/^e  Bishop 
of  Baih  and  Wells y  yet  by  assigning  for  the  period  of 
suspense  a  number  of  Uves,  whose  average  duration  k 
equal  to  a  given  number  of  years,  and  thus  indirectly 
making  years  not  lives  to  constitute  the  period  of  sus- 
pense, property  may  be  suspended  for  a  whole  century ; 
and  the  present  will  be  cited  on  future  occasions,  as  a 
ease  in  point  for  extending  the  period  of  suspense  to 
seventy  years.  Thus  Mr.  Thellusson'^  Will  is  a  fraud 
on  the  rule.  When,  in  The  Duke  of  Norfolk s  C(awe(64), 
Lord  NottingJuim  pronounced  for  the  legality  of  an  exe- 
cutory limitation,  which  kept  the  absolute  ownership  of  a 
term  of  years  in  suspense  for  one  whole  life,*  and  thereby 
extended  the  period  allowed  for  the  suspense  of  a  term 
beyond  what  had  been  settled  for  it  in  the  preceding  case 
of  ChUd  Y. Batfletf  {65\  the  possibiUty  of  the  abuse  of 
that  extension  of  executory  limitation  was  strongly  pressed 
upon  him;  and  he  answered  it  in  these  remarkable 
words:  **  It  has  been  urged  at  the  Bar,  where  will  you 
'^  stop,  if  you  do  not  stop  at  Child  and Bayleys  Casel  I 
"  answer,  I  will  stop  everywhere,  when  any  inconvenience 
"  appears ;  no  where,  before.  It  is  not  yet  resolved^ 
*^*  what  are  the  utmost  bounds  of  limiting  a  contingent  fee 

**  upon 

'    (6t)  3  Cktm.  Ca.  1.     2  Ch.  Hargrave\  possession. 

i7ep.  229*.     2  Fr^em,   72,  80.  (05)  Cro.  Jac.  450.     1  Rol. 

PoUexf  104;    and  Lord  Not-  Ab.  612.     Palmer,  4H,  'S*^, 

tiHgham's     MSS.      iu     Mr.  2lM.R€p.V2V.Jon.\^. 
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*'  upon  a  fee;  and  it  is  not  ned^ssary  to  declare/  what  are* 
**  the  utmost  bounds  to  a  springing  trust  of  a  term; 
'V  whenever  the  bounds  of  reason   or  convenience   are 
'f  exceeded,  the  law  will  quickly  be  known.**    The  use 
made  by  Mr.  TheUus§<m  of  the  rule  is,  both  in  a  private 
and  put>tic  view,  unreasonable  and  inconvenient :   and  is 
still  more  objectionable,  as  by  carrying  on  indirectly  an 
accumulation  for  seventy  years,  which  directly  could  no# 
be  carried  on  for  one-third  of  such  a  number  of  years^  it 
18  a  fraud  on  the  rule  itself.    Thus,  therefore,  the  time 
pointed  out  by  Lord  Nottingham  is  come ;  and  it  is  ne* 
c^ssary,  that  it  should  be  known,  that  the  rule  is  to  be 
understood  with  this  Umitation ;  that,  whenever  from  the 
number  or  quaUty  of  the  lives  chosen  it  is  evident,  that 
accumulation,  and  not  a  family  purpose,  is  the  object  of 
the  trust,  the  bounds  of  the  reason  and  convenience  of 
the  rule  are  exceeded ;  and  a  fraud  has  been  practised  on 
the  rule.      It  is  objected  to  this  conclusion,  that  any 
inquhy  into  the  reasonableness,  convenience,  or  faimesSf 
of  the  use  made  of  the  rule  must  lead  to  uncertainty, 
and  to  an  exercise  of  discretion,  which  the  Bench  has 
always  disclaimed ;    but  this  does  not  follow.    As  much 
uncertainty  and  as  great  an   exercise  of  discretion  at- 
tend all  decisions  upon  unconscionable  contracts,  as  will 
attend  all  decisions  on  the  reasonableness,  convenience^ 
and  fairness,  of  the  use  made  of  the  rule  in  question.    A 
contract  may  be  objectionable  for  its  unreasonableness  and 
unfairness,  without  being  objectionable  on  the  groimd  of 
either  to  such  a  degree  as  will  induce  a  Court  of  Equity 
to  rescind  it:'  but  still  there  is  a  degree,  in  which  Equity 
viQ  interfere.    *'  To  set  aside  a  conveyance,  there  must^^* 
JjoxA,  Thurlow  said  in  the  case  of  Gwynne  v^  Heatan  (66  )» 
**  be  an  inequaUty  so  strong,  gross,  an^  complete,  that  it 
^'  must  be  impossible  to  state  it  to  a  man  of  common 
*■  sense  without  producing-  an  exclamation  of  the  incqua- 

"  liiy 
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^  IiCy  of  it."    S09  in  respect  to  the  rule  in  question,  it  180$. 

«ay  be  much  abused,  without  a  Court's  being  justified  in  XHRLLussoif 
taking  notice  of  the  abuse ;   but  when  the  abuse  is  so  9. 

strong,  gross,  ittid  complete,  that  every  man  of  common  Woodpoed. 
sense,  to  whom  it  is  stated,  must  exclaim  against  it,  the 
case,  supposed  by  Lord  Nottingham^  is  come ;  aiid  Equity 
wiD  interfere  to  set  it  aside.  That  the  rule  has  been 
stnmgly,  grossly,  and  completely^  abused  in  the  present 
^  appears  not  to  be  doubted. 


4di.  The  trust  is  not  limited  within  those  boundaries^ 
whScfa  the  law  requires  for  trusts  of  this  description; 
because  theWQl  attempts  to  protract  the  accumulation 
diuring  the  lives  of  persons  unborn  at  the  time  of  ihe  tes- 
tator's decease:  the  testator  having  selected  for  that 
purpose  the  lives  of  such  persons  as  might  not  be  born 
tin  within  due  time  after  his  decease ;  and  the  persons 
thus  described  cannot  be  considered  as  persons  actually 
bom  in  his  fife-time. 

It  is  true,  that  for  some  purposes;  as,  at  the  Common 

Law  to  take  by  descent,    and  by  10  &  11  JVilUam  111 9 

e.  16,  to  take  by  way  of  remainder,   a  child,  who  is  en 

ventre  sa  mere,  when  the  estate  designed  for  him  would 

devolve  upon  him,  if  he  were  bom,  becomes  entitled  to 

it,  after  he  is  bom;   and  may  then  enter  upon  it;  and 

devest  it  from  the  first  taker.     But  his  title  to  enter  upon 

the  estate  after  his  birth  is  not  a  consequence  of  his 

supposed  existence  during  the  time  he  was  en  venire  ^a 

meref  but  because  in  the  case  of  his  taking  by  descent 

ibe  law  at  tihe  instant  of  his  birth  invests  him,  though 

a  posthumous  child,  with   the  character  of  heir,   and 

consequently  with  all  the   rights  of   heirship ;  and  be* 

cause,  when  he  claims  by  way  of  remainder,  it  is  expressly 

provided  by  1(>  &  11  WiUiam  III,  e.  16,^  that  the   re* 

mainder  shall  vest  in  him  upon  his  birtlu     If  the  law 

copsidere^i  him  to  exist  before  his  birth,  the  freehold, 

tluriog 
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'1805.         during  the  time  of  his'being  en  ventre  sa  mere,  would  be 
Thellusson  ^®^^^  ^°  him  in  the  eye  of  the  law,  and  for  the  purposes 
9^  of  law;  but  that  clearly  is  not  the  case;  for  while  he  is 

•Woodford,    en  ventre  sa  mere  the  law  vests  the  freehold  in  the  inter- 
mediate taker,  as  heir,  with  every  right  and  burthen  of 
heirship ;  so  that  after  the  birth  of  tlie  neater  heir  he 
even  retains  the  profits  of  the  estates  against  him.     That 
class  of  lives,  therefore,  which  is    now  the  subject  '  of 
observation,  neither  had  nor  could  have  an  existence^ 
cither  in  fact  or  in  law,  in  the  life-time  of  Mr.  Thellusson. 
It  follows,  that  by  the  admission  of  them  into  the  term  of 
suspense,  the  boundary,  prescribed  by  law  for  the  sus- 
:pense  of  real  property  has  been  exceeded.      No  cases, 
the  subject  of  which  is  real  property,  can  be  mentioned, 
in  which  a  child  en  ventre  sa  mere  has  been  held  to  be 
.in  existence  for  any  purpose,  except  to  limit  the  estate 
:of  the  first  devisee,  or  for  the  actual  benefit  of  the  child 
Jiimself,  being  the   substituted  devisee.      In  Bennett  v. 
Iloneywood  (67)    Lord  Bathurst   declared,     that    the 
Court  had  never  construed  a  child  en   ventre  sa  mere 
to  be  actually  born  at  the  time  of  the  death  of  the  tes- 
tator, except  in  the  case  of  a  devise  to  the  children. 

•  Cases  upon  trusts  of  personal  estates  are  not  applicable  to 
cases  of  the  present  description,  arising  on  devises  of  real 
estates;  for  those  rules  of  law,  respecting  real  estates, 
which  require,  that  an  estate  of  freehold  should  be  actiH 
ally  vested  in  some  person,  and  therefore  deny  a  legal 
existence  to  a  child  en  venire  sa  merej  even  for  his  own 
benefit,  are  in  no  wise  applicable  to  trusts  of  personal 
estate.  The  case  of  Long  v.  BlacAall (68)  is  thp.  only 
case,  where  the  lawfidness  of  making  a  child  en  venire  sa 
mere  a  life  for  the  purpose  of  suspense,  appears  to  have 

•  been  admitted;  but  that  was  a  case  of  personal  estate. 
•N0W9  as  there  is  no  law,  which  denies  a  legal  existence  to 

a  child  en  ventre  sa  ira^re,  wh^re  personal  estate  is  con- 

pernedf 
(07)  4m6,  70a.  (68)  Ante,  Vo|.  JJI,  .48«. 
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'eernedy    it   seeras^   ( especially  where,    as    in  Xoj^  v.         '1805. 
■Blacially  it  gives  effect  to  a  provision  made  by  a  parent    XH£|j^uss<ili 
for   a  child )  that  there  is  strong  ground   to   contend,  «. 

that  a  child  en  ventre  sa  mere  shall,  in  the  eye  of  ^Woodpob». 
the  law,  be  supposed  to  exist  for  his  own  benefit,  and 
that  there  should  be  a  strong. disposition  in  the  Courts 
to  favour  such  an  argument;  but  in  the  present  case» 
from  the  impossibility  of  supposing  the  freehold  to  be 
in  the  child,  while -tfii  ventre  sa  mere,  the  argument  is 
wholly  inadmissible. 

■  Admitting,  however,  that  the  lives  in  question  were, 
tor  some  purposes  of  law,  in  existence  in  the  life-time  of 
Mr.  TheUussonj  they  certainly  were  not  in  existence  fcAr 
the  use  he  made  of.  them.  In  the  cases,  where  the 
nine  months  have  been  mentioned,  as  a  period  allowed 
for  protracting  the  suspense. of  property,  it  is  generally 
added,  that  the  nine  months  were  allowed  for  the. sake  6f 
ihe  posthumous  child,  intended  to  be  benefited  by.  the 
protraction:  but  a  single  instance  cannot  be  produced, 
where  the  nine  months  have  been  added  for  any  other 
purpose;  and  perhaps  an  instance  cannot  be  brought, 
where  the  Courts  have  had  occasion  to  mention  the  f&tud 
months,  without  adding  at  the  same  time,  that  they  were 
allowed  merely  for  the  benefit -of  the  posthumous  child. 
Then  how  does  ;the  argument  stand?  A  posthumous 
child  is  in  fact  unborn  at  -the  testator's  decease,  .The  law 
allows  that;  when  after  his  birth  he  answers  the  character 
of  heir,  taking  by  descent;  and  also  in  some  cases,  es- 
pecially provided  for  by  Act  of  Parliament,  his  being 
en  venire  sa  mere  shall  not  deprive  him  of  an  estate,  to 
•which,  if  actually  bom  at  the  time  ot  its  devolution, 
he  would  have  been  entitled.  To  argue  from  this,  that 
foir  all  purposes,  and  particularly  for  purposes,  which,  as 
in  the  present  case,  operate  to  their  prejudice,  posthu* 
'  mous  children  shall,  in  the  supposition  of  law,  be  thou|^t 
■fn  ewtencc,  is  unjustifiable^ 

5thf 
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5th.  In  other  respects  the  suspense  evidently  extends 
beyond  the  lives  of  persons  in  being  at  the  testator's 
decease* 

The  dasses  of  lives  are  described  by  the  testator  bt 
the  following  words:  1st*  ^'Daring  the  natural  lives  of 
'*  my  sons  Peter  Ltetae  TheUusson  George  Woocffard 
**  TheUusson  and  Charles  TheUusson.**  2d.  *'  And  of 
^'  my  grandson  John  TheUusson  son  of  my  sud  son  Peter 
**  Isaac  TheUusson.**  Sd.  **  And  of  «uch  other  scms  as 
my  said  son  Peter  Isaac  TheUusson  now  has  or  may 
have."  4th.  ''  And  of  such  issue  as  my  grandson 
*'  John  TheUusson  son  of  my  said  son  Peter  Isaac  TheP- 
^*  lussoH,  may  have.'*  5th.  ^'  And  of  such  issue  as  any 
**  other  sons  of  my  said  son  Peter  Isaac  TheUusson  may 
''  have."  6th.  ''And  of  such  sons  as  my  said  sons  George 
^*  Woodford  TheUusson  and  Charles  TheUusson  may 
''have."  7th.  ''And  of  such  issue  as  such  sons  may 
/'  have  as  shall  be  living  at  the  time  of  my  decease  or 
*'  bom  in  due  time  afterwards." 


€€ 
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The  question  is.  Whether  all  the  lives,  mentioned  in 
diis  part  of  the  Will,  must  necessarily  have   been  in 
existence  in  the  Hfe-iime  of  the  testator:   or,  whether 
jome  o^  them  m^ht  come  into  existence  after  his  de- 
cease?   On  the  last  supposition  the  devise  is  evidently 
too  remote.     Now  unless  the  words  in  the  8d,   4tht 
6th,   6th,   and  7di   members  of  the  sentence  are   re* 
strained  by  the  qualifying  words,  "  as  shall  be  living  at 
^'  the  time  of  my  decease,  or  bom  in  due  time  after- 
"  wards,"  which  are  introduced  at  the  end  of  the  last 
member  of  the   sentence,    they  manifi^dy  extend    to 
persons,  who  might  be  bom  after  Mr.  Thettussori%  de- 
oease.      But  the  qualifying  words   cannot,   upon  any 
principle  either   of   grammatical   or  legal   construction 
apply  to  them.     In  common  sense,  by  every  rule   of 
grammar,  and  according  to  every  priiiciple  and  prece- 
dent 
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dent  of  legal  constroction,  words  of  relation  are  always         W0&. 
ezckishFely  referred  to  the  next  immediate  aintecedent;   •fBgu^uggoff 
miless  such   exclusive  reference   embarrasses  the   sen*  «. 

tence.    But  in  the  present  case  the  aentence  will  not 
only  not  be  embarrassed  by  confining  the  reference  in 
the  last  member  of  the  sentence  to  the  next  immediate 
•Dtecedent  in  that  sentence,  but   the  sentence  will  be 
embarrassed  in  an  extreme  degree  by  extending  the  re^ 
ierence  to  any  prior  member  of  it.    It  will  not  be  em* 
barmssed  by  confining  the  reference  to  the  last  antece^ 
dent  in  the  last  member  of  the  sentence^    for  every 
member  of  the  sentence  will  then  be  complete  in  itself; 
every  member  will   have  its  word  of  relation,   and  an 
antecedent   word,   to  which  it   explicitly  refers:  but  it 
will  be  embarrassed  in  an  extreme  degree  by  extending 
the  reference  to  the  prior  members  of  the  sentence*   The 
restrictive  words  cannot  be  applied  to  the  first  or  second 
BKmbers  of  the  sentence  without  making  *them  absolute 
nonsense*     This  alone  leads  to  the  conclusion,  that  they 
were  not  to  be  referred  to  the  other  members  of  the 
sentence;    especially  as  without  them,  and  standing  by 
itselfy  each  of  those  members  is  perfect*     If  the   re- 
strictive  words  are   referred   to   the   third    and  fourth 
members   of  the  sentence,  one  half  of  them  must  be 
omitted ;  or  the  refer^ice  will  make  them  perfect  non- 
sense ;  for  the  words  **  bom  in  due  time  afterwards**  can 
never  be  referred  to  the  words  ''  now  has ;"  as  it  is  in^ 
possible,  diat  a  testator,  speaking  of  sons  living,  wUln 
his  Will  is  made,  can  describe  them  as  sons  bom  in  due 
time  after  his  decease.  •  The  fifth  member  of  the  sen- 
tence is  complete  without  the  restrictive  words :   they 
do  not,  however,  make  nonsense  of  it ;  but  then  they 
leave  it  altogether  open  to  the  full  force  of  the  objection ; 
88  by  every  rule  of  construction  the  restrictive  words,  if 
they  are  applied  to  that  member  of  the  sentence,  must 
be  referred  to  the  ^'^ons"  mentioned  in  it,  and  not  to 
the  **  issue  of  the  sons*"    It  is  impossible  fo  suppose, 

that 
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1866.        'that  a  testatori  of  the  age  of  sbtty-four,  at  the  tiBie  bb 

,^    ^^^^  made  his  Will,  should  have  had  it  in  his  contemplation 

Thkllussoic  _  , 

^,  to  provide  for  the  event  of  there  being  in  existence*  at 

'Woodfob'i>*    the  time  of  his  decease  a  son  of  an  unborn  grandson  of 

his  body;   yet  to  that  supposition  the  reference  of  the 

•restrictive  words  to  the  word  ''issue"  in  the  fiftfa'mem- 

ber  of  the  sentence  necessarily  leads.    Now,  if  they  are 

referred  to  the  word  "  sons,"  the  word  **  issue  "is  left 

4U]qualified ;  and  then  among  the  Uves,  during  which  th\e 

period  of  suspense  is  to  be  carried  on,  must  be  reckoned 

all  the  issue  of  the  sons,  whenever  such  issue  is  bom.     It 

is  apprehended,  that  this  is  the  only  admissible  construc- 

vtion,  and  that  the  legal  boundary  of  suspense  is  therefoie 

'.exceeded. 

6th.  Finally,   the  testator  exceeds  the  bounds,   pre- 
'.scribed  by  law  for   the  suspense  of  property,   in    the 
•clause,  by  which  he  directs  the  property  to  be  invested 
vin.  the  funds,  till  purchases  can  be  found. 

■ 

The  ^  proper  and  only  legal   mode   of  declaring  the 
trusts'of  these  investments,  for  the  purpose  probably  in 
the  contemplation  of  the  testator,  is  directing  the  divj- 
vdends  and-  annual  produce  of  them  to  be  appUed  to  the 
persons,  and  in   the  manner,  in  which,  if  lands  were 
^actually. purchased  and  settled,  conformably  to  the  trusts, 
the  rents  of  them  would  be  applicable.    This  the  testator 
does  not;  but  on  the  contrary  expressly  directs  the  ac- 
cumulation to  be  carried  on,  till  the  purchases '  are  ac^ 
tually  made ;  so  that  the  beneficial  ownership  of  the  .pro- 
perty will  be  suspended,  not  only,  till  the  lives,  during 
which  it  is  directed  to  be  accumulated,  shall  expire,  but 
during  such  farther  period 'of  time  as  may  elapse  be- 
'  tween  the  *  decease  .  of  the  -  last  surviving  life  .and   tb^ 
'4:ompletion  of  the  last  purchase, 

J.  Mansfikw. 

S.  HOMILLV. 

C.  Butler* 


V. 
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» 

The-RespondentSy  the  'devisees  in  trast^  insisted,  that         1805r 
the    decree    ought   to  be   affirmed,   for    the    following   thkllussou - 
Rbason  : 

The  Talidity  of  the   disposition,   made    by  the  late 
Mr.  Thellussofi  of  that  part  of  his  real  and  personal  es-> 
t^t^,  which  is  the  subject  of  the  present  appeal,  depends 
solely  on  the  question,  whether  the  period,  during  which- 
he  directed  the  enjoyment  of  the  property  to*  be  sus- 
pended, and  the  accumulation  of  the  rents  and  profits  of 
it  to-be  carried  on  and  continued,  exceeds  the  bounds, 
allowed  and  established  by  the  laws  o(  England  for  the 
suspension  of  the  beneficial  dominion  of  property,  and 
the  complete  and  absolute  power  of  disposing  thereof. 
As  the  law  stood  at  the  time  of  Mr.  TheUussoris  decease, 
it  was  perfectly  settled,  that  the  absolute  vesting  of^  pro- 
perty might  be  postponed,  and  the  acciunulation-of  \£ 
continued,  during  the  lives  of  persons  in  being,  and  the 
life  of  the   survivor  of  them,  and  for  twenty-one  years 
after  the  survivor's  decease,  and  a  farther  number  of 
months,  equal  to  the  duration  of  pregnancy.    Now  the 
term  of  suspense  and  accumulation,  directed  by  Mr.  Theh 
biuon,  b  confined  to  the  lives  of  persons  in  beinji;  at  the 
time  of  his  decease,  or  bom  in  due  time  afterwards,  i .  e, 
en  venire  sa  mere  at  his   decease,  and  the  life  of  the' 
longest  liver  of  them;  and  thus,  being  confined  to  lives 
in 'existence  at  the  death  of  the  testator,  or  to  come  into' 
eiistence  within  the  peiiod  of  gestation  immediately  after 
his  death,  without  any  reference  to  any  farther  number' 
of  'years,  it  not  only  does  not  exceed,  but  it  falls  short  o(p 
diat  boundary,  to  which,  according  td  established  rules^ 
it  nught  have  beeni*  lawftilly  protracted. 

A.  PiQGOTT. 

N.  Ridley.  * 

The  Respondents,  William  Thellusson  and  Frederick' 
J%elliisan,  and  Edmund  ThelUnssan^  Alexander  Thellusson, 

Arthur 
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10M«         Arthur  'nelluaton  and  ThamoM  TkeUussoHf  being  infimts/ 

-.    ^""^^  subsiit  their  rights  and  interesti  under  the  «aid  Will,  to 

9.  far  as  they  are  or  may  be  affected  by  the  said  appeal,  to 

'fFpoDFORD,    the  consideration  of  their  Lordships ;  and,  in  case  their 

Lordships  shall  be  of  opinion,  that  the  limitations  in  the 
said  Will  may  be  modified  and  altered  in  such  a  manner 
as  to  give  effect  to  the  general  intent  of  the  testator,  tho 
iB^d  respondents  humbly  submit,  that  they  may  eventually 
be  entitled  to  the  whole  or  to  a  share  in  the  said  testator's 
devised  estates. 

T.  M.  SUTTOW. 

S*  C.  Cox. 
R.  Richards. 
C.  Thomson. 

■ 

The  Respondent,  His  Miyesty's  Attorney  Generalp 
trusted,  that  the  said  decree  wUl  be  affirmed,  for  the  fol- 
lowing, among  other.  Reasons  : 

L  The  only  question  is.  Whether  the  testator  .haa 
transgressed  any  of  those  rules  of  law  or  equity, 
which  were  sanctioned  and  established  by  decisions  of 
C!ourts  of  Justice  at  the  time  when  he  made  his  Will? 
That  an  executory  devise  is  good,  which  is  to  take 
effect  in  possession  after  the  determination  of  any 
number  of  lives  of  persons  actually  bom,  and  after  the 
death  of  a  child  en  ventre  sa  mere  (allowing  for  the 
period  of  gestation  of  such  child),  is  a  rule,  which 
cannot  now  be  shaken,  without  shaking  the  foundatioa 
ojf  the  law.  In  the  present  case  on  the  determination 
of  only  nine  lives  there  will  be  a  vested  estate  in  pos* 
session ;  and  the  vesting  therefore  of  the  property  in 
question  is  not  postponed'  for  a  longer  period  than 
the  law  allows.  There  is  nothing  in  this  case,  which  in 
technical  language  tends  to  a  perpetuity.  An  estate 
may  be  limited  to  one  for.  life,  reminder  to  another 
for   life,     remainder  to  a  third,   and  so  on  to  twen^ 

persona 
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persons  for  life ;  nay  a  settlement  has  by  the  direc^oni         1B06« 
of  a  Court  of  Equity  been  madef  limiting  an  estate  to   Thkllusson 
fifty  persons  in  being  for  their  successive  lives  ( 69  );  and  «. 

no  inconvenience  has  ever  been  apprehended  from  such   Woodfobd^ 
limitations.    The  rule  has  be^n  laid  down  in  plain  and 
intelligible  terms,  with  reference  to  the  very  circumstance 
of  the  number  of  lives ;  that  it  does  not  signify  how  great 
the  number  of  Eves  is ;  for  it  b  but  for  the  life  of  the 
survivor,  and  therefore  bixt  for  the  life  of  one  person*  •  A 
man  may  appoint  100  or  1000  trustees ;  and,   that  the 
survivor  shall  appoint  a  Ufe  estate.      That  would    be 
within  the  line  of  a  perpetuity.    The  Judges  have  never 
been  aware  of  the  difference  between  one  life  and  twenty 
Uves.     Every  executory  devise  is  good,   that  does  not 
tend  to  make  an  estate  unalienable  beyond  the  period  al- 
lowed by  law  as  to  legal  estates;  which  cannot  be  ren- 
dered unalienable  beyond  the  time, ,  at  which  the  remain- 
der-man,  who  was  .  not  in  "existence  at  the  time  of  the 
limitation    of  the  estate,    would  arrive    at  the  age  •  of 
twenty-one.    The  Court  has  no  criterion  to  judge  of  the 
inconv^iience,  arising  from  restraining  the  alienation  o£ 
property  by  executory  devise,  except  by  analogy  to  the 
restraint,  which  the  Common  Law  allows  to  be  put  on  the 
of  real  property  (70). 


8.  The  notion,  that  an  .executory  devise  is  good. or 
bad,  according  to  the  number  of  lives,  after  which  it  is  to 
take  effect,  never  occurred  to  any  Judge  or  Lawyer  until 
the  present  case;  nor  can  such  »  notion  be  supported; 
wai^  it  shall  be  determined,  that  a  Judge  is  to  decide 
upon  die  particular  ctrcumstances  of  each  particular 
qMe ;  and  that  he  is  not  to  look  for  a  general  rule,  but 

for 

(00^-  ChmbtnMi.   v.  Bmk-  Bunibertion    v.  Amfterf foa, 

hmHm^  1  P.  Wnu.  832.  1  P.  Wmi.  d82.    Scatterwood 

'(yo)lmfej.WinMam,&d.  y.  Edge,  Salk.  229.    12  JM. 

450.  '  3  Ckrnn.     CmteB,    29.  278.     2  Bro.  C.  C.  30. 


138  CASES  IN  CHANCERY, 

1805;         for  •  particular  instances,  in  which  the  general  rule  hsl^ 

IteaLLUssoN    ^^^^  acted  upon.     In  The  Duke  of  Norfolk' 9  Case  (  71  )^ 
1^.  Lord  Nottiftgham^  so  far  {tarn  deciding  upon  the  prin^- 

WooDPORD.    ciple,  that  executory  devises  must  depend  upon  the  rule- 

of  convenience  or  incotivepience,  has  positively  declared, 
that  he  intended  to  confine  executory  devises  and  trusts  • 
within  the  limits  of  estates  tail ;  and  without  any  except 
tion  he  gave  the  same  limitation  to  executory  devises,  and 
trusts.     The  extent  of  the  property,  the  cruelty  or  kind' 
ness  of  the  disposition,  cannot  be  permitted  to  operate- 
upon  the  decbion  of  a  Court  of  Justice.     The  intention- 
of  the  testator  in  this  case  is  clear  and  certain.    It  is" 
consistent  with  the  rule  of  law.    That  intention  cannot 
be  controuled  by  ideas  of  its  fitness  or  unfitness,  of  its 
policy  or  impolicy.    The  intention  of  the  testator  is  con- 
sistent with  the  settled  rules  of  law  at'  the  time,  when 
his  Will  was   made;    and  therefore  the  Will  must   be- 
established. 

3.  The  objection,  that  the  doctrine  of  executory 
devises  is  not  applicable  to  a  trust  of  accumulation,  is- 
totally  unfoundedr  The  attention  of  a  Court  of  Equity 
has  been  frequently  directed  to  a  trust  of  accumulation. 
There  are  many  cases,  in  which  acctunuladon  has  beei^ 
directed  by  the  Court,  because  the  testator  has  expressly 
directed  it  ( 72  )  f  others^  in  which  it  has  been  directed, 
because  the  Will  contained  indications  of  such  an  inten-- 
tiott-(73);  and  others,  in  which  the  attention  of  the  Court 
baa  .been  so  particularly  called  to  the  legality  of  the  ac^ 
cumulation  .directed,  as  to  fix  the  period,  beyond  whick 
such  accumulation  was  not  to    extend.     The  objectionr 

haa 

f71)    3    Chan.    CaseM,    1.  681.  Ante,  Appendix  to  Vol. 

2  Ck.  Rep.  229.  2  Freem.7%,  II.  1  Fet.  268.    Mr.  Pmihr'^ 

80.    PoUe»f.  223w    Lord,  Not-  note,  231.   C^.  Lit.  271  b. 
tmffham'$  MS8.  (73)  GUwm ,  v.  Lard  M^t- 

(72)   Hopkint  v.  Hapknu,  fort,  1  Fft.  486... 
1  Vtm.  268.   Far.  44.    1  Aih. 
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Kas  never  been  before  madcif  even  in  argument,  except  in         1B05. 
•che  case  of  Lady  Denisan's  Will ;  when  it  was  raised  in    Xhellusson 
argument,  but  without  success  (74).     It  has  always  been  v. 

considered-  in  the  power  of  a  testator  to  direct  an  accu-  Woodford, 
mutation  of  the  rents  and  profits  of  his  estates  for  the 
same  period  of  time,  during  which  the  law  allows  a  tes- 
tator to  render  his  estate  unalienable.  If  that  is  not  the 
period,  during  which  the  trust  of  accumulation  is  to  con- 
tinue, what  other  period  is  to  be  substituted  ?  May  the 
accomolation  be  permitted  for  one  life,  or  for  three  lives, 
or  for  twenty?  Different  Judges  may  entertain  very 
different  opinions  upon  the  subject.  One  good  life 
may  be  more  than  equal  to  fifty  bad  lives.  The  rule 
therefore,  which  can  neither  be  extended  nor  contracted, 
is  laid  down  by  the  law ;  and  is,  that  accumulation  may 
go  on  during  that  period  of  time,  during  which  the  law 
permits  the  estate  to  remain  unalienable.  The  law  does 
not  regard  the  quantity  of  property  accumulated;  but 
anxiously  provides,  that,  when  accumulated,  it  shall  not 
remain  unalienable  beyond'  a  period  clearly  marked  oUt 
and  defined. 

4.  With  respect  to  the  objection,  that  a  child  en  eentre 
M  mere  is  not  a  life  in  being  for  the  purpose  of  suspend- 
ing the  absolute  vesting  of  an  estate,  it  is  clear,  that 
such  children  are  considered  by  law  as  in  being  for  a 
▼ariety  of  purposes.  They  are  considered  as  in  being  at 
the  death  of  an  intestate,  in  order  to  be  entitled  to  take 
Udder  the  Statute  for  Distribution  of  Intestates'  Estates : 
they  are  capable  of  taking  by  descent  estates  in  fee  simple 
Of  in  fee  tail.  It  is  admitted,  that  they  are  to  be  consi- 
dered as  in  being  for  such  a  purpose  as  the  present.  The 
whole  foundation  for  the  argument,  that  such  children  are 
to-  be  considered  as  in  being  for  their  own  benefit  only, 

rests 

(1f4)  Barrimm  yr.HarritMi^     the    Register's  Book,    ante, 
21ttyii/^,  1786:  stated  from     Vol.  IV,  338. 
Vol.  XI.  I 
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IMS*         retU  upon  some  words,  which  soBie  RqKirlen  of  De* 

THKLLUSfloif  ^'^'"'  h^re  ascribed  to  Judges,  when  ddhreraig  their 
t.  opinions  upon  claims  made  bj  sodi  diiUien*    But  these 

WooDFOKP.  words,  if  they  were  used  in  those  cases,  by  no  means  ne- 
gative the  proposition,  that  such  children  are  in  being  for 
all  purposes.  There  b  no  reason  for  confining.ihe  rule* 
lliey  are  entitled  to  all  the  pririleges  <^  aD  persons ;  and 
it  is  reasonable,  that  they  should  be  the  means  of  con- 
ferring privileges  upon  other  persons.  But  the  law  con- 
siders such  cluldren  as  in  being  in  cases,  in  which  they 
may  be  prejudiced.  They  may  be  vouched  in  a  reco- 
Tery(75);  though  such  voucher  is  for  the  purpose  of 
making  them  answerable  over  in  value.  They  may  be 
executors.  Such  a  child  has  been  considered  in  being 
for  such  a  purpose  as  the  present  inLomgT,Blackall{76)9 
which  is  a  complete  decision  on  the  very  point.  Sup- 
posing, that  the  case  of  Long  v.  Elackall  has  not  'setded 
the  point,  the  words  in  the  testator  s  Will  **  bom  in 
**  due  time  afterwards"  afibrd  a  principle  of  construction, 
sufficient  to  maintain  the  point.  Those  words  must  be 
taken  in  construction  of  Law  as  describing  that  period> 
during  which  persons  may  come  in  esse,  for  whose  Uvea 
according  to  law  the  accumulation  may  go  forward. 

5.  With  respect  to  the  objection,  that  the  words  of 
restriction  in  the  Will  *'  as  shall  be  living  at  the  time  of 
**  my  decease  or  bom  in  due  time  afterwards  "  ar^  ac- 
cording to  just  construction,  to  be  ccmfined  to  the  laal 
^lasn  of  persons,  during  whose  lives  the  accumulation  ie 
to  be,  and  cannot,  according  to  the  rules  of  constractloiii 
be  carried  back  to  any  of  the  preceding  classes,  it  is  sab* 
lnitted>  that  the  clause  of  restriction  cannot  be  diaeon* 
tiected  from  all  the  descriptions  of  persons,  whoee  fives 


(76)  .CV.£t/.39a«.  (96)  Ante,  Vol.  Ill,  4M. 

7  Tsrm  Jlep.  100. 
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are  specified.    It  is  one  sentence;  and  the  qualification         i80d. 
b  applicable^  and  must  be  applied,  to  the  whole.     I&trict 


T*  HiSL  LU  s  so  IV 
grammatical  construction  is  not  the  rule,  which  governs  ^ 

in  Wills,  if  the  intention  of  the  testator  requires  a  dif-   Woodford. 

ferent  construction ;  and  this  sort  of  construction  applies 

to  all  cases,  whedier   the   testamentary  disposition    be 

contrary  to,  or  consistent  with,  what  may  be  considered 

as  worthy  of  favour,  that  the  intention  of  the  testator, 

if  it  is  not  inconsistent  with  the  rules  of  law,  is  alone  to 

be  attended  to.      It  is  impossible  to  read  the  clause  in 

question,  with  a  view  to  discover  the  meaning  of  the 

testator,  without  being  convineed,  that  the  testator  meant 

to  apply  the  restrictive  words  to  all  the  members  of  the 

clause,  that  should  require  such  restriction.     The  adding 

the  restriction,  after  the  enumeration  of  the  last  class  of 

persons,  was  not  because  it  was  intended  to  apply  t6 

that  only,  but  in  order  to  avoid  the  frequent  repetition 

of  it. 

. 

6.  As  to  the  objection,  that  the  testator  has  exceeded 
the  bounds,  prescribed  by  law  for  the  suspense  of  pro- 
perty, in  the  clause,  by  which  he  directs  the  property  to 
be  invested  in  the  funds,  until  purchasers  can  be  found, 
if  such  objecti<m  is  now  to  be  repeated,  the  answer  is, 
Aat  siicfa  is  the  case  in  every  will,  where  there  is  a  direc- 
tion to  lay  out  an  accumulating  fund  of  principal  and  in- 
terest  in  lands.  It  is  always  in  this  way ;  that,  until  the 
pvehase  can  be  made,  the  money  is  to  be  accumulated. 
Where  an  accumulating  fund  is  to  be  made  the  ground 
of  pnrciiase,  the  mterest  and  dividends,  until  the  pup- 
diase  is  made,  are  never  directed  to  be  paid  to  the 
person,  who  would  be  entitied  to  the  rents  and  profits  of 
Elands  to  foe  purchased. 

Edw.  Law. 

Sp.  Perceval. 

J.  Campbell. 

IS  This 
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.1805.  This  case  was  argued  on  several   days  at  the  bar 


^  of  the  House  by  Mr.  Mansfield  and  Mr.  RonUUjf,  for 

^^  the  Appellants,    and   by  the  Attorney   General  (77)^ 

VooDFORD.    the  Solicitor  General  ( 78),     Mr.  Piggott,    Mr.  AcA- 

ards,  Mr.  Alexander,  and  Mr.  Coo:,  for  the  Respon- 
dents.. After  the  argument  the  following  questions  were 
proposed  to  the  Judges  on  the  motioa  of  the  Lord  Chan" 
cellar  (^79). 

1st,  A  testator  by  his  Will,  being  seised  in  fee  of  the 
teal  estate,  therein  mentioned,  made  the  following  devise  r 
**  I  give  and  devise  all  my  manors,  messuages,  tene- 
**  ments,  and  hereditaments,  at  Brodsworth  in  the  county 
**  oi  York  after  the  death  of  my  w>na  Peter  Isaac  Thet- 
**  lusson  George  Woodford  TbeUusson  and  Charles  Thel^ 
*^ltulscn  aiid  of  my  grandson  John  Thellusson  son  of  my 
'^  ton  Peter  Isaac  Thellusson  and  of  such  other  sons  ag 
**  my  said  son  Peter  Isaac  Thellusson  may  have  and  of 
''  such  sons  as  my  said  sons  George  Woodford  Thellusson 
^  and  Charles  T/tellusson  may  have  and  of  such  issue  as 
**  such  sons  may  have  as  shall  be  Kving  at  the  time  of  my 
''  decease  or  bora  in  due  time  afterwards  and  after  the 
V  deaths  of  the  survivors  and  survivor  of  the  several  per- 
''sons  aforesaid  to  such  person  as  at  the  time  of  the 
*^  death  of  the  survivor  of  the  said  several  persons,  shall 
*''  then<  be  the  eldest  male  lineal  descendant  of  my  sob 
'*^  Peter  Isaac  Thellusson  and  his  heirs»  for  ever.-— At  the 
time  of  the  testator's  death  there  were  seven  persona  acr 
tually  bom,  answering  the  description  mentioned  in  the- 
testator's  Will;  and  there  were  two  en  ventre  sa  mcfe 
anywering  the  description ;  if  children  en  ventre  sa  mere 
do  answer  that  description.  All  the  said  several  persona^ 
so  described  in  the  testator's  Will,  being  dead,  and,,  a^ 
the  deadt  of  the  survivor  of  such  several  persons  tiiere 

being 

(77)  The  Hon.  Spcneer  Per-         (78)  Sir  T.  M.  Sutton. 
«miL  (79)  hotAEldtm. 
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Wing  living  one  male  lineal  descendant  of  the  testatorV  J805. 
•on  Peter  Isaac  Tkellusson,  and  one  only.  Is  such  per-  ^  ""^^^^ 
son  •entitled  by  laW|  under  the  legal  efiect  of  the  devise  ^^ 

above  stated,  and  the  legd  eonstrnction  of  the  several    Woodfossu 
words,   in  which    the  sanle   is  expressed,  to  the  said 
manors,   messuages,    tenements,    and  hereditatnents,  aii 
Brodnoorih? 

•  ■ 

.  2d,  If  at  the  death  of  the  survivor  of  such  several  per- 
sons, as  aforesaid,  such  only  male  lineal  descendant  was 
not  actually  bom,  but  was  en  ventre  sa  mere,  would  such 
lineal  descendant,  when  actually  born,  be  so  entitled! 


The  unanimous  opinion  of  the  Judges  was  pnmonnced  June  26li. 
by  the  Lord  Chief  Baron  Maedonald.  The  other  Judges  • 
present  were  Lord  EUenborough,  Grose,  Le  Blanc,  Heath* 
Rooke,  Chambre:  Barons  Thompson  and  Graham.  Since 
the  argument  Lord  ^/ban/Iey  had  died;  and  Baron  ^o- 
4ham  resigned :  the  former  being  succeeded  by  Sir  James 
Mansfield;  the  latter  by  Sir  T.  M.  Suitou. 

ft 

Sir  A.  Macdonald,  Chief  Baron. 
,The  first  objection  to  the  Will  is,  that  the  testator  has 
exceeded  that  portion  of  time,  ^ithin  which  the  contin- 
gency must  happen,  upon  which  an  executory  devise  is 
permitted  to  be  limited  by  the  rules  of  law ;  for  three  rea- 
Mm :  First,  Because  so  great  a  number  of  lives  cannot  be 
taken  as  in  the  jnnesent  instance,  to  protract  the  time, 
iluring  which  the  vesting  is  suspended,  and  consequently 
the  power  of  alienation  is  suspended:  Secondly,  That 
the  testator  has  added  to  the  lives  of  persons,  who  should 
he  bom  at  the  time  of  his  death,  the  lives  of  persons, 
who  might  not  be  bom :  Thirdly,  That»  after  enumerat- 
nipg  different  class'es  of  lives,  during  the  continuance 
of  which  the  vesting  is  suspended^  the  testator  has  con- 
cluded 
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Thbllusson 


180Q.  eluded  with  these  restrictive  wordsi  *'  as  shall  be  living 
at  the  time  of  my  decease  or  bom  in  due  time  afterwards;'* 
and  thaty  as  these  words  appertiun  only  to  the  last  clasv 
Woodford*  in  the  enumeration,  the  words,  which  are  used  in  the  pre- 
ceding classes  being  unrestrictedi  they  will  extend  to 
grand-chHdren  and  great  grand-children,  and  their  issue ) 
and  so  make  this  executory  devise  void  in  its  creatioUj 
as  being  too  remote.  With  respect  to  the  first  ground, 
viz.  the  number  of  Uves  taken,  which  in  the  present  in- 
stance is  nine,  I  apprehend,  that  no  case  or  dictum  ha^ 
drawn  any  line  as  to  this  point,  which  a  testator  is  for- 
bidden to  pass.  On  the  contrary,  in  the  eases,  in  which 
this  subject  has  been  considered  by  the  ablest  Judges,  they 
have  for  a  great  length  of  time  expressed  themselves  as 
to  the  number  of  lives,  not  merely  without  any  quaKfi- 
cation  or  circumscription,  but  have  treated  the  numbet 
of  co-existing  lives  as  matter  of  no  moment;  the  ground 
of  that  opinion  being,  that  no  public  inconvenience  can 
arise  from  a  suspension  of  the  vesting,  and  thereby  plac- 
ing land  out  of  circulation  during  any  one  Ufe ;  and  that 
in  fact  the  Kfe  of  the  survivor  of  many  persons  named  or 
described  is  but  the  life  of  some  one.  This  was  held 
without  dissent  by  TwUden  in  Love  v.  Wyndham  (  80 ), 
twenty  years  before  the  determination  of  the  Duke  of 
Nor/olkrS  Cwe ;  who  says,  that  the  devise  of  a  farm  may 
be  for  twenty  lives,  one  after  another,  if  all  be  in  exist- 
ence at  once.  By  this  expression  he  must  be  understood 
(0  mean  any  number  of  lives,  the  extinction  of  which 
could  be  proved  without  difficulty.  When  this,  subject  of 
executory  trusts  c^nie  to  be  examined  by  the  great  powetB 
pf  Lord  Nottingham  as  to  the  time,  within  which  die 
contingency  must  happen,  he  thus  expresses  himsdf : 
**  If  a  term  be  derised,  or  the  trust  of  a  term  lindted, 
''  to  one  for  life  with  twenty  remainders  for  life  succea- 

*•  sively. 


(80)  \Mod.bO, 
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**  sively,  and  all  the  persons  are  in  existence  and  aliV^         IBd5. 

"  at  the  time  of  the  limitation  of  thdr   estates^  •  these,    -,    ""^^"^     ^ 

**  though  they  lool^  like  a  possibility  upon  a  possibility,  ,;. 

"  are  all  good,  because  they  produce  no  inconvenience ;    WoojoFOBiii 

"  they  wear  out  in  a  little  time."    With  an  easy  inter* 

pretation  we  find  from    Lord  Nottingham,  what    that 

tendency  to  a  perpetuity  is,  which  the  policy  of  the  law 

haa  considered  as  a  public  inconvenience;  namely^  where 

an  executory  devise  would  have  the   effect  of  making^ 

lands  unidienable  beyond  the  time,  which  is  allowed  in 

legal  linutations;   thaf  is,    beyond   the  time,   at  which 

one  in   remainder  would  attain  liis  age  of  twenty-one; 

if  he  were  not  bom,  when '  the  limitations  were  exe- 

ented.     When  he  declares,  that  he  will  stop,  where  he 

finds    an    inconvenience,    he  .  cannot,    consistently  with 

sound   construction  of   the   context,   be  understood  to 

mean,  where  Judges  arbitrarily  imagine,  they  perceive  an 

inconvenience;  for  he  has  himself  stated,  where  incon-> 

venience  begins;  namely,  by  an  attempt  to  suspend  the 

vesting  longer  than  can  be  done  by  legal  lijnitation.     I 

understand  him  to  mean,  that,  wherever  Courts  perceive^ 

that  such  would   be  the   effect,    whatever  may  be  th^ 

node  attempted,  that  effect  must  be  prevented ;  and  he 

gives  the  same,   but  no  greater,  latitude  to  executory 

devises  and  executory  trusts  as  to  estates  taiL    This  ha4 

been  ever  since  adopted.     In  Seatterwoodv,  Edge  {81) 

the  Court  held,  that  an  executory  estate,  to  arise  within 

the  compass  of  a  reasonable  time,  is  good;    as  twenty 

or  thirty  years :   so  is  the  compass  of  a  life  or  lives ; 

for  let  the  lives  be  never  so  many,  there  must  be  a  sur- 

vivor;  and  so  it  is  but  the  length  of  that  life.     In  Hum- 

bersiam  v.  Humberst<m^{82 ),  where  an  attempt  was  made 

ttt  create  a  vast  number  of  estates  for  life  in  succession, 

as  well  to  persons  unborn  as   to  persons  in  existencoi 

Jxnrd  Cowper  restrained  that  devise  within  the  limits  as- 


signed 


(81)  \Salk.  220.  (e2)  IP.  Wm$.  382. 
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8l|[ned  to  commoD  law  conveyances,  by  giving  estates  for 
life  to  -all  those,  who  were  living  (at  the  death  of  the 
testator),  aiid  estates  tail  to  those,  who  were  .unborn; 
considering  all  the  co-existing  lives  ( a  vast  many  in  num- 
ber)  as  amounti)fig   in  the  end  to  no  more   than  one 
life.     His  Lordship  was  in  the  situation  alluded  to  by 
Ijord  Nottingham,   where    a  visible    inconvenience   ap- 
peared.    The  bounds  prescribed   to  limitations  in  com- 
mon law  conveyances  were  exceeded :    the  excess  was- 
cut  off;    and   the  devise    confined  within  those  limits. 
Lord  Hardwicke  repeats  the  same  doctrine  in  Sheffield 
y.  Lord  Orrery (83);   using  the  words  "life  or  lives'* 
without  any  restriction  as  t6  number.     Many  other  cases, 
might  be  cited  to  the  like  effect:  but  I  shall  only  add 
what  is  laid  down  in  two  very  modern  cases.     In  GumaU 
V.  Wood{8i>)  Lord  Chief  Justice    Willes  speaks  of  a 
life  or  lives  without  any  qualification;  and  Lord  TAair- 
lowy  in  Robinson  v.  Hardcastle  ( 85 ),  says,   that  a  man 
may  appoint  100  or  1000  trustees,  and  that  the  survivor 
of  them  shall  appoint  a  Ufe  estate.     It  appears  then, 
that  the   co-existing  lives,    at    the  expiration  of  which 
the  contingency  must  happen,  are  not  confined  to  any. 
definite  number.     But  it  is  asked,  shall  lands  be  ren- 
dered unalienable  during  the  lives  of  all  the  individuals^ 
who  compose  very  large  societies  or  bodies  of  men,  .or 
where  other  very  ej^tensiv^  descriptions  are  made  use 
of?    It  may  be  answered,  that,  when  such  cases  occur; 
they  wiD,  according  to  their  respective  circumstances,  be 
put  to  the  usual  test,  whether  they  will  or  will  not  tend 
to  a  perpetuity,  by  rendering  it  almost,  if  not  quite,  im^ 
practicable  to  ascertain  the  extinction  of  the  lives  de-» 
scribed;  and  will  be  supported  or  avoided  accordingly^ 
But  it  is  contended,  that  in  these  and  other  cases  the 
persons,  during  whose  lives  the  suspension  was  to  con- 

tinufi^ 


(83)  3  Atk.  282. 

(84)  Wilks,  2U, 


(8$)  2  Bro.  a  C.  30. 
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tinue,  were  persons  immediately  connected  with  or  im- 
nediately' leading  to  the  person,  in  whom  the  property 
was  first  to  Test,  when  the  suspension  should  he  at  ah 
end.  I  am  unable  to  find  any  authority  for  considering 
this  as  a  sine  qua  iton  in  the  creation  of  a  good  executory 
trust  It  is  true  that  this  will  almost  always  he  the  case 
and  mode  of  disposing  of  property,  introduced  and  en- 
couraged up  to  a  cei^tain  extent,  for  the  convenience  of 
fiunilies;  in  almost  all  instances  looking  at  the  existing 
members  of  the  family  6(  the  testator  and  its  con- 
nexions. But  when  the  true  reason  for  circumscribing 
the  period,  during  which  alienation  may  be  suspended,  iis 
advertied  to,  there  seems  to  be  no  ground  or  principle, 
that  renders  such  an  ingredient  necessary.  The  principle 
is  the  avoiding  of  a  public  evil  by  placing  property  for 
too  great  a  length  of  time  out  of  commerce.  The  length 
of  time  win  not  be  greater  or  less,  whether  the  lives  takenf 
have  any  interest,  vested  or  contingent,  or  have  not';  nor, 
whether  the  lives  are  those  of  persons  immediately  con- 
nected with  or  immediately  leading  to  that  person,  in 
whom  the  property  is  first  to  vest :  terms,  to  which  it  is 
difficult  to  annex  any  precise  meaning.  The  policy  of 
the  law,  which,  I  apprehend,  looks  merely  to  duration  of 
time,  can  in  no  way  be  affected  by  those  circumstances.' 
This  cotdd  not  be  the  opinion  of  Lord  Thurlow  in  Rabin-' 
iom  V.  Hardcaetle  :  nor  is  any  such  opinion  to  be  foufid 
in  any  case  or  book  upon  this  subject.  The  result  of  all 
the  cases  upon  this  point  is  thus  summed  up  by  Lord 
Chief' Justice  }ViUes{86)  with  his  usual  accuracy  and 
perspicuity:  « 


1605. 


T'HBtLCSSbif'^ 

r. 

WOODFOMK 


ff« 


Executory  devises  have  not  been  considered  as  mere 
^'possibilities,  but  as  certain  interests  and  estates;  and 
/'  have  been  resembled  to.  ccmtingent  remainders  in  all 

*^  other 


(86)  WiUes,  215,  :. 
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Other  respects :  only  they  have  been  put  under 
re$traintS|  to  prevent  perpetuities.  As  at  first  it'wat' 
held,  that  the  contingency  must  happen  witlun  tiuf^ 
compass  of  a  life  or  lives  in  beings  or  a  reafondbh 
"  number  of  years ;  at  length  it  was  extended  a  litlb 
further^  namely,*  to  a  child  en  ventre  sa  mere  at  tlie 
tidiie  of  the  father's  death  ;  because,  as  that  con- 
**  tingency  must  necessarily  happen  within  less  than  lune 
^*  months  after  the  death  of  a  person  in  beings  thai 
**  construction  would  introduoe  no  inconvenience ;  and 
*^  the  rule  has  in  many  instances  been  extended  to  twenty- 
*^  one  years  after  the  death  of  a  person  in  being ;  aa 
**  in  that  case  likewise  there  is  no  danger  of  a  pesr^ 
"petuity." 


Comparing  wliat  the  testator  lias  done  in  the  present 
case  with  what  is  above  cited,  it  will  appear,  that  ha 
has  not  postponed  the  vesting  even  so  long  as  he  might 
have  done. 


The  second  objection,  which  has  been  made  in  thb 
case  is,  that  the  testator  has  added  to  the  lives  of  per- 
sons in  being  at  the  time  of  his  decease  those  of  penfcoBi 
not  then  bom.  It  becomes,  therefore,  necessary  to  dia* 
cover,  in  what  sense  the  testator  meant  to  use  the  worda 
^  bom  in  due  time  aftierwards.  **  Such  words,  in  the  cas^ 
of  a  man*s  own  children,  mean  the  time  of  gestation* 
What  is  to  be  intended  by  these  words  in  his  Will  mutt 
be  collected  from  the  Will  itself.  It  may  be  collected 
from  the  Will  itself,  that  by  those  words  the  testator 
meant  to  describe  the  period  of  time  within  which  issue 
might  be  borfi,  during  Vhose  lives  the  tmst  might  legally 
continue ;  or  in  other  words,  whom  the  law  would  coiv- 
Bider  as  born  at  the  time  of  his  decease.  These  could 
only  be  such  children  of  the  several  persons  named  as 
their  respective  mothers  were  ensient  with  at  the  time  of 
his  death.    He  m^  have  meant  to  use  the  word  '^  due  ** 

as 
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M  denoting  that  period  of  tiine>  which  would  be  the  ne- 
oetsary  period  for  effecting  his  purpose.  This  is  probabk 
from  his  using  the  same  word>  as  applied  to  the  timei 
during  which  the  presentation  to  the  living  of  Marr 
might  be  suspended  mthout  incurring  a  lapse*  That  a 
ASH  en  venire  sa  mere  was  considered  as  in  existencci  so 
as  to  be  capable  of  taking  by  executory  devise,  was 
matntaitied  by  Powell  in  the  case  of  LoddingiM  v. 
jKsi^  (87),  upon  this  ground;  that  the  space  of  time 
between  the  death  of  the  &ther  and  the  birth  of  the 
posthumous  son  was  so  short  that  no  inconvenience 
could  ensue.  So  in  Northey  v.  Strange  ( 88 ),  Sir  J.  Tre* 
90r  held,  that  by  a  deVise  to  children  and  grand-children 
an  unborn  grand-child  should  take.  Two  years  after 
Lord  Macclesfield  in  Burdet  v.  Hopegood  (  89 ),  held* 
that,  where  a  devise  was  to  a  cousin,  if  the  testator 
ahould  leave  no  son  at  the  time  of  his  death,  a  posthu- 
vious  son  sliould  take,  as  being  left  at  the  testator's  death. 
In  Wailie  v.  Hodgson  ( 90 )  Lord  Hardwicke  held,  that  a 
pq^thumous  child  was  entitled  under  the  Statute  of  Dis- 
tributions ;  and  his  reason  deserves  notice.  **  The  prin- 
cipal reason  (says  he)  that  I  go  upon,  is,  that  the 
Plaintiff  was  en  venire  sa  mere  at  the  time  of  her  brother's 
death,  and  consequently  a  person  in  rerum  nulurd;  sq 
that  by  the  rules  of  the  Common  and  Civil  Law  she  was, 
to  aO  intents  and  purposes,  a  child,  as  much  as  if  bom 
in  the  fitther's  life-time."  Such  a  child,  in  charging 
t&t  the  i>ortions  of  other  children  living  at  the  death 
of  Che  father,  is  included  as  then  living :  Beale  v; 
Beak  ( 91  ),  and  so  in  a  variety  of  other  cases*  In 
Basset  v.  B<$sset  (  92 )  Lord  Hardwicke  decreed  rents 
and  profits,  which  had  accrued  at  a  rent-day  preceding 
his  birth,  to  a  posthumous  child ;  and  since  the  stat.  of 

10  and 
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(87)  1  Lord  Raym.  207. 

(88)  1  P.  Wnu.  840. 
09)  1  P.  Wm$.  48^. 


(»0)  2  Atk.  117. 

(91)  1  P.  tfwi.  244. 

(92)  3ilM.  208. 
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1805.  10  an^  II  W.  III.  c.  16.  snch  children  seem  tobecon^ 

J.    ^^^'^      •    sidered  in  all  cases  of  devise,  and  marriage  or  other  set- 

9,  tlement^  to  be  living  at  the  death  of  their  father,  although 

Woodford,    not  bom  till  after  his  decease.    It -is  otherwise  considered 

in  the  case  of  descent.  In  Roe  v.  Quartky(93)  the 
Revise  was  to  Hester  Read  for  life,  daughter  of  Walter 
Read,  and  to  the  heirs  of  her  body ;  and  for  default  of 
such  issue,  to  such  child  as  the  wife  of  Walter  Read  is 
now  ensieni  with,  and  the  heirs  of  the  body  of  such 
child,  then  to  the  right  heirs  of  Walter  Read  and  Mary 
his  wife.  It*  was  contended,  that  the  last  limitation  was 
too  remote ;  as  coming  after  a  devise  to  one  not  in  being, 
and  his  issue.  But  the  Court  said,  that  since  the  Statute 
of  King  William,  which  puts  posthumous  children  on  the 
same  footing  with  children  bom  in  the  life-time  of  their 
ancestor,  this  objection  seemed  to  be  removed,  whatever 
was  the  case  before.  In  Oulliver  v.  Wickett  ( 94 )  the 
devise  was  to  the  wife  for  Ufe,  then  to  the  child,  with 
which  she  was  supposed  to  be  ennent,  in  fee,  provided, 
that,  if  such  child  should  die  before  twenty-one  leaving 
no  issue  the  reversion  should  go  to  other  persons  named. 
The  Court  said,  if  there  had  been  no  devise  to  the  wife 
for  life,  which  made  the  ulterior  estate  a  contingent  re- 
mainder, the  devise  to  the  child  en  ventre  sa  mere,  being 
fit  futuro,  would  have  been  a  good  executory  devise. 
In  Doe  V.  Lancashire  ( 95 ),  the  Court  of  King's  Bench 
has  held,  that  marriage  and  the  birth  of  a  posthumous 
child  revoke  a  Will,  in  like  manner  as  if  the  child  had 
been  born  in  the  life-time  of  the  father.  In  Doe  v. 
Clarke  (96}  Lord  Chief  Justice  Eyre  holds,  that  inde- 
pendent of  intention  an  infant  en  ventre  sa  mere  by  the 
course  and  order  of  nature  is  then  living;  and  comes 
clearly  within  the  description  of  a  child  living  at 
the  parent's  decease;   and  he  professes  not  to  accede 

tQ 

(93)  1  Term  Rep,  634.  (05)  5  Term  Rep.  49. 

04)  I  Wilt.  106.  (0«)  2  H.  Black.  309, 
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to  &e  distinction  between  tbe  cases,  in  which  a  provifi£oi>         lM5n 

has  been  made  for*  children  generally,  and  where  th^   THKLLussoit! 

testator  has  been  supposed  to  mark  a  personal  affectioil  „/      ^ 

for  children,  who  happened  to  be  actually  born  at  the   Woouforp^ 

timeof  hiis  death*    The  most  recent  case  is  that  of  Long 

y.  BlaeioB  (  97  )•    There  the  Court  of  King*s  Bench  had 

no  doubt,  that  a  devise  to  a  child  en  venire  sa  mere  in  the 

first  instance  was  good,  and  a  Ihnitation  over  was  good 

also^  on  the  contingency  of  there  being  no  issue  male  or 

deMendailt  of  issui  male  Uving  at  the  death  of  such  posi- 

hnmous  child.    It  seems  then,  that  if  estates  for  Ufe  had. 

been  given  to  the  several  Ceetuie  que  vie  in  this  Will^ 

and  after  their  deaths  to  their  children,  either  bom  or 

em  tpemire  ea  mere  at  the  testator's  death,  they  would  have 

been  good.     No  tendency  to  perpetuity  then  can  arise 

in  the  case  of  mch  lives  being  taken,  not  to  confer  on 

them  a  measure  of  the   beneficial   interest,  but  to  fix 

tbe  time,  during  whkh  the  vesting  of  the  property,  which 

is  the  subject  of  thb  devise,   shall  be  protracted;  tiv- 

asmuch  as  the  drculation  of  real  property  is  no  more 

fettered  in  one  case  than  in  the  other.    It  is,  however, 

observable,  that  this  question  may  never  arise,  if  it  shall 

so  happen,  that  the  children  in  venif^  matris  at  the  death 

of  the  testator  shall  not  survive  those,  who  were  then, 

bom. 

The  third  ground  of  objection  depends  upon  the  ap- 
Ideation  of  the  restrictive  words,  which  are  added  to  the 
enumteration  of  the  difierent  classes  of  persons,  during 
whose  lives  the  restriction  is  suspended.  This  objection-, 
I  conceive,  will  be  removed  by  the  application  of  the^ 
usual  rules  in  con$truing  Wills  to  the  present  case.*  First, 
where  the  intention,  of  the  testator  is  clear,  and  is  con- 
sistent >rith  the  rules  of  law,  that  AsSl  prevail.  His 
intonition  evidently  was  to  prevent   alienation    as    long 

aa 
(W)  Ante,  Vol.  Ill,  489;    7  Term  Rep.  100. 
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1806.         «s  by  law  he  could.    If  then  it  is  to  be  supposed,  that 

-,     "^^^^^         the  restrictive  words  are  to  be  confined  to  the  last  of 
Thkllusson 

1^,  leven  different  descriptions  of  persons,  and  that  the  tea* 

Woodford,    tator  intended  to  leave  the  four  descriptions  of  persons^ 

which  immediately  preceded  this  7th  class,  without  the 

benefit  of  such  restriction,  although  they  equally  stand  in 

need  of  it,  we  must  do  the  utmost  violence  to  all  esta^ 

blished  .rules  on  this  head.    That  construction  is  to  be 

adopted,  which  wiU  support  the  general  intent.     The 

grammatical  rule  of  f  eferring  qualifying  words  to  the  last 

of  the  several  antecedents,  is  not  even  supposed  by  gram* 

marians  themselves  to  apply,  when  the  general  intent  of  a 

writ^  or  speaker  would  be  defeated  by  such  a  confined 

application  of  them.    Reason  and  common  sense  revolt  at 

the  idea  of  overlooking  the  plain  intent,  which  is  disclosed 

in  the  context ;  namely,  that  they  should  be  applicable 

to  such  classes  as  require  them,  and  as  to  the  others  to 

consider  them  as  surplusage.    If  words  admit  of  more 

constructions  than  one,  that,  which  will  support  the  legal 

intention  of  the  testator,  is  in  all  cases  to  be  adopted* 

I  do  not  trouble  your  Lordships  with  any  observation 

upon  the  objections  arising  from  the  magnitude  of  the 

property  in  question;   either  as  it  now  stands,  or  may 

hereafter  stand ;  or  as  to  the  motives,  which  may  have 

influenced  this  testator,  or  his  neglect  of  those  consider 

rations,  by  which  I  or  any  other  individual  may  (mt  ought 

to  have  been  moved.     That  would  be  to  suppose,  that 

such  topics  can  in   any  way  affect  the  judicial  mind« 

For  these  imperfect  reasons  I  concur  with  the  rest  of 

the  Judges  •  in  offering  this  answer  to  your  LordsUpa* 

first  question. 

4 

With  respect  to  your  Lordships*  second  question,  the 
objection  to  such  child  being  entitled  must  arise  firom  an 
allowance  having  been  made  for  the  time  of  gestation  at 
the  end  of  the  executory  trusts.     It  seems  to  be  settled, 

that 
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that  an  estate  may  be  limited  in  the  first  instance  to  a         1M5. 
child  unborn,  and^  I  apprehend,  to  the  first  and  other    *|w,  JT^JT  g^^w 
ions  in  fee,  as  purchasers.     The  case  of  Lwig  v.  Black*'  ^^ 

otf  (98)  seems  to  have  decided,  that  an  infant  in  centre  Woo]>#ORli. 
vuUris  is  a  life  in  being.  The.  established  length  of 
time,  during  which  the  vesting  may  be  suspended^  is 
during  a  life  or  lives  in  being)  the  period  of  gestation, 
and  the  infancy  of  such  posthumous  child.  If  then  this 
time  has  been  allowed  in  some  cases  at  the  beginiung, 
and  in  others  at  the  termination,  of  the  suspension, 
and  if  such  children  are  considered  by  the  construc- 
tion of  the  statute  of  10  &  11  H^.  Ill,  c.  16,  as  being 
bom  to  such  purposes,  what  should  prevent  the  period 
of  gestation  being  allowed  both  at  the  commencement 
and  termination  of  the  suspension,  if  it  should  be  called 
for?  In  those  cases,  where  it  has  been  allowed  at  the 
commencement,  and  particularly  in  Long  v.  Blaciatt,  it 
must  have  been  obvious  to  the  Court,  that  it  might  be 
wanting  at  the  termination :  yet  that  was  never  made  an 
objection.  In  Gulliver  v.  Wickett  (99)  the  child,  who 
was  supposed  to  be  en  vefUre  Ma  mere,  might  bavtf 
married  and  died  before  twenty-one,  and  have  left  hb 
wife  ensient.  In  that  case  a  double  allowance  would 
have  been  required :  yet  that  possibility  was  never  made 
an  objection;  although  it  was  obvious.  In  Long  t» 
Blaeialli  according  to  the  printed  report,  the  precise 
point  Was  not  gone  into.  But  it  is  plain,  diat  the  attention 
of  the  Court  must  have  been  drawn  to  it ;  for  the  learned 
Judge  ( 100  ),  who  argued  ih&t  case  in  support  of  the  de* 
vise,  expressly  stated,  that  every  common  case  of  a  limi* 
tation  over,  after  a  devisie  for  a  life  in  being,  with  remain* 
der  in  trust  to  his   unborn  issue,  includes  tke  same 

QonCingency 

•  (96)  Ante,  Vol.  Ill,  486.         (100)  Mr.  Justice  Ckambre, 
7  Term  Rep.  100.  then  at  the  Bar. 

(00)  I  WiU.  105, 
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IMd;         i^Btingency  as  was  thea  in  question;  for  the  devisee  Ibr 

^'N^  Ilfi^  iQiiy  ^j^  leaving  bis  wife  ensieni  :  and  the  only  dif- 

^^  ference  is,  that  the  period  of  gestation  occurs  at  the 

!Vf  popFORJX    beginning  instead  of  the  end  of  the  first  legal  estate* 

It  must  have  been  palpable,  that  it  might  possibly  occur 
at  both  ends.  Every  reason  then  for  allowing  the  period 
of  gestation  in  the  one  case,  seems  to  apply  with  equal 
force  to  the  other ;  and  leads  the  mind  to  this  conclusioo, 
that  it  ought  to  be  allowed  in  both  cases,  or  in  neither 
case.  But  natural  justice,  in  several  cases,  having  coin 
isidered  children  en  venire  sa  mere  aa  living  at  the  death 
of  the  fisither,  it  should  seem,  that  no  distinction  can 
properly  be  made ;  but  that  in  the  singular  event  of  both 
periods  being  required  they  should  be  alldwed ;  as  there 
can  be  no  tendency  to  a  perpetuity. 

The  Lord  Chancellor. 
The  learned  Judges  having  given  their  opinion  upon 
the  points  of  law,,  referred  to  them,  no  question  remains^ 
to  which  the  attention  of  the  House  should  be  par- 
ticularly called,  except  the  point,  arising  out  .of  this 
Will*  and  which  could  not  be  referred  to  the  Judges; 
with  regard  to  the  accumulation  of  the  rents  aqd  profits. 
When  this  cause  was  decided  in  the  Court  of  Chancery, 
it  was  deckled  by  Lord  Rosslyn,  with  the  assistance  of 
Lord  Ahcndeffy  Mr.  Justice  BuUer,  and  Mr.  Justice 
I^Mwrence;  and  it  is  well  known,  that  the  late  Chief  Jus- 
tice ( 1 )  of  the  Court  of. King*s  Bendi  could  hardly,  be- 
brought  to  think  any  of  the  questions  in  this  case  fit  for 
af^gument;  conceiving  it  dangerous  to  give  so  much  of 
serious. JBgitation  to  them,  as  has  been  had;  considering 
what  had  been  settled  with  respect  to  executory  devise 
ami  accumulation.  Some  of  your  Lordships  have  had  the 
[  ^  145  ]      *  advantage  of  hearing  the  opinion  of  Lord  Thurtow  f 

^  which 

(I)  Lcnrd  Keinf<m* 
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which  <Aimot  be  doubted  upon-  tbis  point;   after  his         1805. 

Lordship  has  hdd  down,  in  Robinson  v,  Hardcastle  (  2  ),  Thrllusson* 
what  is  unquestionable  law,  that  it  is  competent  to  a  fl, 

testator  to    give  a   life-estate,  to  be  appointed  by  the  Woodfobd* 

surviTor  of  1000  persons-     That    estate  would  be    to  TcsUtor  may 

eommence  at  the  death  of  the  last  of  those   1000  per-  ^^^^  *  ^    " 

TT  •  .  A  1  -r      1  1 .       1  estate,  to   DO 

sons.    Upon  the  questions  of  law  your  Lordships  have  .uoQiuted  ^r 

had  the  unanimous  opinion  of  the  several  learned  ^i^^  gnrTivor  of 
Judges.  As  far  as  judicial  opinion  can  be  collected,  looo  persons. 
diere  is  therefore  the  testimony  of  all  the  judicial  opi- 
nion I  have  detailed,  concurrent  upon  this  great  case: 
great,  with  reference,  not  to  the  questions  arising  out 
of  it,  but  to  that  circumstance,  of  which,  whatever  at- 
tention your  Lordships  may  think  proper  to  j^ve  it  in 
your  le^slative  capacity,  you  cannot,  exercising  the  func- 
tion of  Judges,  take  notice;  for  the  question  of  law 
is  the  same  upon  a  property  of  100/.  or  a  million.  If 
it  were  possible,  speaking  judicially,  to  say,  you  enter<> 
tain  a  wish  upon  the  subject,  your  Lordships  may  all 
concur  in  the  regret,  that  such  a  Will  should  be  mainr* 
tained.  But  that  goes  no  farther  than  as  a  motive  to  see, 
whether  it  contains  any  thing,  resting  upon  which  we 
may  as.  Judges  say  it  is  an  attempt  to  make  an  illegal 
disposition. 

"When  this  was  put  originally  as  a  case,  representing, 
that  it  was  monstrous  to  tie  up  property  for  nine  lives^ 
it  seemed  to  me  a  proposition,  that  is  incapable  of 
argument  as  lawyers ;  for  the  length  of  time  must 
depend,  not  upon  the  number,  but  upon  the  nature, 
of  the  lives.  If  we  are  to  argue  upon  probability, 
two  lives  may  be  selected,  affording  much  more  pra» 
belnlity  of  accumulation  and  postponement  of  the  time 

of 

(2)  2  Jffro.  C.  C.  22 ;  see  page  30. 
Vol.  XL  K 
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1805.         of  vesting,  than  nine  or  ninety-nine  lives.     Look  at  the 

Thellussom    ^'^^^^^y  ^^  this  House  since  the  year  1796;  when  thi» 

t^.  Will  was  made.     Suppose,   the  testator  had  taken  the 

Woodford.    lives  of  so  many  of  the  Peers  as  have  died  since  that 

time:  that  would  have  been  between  twenty  and  thirty 
lives ;  and  yet  that  number  has  expired  in  a  very  short 
period.     It  cannot  therefore  depend  upon  the  magni- 
tude of  the  property,  or  the  number  of  fives :  but  the 
question    always  is,   whether  there  is   a   rule  of  law, 
fixing  a  period,  during  which  property  may  be  unalien* 
Property  may  able.     The  language  of  all  the  cases  is,  that  property 
be  so  limited    ^^^  y^  ^^  limited  as  to  make  it  unalienable  during  any 
..        .  number  of  lives,  not  exceeding  that,  to  which  testimony 

durioz  anv       ^^^  ^    appUed,   to  determine,   when  the    survivor  of 
number  of         ^^^^  drops, 
lives,  not  ex- 
ceeding that.        If  the  law  is  so  as  to  postponing  alienation,  another 
to  which  tesli-  question  arises  out  of  this  Will;  which  is  a  pure  ques- 
mony  can  be     ^^^^  ^f  equity :  whether  a  testator  can  dbect  the  rents 

PP       .        e-  ^^j   profits  to  be  accumulated  for  that  period,  during^ 
termme,  when      , .  /^ ,  ^.  ,         ^       .  ,      i    «  I 

the  survivor      ^"^^h  *^®  "**y  direct,  that  the  title  shall  not  vest,  and 

drops.  ^^   property   shall    remain    unalienable;    and,    that  he 

can  do  so,  is  most  clear  law.     A  familiar  ease  may  be 

put.     If  this  testator  had  given  the  residue  of  his  per* 

sonal  estate   to  such  person  as   should    be   the  eldest 

male  descendant  of  Peter  Isaac  TlieUusson  at  the  death 

of  the  survivor  of  all  the  Uves,  mentioned  in  this  Will, 

without  more,  that  simple  bequest  would  in  effect  have 

directed  accumulation,  until  it  should  be  seen,  what  h»* 

dividual  would  answer  the  description  of  that  male  de« 

scendant ;  and  the  effect  of  the  ordinary  rule  of  law,  nH 

applied  in    equity,    would  have    supplied  every  tfiihg, 

that  is  contained  in  this  Will,  as  to  acetuntdation ;  for 

die  first  question  would  be,  is  the  executory  devise  of 

the  personal  estate  to  the  fiiture  individual,  so  described, 

good  ?    If  it  is,  wherever  a  residue  of  personal  estate 

is   given,   the  interest  goes  vrith  the   bulk;    and  there 

is 
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y  too  more  objection  to  giving  that  person,  that,  which         1005.- 
is    only  fcmning    another  capital,    than  to    giving  the 
caintal  itself^     But  the  constant  course  of  a  Court  of 


Thellusson 

17. 

is  to  accumukte  interest  from  time  to  time  with**   Woodvorik 
out  a  direction,  and  to  hfuid  over  the  accumulation  to 
that  person,  who  is  to  take  the  capital.     Take  another 
instance  of  accumulation:   suppose,    the  nine  persons, 
named   in  this  Will,    had  ■  been  lunatics :    without  any 
direction  thei^  would  have  been  an  accumulation  of  the 
interest  and  profits  of  all  these  estates.    In  truth  there  is 
BO  olyection  to  accumulation  upon  the  policy  of  the  law, 
applying  to  perpetuities;   for  the  rents  and  profits  are 
Bot  to  be  lodced  up,  and  made  no  use  of,  for  the  in- 
dividuals, or  the  public.     The  effect  is  only  to  invest 
tfiem  firom  time  to  time  in  land:  so  that  the  fund  is,  not 
only  in  a  constant  course  of  accumulation,  but  also  in  a 
constant  course  of  circulation.    To  that  apphcation  what 
potable  objection  can  there  be  in  law? 

But  this  is  not  new ;  for  in  the  case  upon  Lady  Dem» 
so»*8  Will(3)  liOTd  Kenyan,  who  saw  great  danger  in 
perraitdng  argument  to  go  too  far  against  settled  rules, 
held  most  dearly,  that  the  testatrix  had  well  given  her 
property  to  such  second  son  of  her  infant  niece  as  should 
first  attain  the  age  of  twenty-one ;  and  directed  accumula- 
tion through  the  whole  of  that  period ;  following  Lord 
Hardwieke  and  his  predecessors ;  and  taking  the  rule  to 
be  perfecdy  dear,  tha^  so  long  as  the  property  may  be 
TClidefed  unaMenable,  so  long  there  may  be  accumulation ; 
dial  in  common  sense  it  is  only  giving  the  accumulation 
to  tlie  person,  who  is  to  take  the  fimd  itself;  if  it  could 
be  fbteseen,  who  that  person  would  be.  Therefore,  as 
to  gpving  the  property  at  the  expiration  of  nine  lives  and 
ti^  accumulation,  I  never  could  doubt  upon  these  points. 

The 

(S)   Bartiion  v.  Harritont     the  Register's    Book,    ante, 
2l9t/icfy,  1780  :  stated  from     Vol.  IV,  338. 

KS 
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1805v         The  latter  could  not  be  a  subject  of  dispute  before*  the 

rp    ^^^  late  Act  of  Parliament(4);  which  has  been  sometimesy^ 

„.  though  without  foundation,  attributed  to  me;  and  whicb 

WooDFORiK'   in  some  reiqpects  I  would  have  corrected,  if  it  had  not 

come  upon  me  rather  by  surprise.  That  act  however 
expressly  alters  what  it  takes  to  have  been  the  former 
law. upon  the  subject;  admitting  the  right  to  direct  ac- 
cunulation ;  and  reducing  that  right  in  given  cases  tO' 
theperiod  of  twenty-one  years.  The amomit  of  accumu- 
lation, even  through  the  provisions  of  Ihat  act,  though 
only  to  endure  for  twenty-one  years,  might  in  many  in- 
stances, by  giving  the  son  a  scanty  allowance,  be  enor- 
mous.^ I  do  not  think,  it  was  intended :  but  the  aceurau- 
lation  directed  by  thbWill  must  under  that  act  have 
gone  on  for  twenty-one  years.  In  the  construction  of 
that  act  it  has  been  held,  that  it  only  makes  void  so  much 
of  the  disposition  as  exceeds  twenty-one  years ;  leaving 
it  good  for  that  period  (  5  )•  Upon  the  old  rule  also  ac- 
cumulation for  particular  purposes  might  have  gone  on 
for  nine  lives,  or  more. 

CoDstmctlon,        The  only  points,  that  appear  to  me  fdrly  to  bear  ar« 

to  support  the  gument,  are  the  critical  discussion  upon  the  word  "  as^ 

intention  upon  ^  ^  relative  term,  and  that  with  reference  to  the  double 

e  w  o  e     I  ,  period  of  gestation.    As  to  the  former,  if  your  Lordships 

-!.:«•  ».«.^.^«    could  from  dislike  to  such  a  Will  refuse  that  construe- 
strict  gramma- 
tical rale.  ^^^*  which  witt  consider  that  word  as  a  word  of  reference 

Xa  each  preceding  descripti(Hi  of  persons,  grounding  that 
construction  upon  the  manifest  intention  of  the  testator 
upon  the  whole  Will  to  make  the  property  imalienable,  aa 
long  as  he  could,  you  would  gratify  that  inclination  at 
the  expence  of  overturning  aU  the  rules  of  construction, 
that  have  been  settled,  and  applied  for  ages  to  support 

WiDs, 

(4)  Stat.  39  &  40  Geo.  IIL     Vol.  IX,  127.    Lmgdem  v. 
€.  9B.  SinuoH,  post,  XII,  29a. 

(6)  Ante,  Griffitki  V.  Vere, 


CASES  m  CH ANCEKY.  1 4» 

Wills.    If  your  Lordships  will  give  any  relief  by  legis-         1805. 

latire  interference  against  'tkis  WiH,  that  is  a  very  bold  THELOJsfioW 
}»roposition^  but  not  so  bold  as,  that,  beeaitseyou  dislike  f,, 

the  effect  of  the  Win,  you  dhH  give  a  judgment  wrong  Woodford. 
in  point  of  law. 

As  to  the  other  point,  upon  the  words  **  bom  in  due 
**  time  afterwards^"  I  observe  in  the  Report  (6),  the 
Judges  Lawrence  and  BuUer  afford  each  a  construction 
of  these  words :  the  one,  that  diey  mean  children  en  ventre 
sa  mere  .*  the  other  held  thera  a  nleclaration  of  the  tes- 
tator's Will,  that  the  property  shall  be  tuialienable,  and 
the  Accumulation  go  on,  during  the  lives  of  all  die  per- 
sons, bom  or  unboni,  whom  the  law  would  authorise  him 
to  take  as  the  lives  for  restraint  of  alienation,  and  for  the 
purpose  of  accuraullation.  In  my  opinion  either  of  those 
constructions  may  be  taken  to  be  the  intention  consistently 
with  the  rules  of  law :  but  consistently  with  the  rules 
of  law  your  Lordships  cannot  reject  both ;  but  must  give 
the  words  such  a  construction  as  will  support  the  manifest 
intention  of  the  testator.  It  is  therefore  beside  the  point 
to  ask,  what  child  shall  take',  or,  when  a  child  shall  take ; 
for  the  testator  is  describing,  not  the  object  to  take,  bill 
the  lives  of  persons ;  in  order  to  define  the  period,  during 
which  the  power  of  alienation  shall  not  exist,  and  tUb 
aeeusmlation  shall  go  on.  But,  if  it  is  necessary,  la  Eiecalarjr 
I  have  no'  diflSculty  in  stating,  as  a  Lawyer,  that  the  I^©«^we  the  time 
nde    of  law  has    been    properly  laid    down,    that  the  ®^  go«tation 

time  of  gestation  may  be  taken  both  at  the  besinninj?  ,  ^^^       ,  ^f* 

J  .u         J         -I  *!,  *  •      u^  .  •     i-  ,,.        ^  both  at  the  be- 

and  the  end  ;  and  that  is  what  was  meant  m  Gulhver  v.  jji^nj-,       „j 

Wieteii  ( 7 ) ;   in  which   case    the  devise  was  to  a  child  the  end.    ' 

en  ventre  sa    mere ;   and    to  go  over,    if    that  child 

^should  die  under  die   age   of  twenty-one,  leaving  no       [  ♦ISO  J 

issue.    In  the  construction  of  that  limitation,  expressly 

to  a  child  en  ventre  sa  mere,    suppose,    that  child  had 

at 

(6)  See  ante.  Vol.  IV,  314,  315,  321. 

(7)  1  y^ili.  100. 
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1805.         at    the    age   of  twenty  married,    and  died  six  months 

^    ^^'^^^  afterwards  leaving  his  wife  ensient :    that  property,    ab^ 

9,  solutely  given   to  him,  would  not  be  devested,    merely 

WooDFOHO*    because  the  child  was   not  bom  till  three  months  after 

his  death.     In  fair  reasoning  therefore  that  is  the  con^* 
stmction  of  the  words.    ' 

Of  the  case  of  Long  v.  BlaciaU  (  8 ),   in  which  I  was 
Counsel,  I  can  give  a  faithful  history.    It  was  my  duty 
to  submit  to  the  Lord  Chancellor  the  point,  that  the  aU 
lowance  was  claimed  at  both  ends  of  the  period.     His 
^rdship  treated  the  point  not  with  much  respect :  but 
I  prevailed  with  him  against  his  incUnation  to  send  it  to 
the  Court  of  King's  Bench.      Upon  the  report  of   the 
case  in  that  Court  the  point  did  not  appear  to  have  been 
discussed.     I  therefore  pressed  the  Lord  Chancellor  to 
send  the  case  back.    His  answer  was  as  rough,  as  his 
nature,  which  was  very  gentle,  would  permit  \  and  shews 
the  clear  opinion  he  had  upon  the  point..     He  said  db* 
tinctly,  he  was  ashamed  of  having  once  sent  it  to  a  Court 
pf  Law ;  and  would  not  send  it  there  again.     I  know. 
Lord  Kenyon's  opinion  upon  the  subject  was  clear :   so 
were  those  of  Mr.  Justice  BuUer  and  Mr.  Justice  Law^ 
rence ;   as  may  be  collected  from  the  report  of   these 
causes  (9).    This  case  therefore  comes  to  this,  and  this 
pnly.    The  legal  and  equitable  doctrine  is  clear;   and 
then  the  question  is,  with  whatever  regret  we  may  come 
to  the  determination.  Is  it  not  our  duty  to  determine 
according  to  the  rules  of  Law  and  Equity  ?    Upon  the 
question,  whether  this  judgment  ought  to  be  reversed^ 
1^  ^151  ](      *  I  am  bound  to  say,  it  ought  not;  but  that  it  ought  to 

be  affirmed. 

Upon 

(8)   Ante,  Vol.  Ill,  486.         (9)  Sec  ante,  Vol.  IV,  314, 
7  Terfn  Rep.  lOp.  315,  321. 
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Upon  the  Motion  of  the  hard  ChaneeUor  the  Decree         1805. 
was  aSinned  <  10 ).  Tiujtlll^soN 

(10)  See  Woodford  ▼.  TkeU     tion,    decided    against    the    \if  qo'dfobd. 
iKS0oii,apon  the  pomtofElec-     heir,  post,  Vol.  XIII,  209. 


BAILEY  r.  BAILEY,  1805. 

'T^HE  Defendant,  being  in  custody  for  contempt,  upon    Defendant 

two  insufficient  answers,    put  in  a  third  answer;  until  a  fourth 

and    immediately  moved,    that  he  might  be  discharged  insofiieientAn- 

from  custody.  "^^^  "  tuMH^A 

to  be  discharg- 

Mr.  Richards^  in  support  of  the  Motion,  cited  Wallop  .  ^     #.      ^i 
w.  Brawn  (11).  (Contempt  im- 

mediately on 

Mr.  Piggott  and  ]Vf  r.  Hart,   for  the  Plaintiff,    distin-  potting  in  a 

guished  that  case ;  the  contempt  being  for  want  of  an  farther  An- 

answer  in  the  first  instance ;  not  after  the  Master's  Re-  "'^f  *['  without 

port,  that  the  answer  was  insufficient  ( 12);  observed  the  ^^    ^   , 

.  .  ,  .  port  upon  the 

inconvenience,   if  a  Defendant  might  go  on,    and   put  Yeiwence     f 

in    twenty  sufficient    answers ;    and  insisted,    that  the  i\^^  £xcep- 

Flaintiff  must   have    an    opportunity  of  referring   the  tions;  though 

last  answer;  which  was  no  answer  to- me  exceptions.       the  costs  have 

not  been  a4>- 

The  Register,  being  consulted  by  the  Lord  Chancellor ,  ^^^  ^ 
stated  the  practice  to  be,  that,  if  the  Plaintiff  has  ac- 
eepted  the  costs,  which  this  Plaintiff  had  not,  and,  gene- 
taDy,  until  tbe  fourth  answer,  the  Defendant  is  entitled 

to 

<11)  4  Jffro.  C.  C,  212,  229.  charging  the  Defendant,  was 

(12)  In    that  case,   when  refused,  the  Exceptions   bad 

the   second  motion,  to  dis-  been  allowed.      Sec    4  Bro. 

charge  the    Order  for    dis-  C.  C.  22a. 
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ia06. 


Bailey 
Bailet. 


to  be  discharged;  and  then  he  must  answer  in  custody  ; 
also;  that  if  the  farther  answer  is  insufficient,  the  Plaintiff 
may  take  the  Defendant  again  without  a  fresh  Order ; 
unless  the  Plaintiff  has  accepted  the  costs ;  in  which  case 
there  must  be  a  fresh  Order ;  which  may  be  obtained  of 
course. 


The  Lord  Chancellor. 
The  Plaintiff  must  have  an  opportunity  of  referring 
the  Exceptions  :  but  the  question  is,  whether  I  must 
keep  the  Defendant  in  custody.  I  conceived  the  practice 
to  be,  as  it  is  now  stated;  and  thought,  there  was  no 
difference  between  a  first  and  second  answer ;  for  the 
mefming  of  the  Order,  that  he  shall  answer,  is,  that  he 
shall  answer  fully. 


June  28fil. 


The  Lord  Chancellor. 
The  practice  is  clearly  settled  by  several  authorities. 
Jnon.  2  P.  Wms.  481.  1  Harr.  347.  Dupont  v.  Ward{  13). 
Child  V.  Brabson  (14).  Br  am  field  v.  Chic/tester  (15), 
and  this  last  case,  WcUlop  v.  Brown  ( 16  )•  According  to 
these  cases,  and  the  practice,  the  Defendant  may  do  this 
once  more ;  and  then  there  will  be  an  end  of  it.  He 
must  therefore  be  discharged  ( 17 ). 


Mr.  Hari,  for  the  Plaintiff,  then  obtained  an  Order  to 
refer  the  Exceptions. 


(19)  1  Dick.  183. 
(14)  2  Ve$.  110. 
(16)  1  Dick.  379. 

(16)  4  Bra.  C.  C.  212, 223. 

(17)  Water$  v.  Taylor,  post. 
Vol.  XVI,  417.  Boekm  v. 
Detatiet,  1  Ves.  ^  Bea.  324. 
This  practice  has  been  since 
extended   to  a  4tb  Answer ; 


the  General  Order,  dOth 
April,  1700,  first  pablished 
by  Mr.  Beames,  in  his  valu- 
able edition  of  the  Orders, 
p.  317,  from  the  Register's 
Book,  1703,  folio  197,  ap- 
peariDg  to  have  never  been 
acted  upon  :  Balfour  v.  For* 
qukarmm^  \  &m.  ^  Shu  72. 
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1805. 

WATSON  V.  The  Duke  of  NORTHUMBERLAND.  JiineaeM,  28M, 

July  lit. 
npHE  Bill  prayed  a  partition  of  premises  in  the  county    Under  a  Coin- 
of  Northumberland  f  in  which  the  Plaintiff  was  seised  mitBibii  of  Pm-- 
in  fee  of  ll*30th  parts:  the  Defendant,  the  Duke  of  ^^^'^  ^/^^' 

Northumberland,  was  seised  for  life,  with  remainder  in        .        ..  * 

TV  i»       ®™  ^^^  differ- 
tail  male  to  Earl  Percy ^  of  6-30th  parts ;  and  the  Defen-  ^^^  retoms 

dant  Forster  was  seised  in  fee  of  the  remaining  13  parts ;  ^^^re  made; 
and  by  a  decree  it  was  ordered,  that  a  Commission  should  eaoh  by  two 
issne  for  that  purpose.    A  Commission  issued  accordingly  Commission- 
to  four  persons ;    directing  them,  any  three  or  two  df  **'*• 
them,  to  walk  over  and  surrey  the  estates  in  question^        ^     ^ 
and  to  make  partition  according  to  the  best  of  their  skill  'th    • 

and  judgment:  and  if  they  think  it  necessary  and  expe-  ^^^  another' 
dient  to  examine  witnesses  upon  oath,  to  take  the  depor  Commission 
sitioiis  in  writing,  and  to  cause  them  to  be  returned  with  issued  to  five 

the  Commission.  .  r  Commission- 

ers. 

To  this  Commission  two  separate  returns  were  made: 
one  by  the  two  Commissioners  chosen  by  the  Plaintiff:' 
the  other  by  the  Commissioners,  chosen  by  the  Defend- 
ants. Each  stated,  that  all  the  Commissioners  had  me^ 
and  walked  over  and  surveyed  the  estate,  .and  agreed  in 
the  valuation:  but  they  made  very  different  divisionii; 
and  there  was  no  retnm  of  the  depositions  by  either. 
Various  exceptions  were  taken  to  both  returns.  Tl^s 
principal  objection  made  by  the  Pla^tiff  was,  that  pait 
i>f  the  estate,  adjoining  a  harbour  and  the  sea  coast,  was 
alk>tted  wholly  to  Forsier:  also  the  exclusive  property 
JD  a  lime-stone  quarry;  without  any  reservation  to  the 
Plaintiff  and  the  other  Defendant  of  taking  stones  for  the 
improvement  of  their  allotments,  paying  damages :  such 
j|i  right  b^ing  reserved  by  the  other  CommisaionerB. 
Tbp  return  of  the  Commissionerci  ip  favour  of  the  D9- 

fendants 


V. 

The  Duke  of 

NORTHUM- 
BXSLAMD. 
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1805.  fendants  stated  a  proposal  by  the  others  to  determine 

W  atT  between  Ae  different  modes  of  division  by  tossing  up ; 

which  was  declmed. 

A  notice  of  motion  was  given  by  each  party  to  quash 
the  return  in  favour  of  the  other;  and  several  affi* 
davits  were  made  by  the  Commissidners  and  other 
persons. 

Mr.  Piggott^  Mr.  Alexander,  and  Mr.  BeU,  for  the 
Defendants. 
Under  this  Commission,  directing  four  Commissioners, 
any  three  or  two  of  them,  to  survey  the  estate,  the  survey 
must  be  in  writing,  not  oral;  and  must  contain  all  the 
particulars,  ascertaining  the  specific  and  distinct  value 
of  each  part.  Directions  are  ^ven  for  the  exammation 
of  witnesses  and  other  purposes ;  and  the  Commission- 
ers are  expressly  directed  to  return  the  fiicts,  and 
their  proceedings,  fairly  written  upon  parchment,  &c* 
They  have  returned  no  survey,  no  valuation;  stating 
nothing  but  the  quantity  of  the  estate,  viz.  670  acres ; 
*and,  that  they  have  allotted  certun  parts  to  each,  for 
their  respective  shares.  The  difference  between  these 
returns  is,  diat  the  one,  though'  it  does  not  return 
Ae  valuation,  states  the  result  of  it  The  other  is 
liable  to  objection,  not  only  as  not  stating  the  valur 
ation,  but  also  as  an  excess  of  power.  Allotting  a 
valuable  fimenstone  rodk  to  one,  a  rent  might  be  given 
to  the  others  for  owelty  of  partition :  but  tiiat  is  aO 
the  Cbmnns^oners  or  the  Sheriff"  could  do.  The  re^ 
medies  for  that  are  easy  and  ascertained;  not  subject 
to  the  objection,  arising  firom  leaving  it  open  to  eadi 
of  the  parties  for  the  purpose  of  improving  upon 
Us  own  aUotment  The  object  of  tiie  Comnussion 
is  entirely  to  take  away  rights,  tiiat  lead  to  such  un-' 
certainty.     The  priodj^e  is  against  the  adoption  of  u 

partial 


CASES  IN  CHANCERY.  14* 

fiartial  return ;  •where  the  Commisgioners  on  each  side  1B0&. 

do  the  best  they  can  for  their  respective  friends^  and  the  '^▲tson 

chance  b  to  be  taken  in  this  Court  with  the  imperfect  v. 

means  it  ha»  of  determining  in  such  a  case.  TheDttkeof 

®  NOBTHVM- 

BEBIiAMD. 

Mr.  Richards,  Mr.  RomUlpf  and  Mr.  Thamstm,  for 
the  Plaintiff. 
It  ia  not  known,  in  what  way,  or  at  what*  time,  this 
Court  first  assumed  this  jurisdiction.  It  was  probably, 
as  ia  the  case  of  dower,  first  introduced  by  the  circum- 
stance^ that  there  was  some  outstanding  estate;  which 
would  prevent  the  legal  i^emedy;  and  till  lately  every 
bill  bad  such  a  charge :  but  since  the  case  of  Curtis  V. 
Curtis  (18)  that  has  not  been  considered  necessary; 
being  merely  a  formal  suggestion;  though  probably 
founded  originally  in  fact. 

If  there  was  a  return  by  two  of  the  Commissioners, 
and  no  return  by  the  others,  that  would  be  sufficient. 
In  Corbet  v.  Dat>enafU  {\9),  the  returns  were  quashed; 
and  a  new  Commission  was  awarded;   to  prevent    the 
double  return    appearing  on    the    record.      That  was 
not  the  case  of  mutual  complaints  of  two  returns ;   but 
one  party,    a  Defendant,    complains    of  both  returns. 
There  is  no  case  previous  to  that.    In  Handle  y.  Adams f 
a  late  case  at  the  RoUSf  two  returns  were  made ;  and  upon 
the  application  of  the  Plaintiff  one  of  those  returns  was 
/Nippressed ;  and  the  other  established:  the  former  being 
iDonaidered  as,  though  nominally  a  return,  no  return  in 
Sscii  <^d  therefore  to  be  suppressed;   as  if  never  an*- 
nezed  to  the  Commission;   and  then,  two  Commissioners 
having  a  right  to  act,  the  Court  might  proceed  and  examine 
the  other  return ;  and  the  Master  of  the  BjoUs,  thinking 
*  there  was  no  objection  to  tjiat,  acted  upon  it.    If  that      L     ^^  1 
cannot  be  done,  it  is  in  the  ppwer  of  two  Commissioners 

by 

(IB)  2  Bro.  C.  C.  620,  (10)  2  Bro.  C.  C  25?. 


IM 
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Watson 

V. 

The  Duke  of 

NORTHUM- 

bbrland; 


[♦157] 


by  refusing  to  concur,  to  prevent  the  other  two,  who 
have  power  to  make  a  return,  from  obeying  the  Com* 
mission.  If  the  refusal  of  two  to  make  a  return  will  not 
prevent  the  Court's  acting  upon  a  return  by  the  others, 
the  effect  of  a  return,  which  the  Court  sees  ground  to 
suppress,  as  no  return,  can  be  no  more.  In  many  cases 
there  may  be  no  difficulty;  as,  if  the  Plaintiff  and  De- 
fendant were  seised  in  severalty  of  two  estates,  divided 
by  a  tract  of  land,  of  which  they  were  tenants  in  com- 
mon; and  two  of  the  Commissioners  made  a  proper 
division  of  that:  the  other  two  giving  to  the  Plaintiff 
the  land  contiguous  to  the  Defendant's  estate,  and  to  the 
Defendant  that  contiguous  to  the  Plaintiff's :  except  upon 
form  the  Court  could  have  no  difficulty  in  rejecting  the 
one  and  adopting  the  other.  There  was  great  difficulty 
upon  that  case.  They  even  made  it  a  close  Commission ; 
swearing  them  to  secrecy.  As  in  that  instance,  the 
Court  will  look  into  the  circumstancfss  attending  the  two 
returns;  and  establish  one;  quashing  the  other.  An 
ocular  survey  is  sufficient  in  the  common  acceptation; 
and  it  was  not  necessary,  that  the  consequences  of  the 

•  survey  should  be  put  in  writing ;  that  every  acre  should 
be  particularly  described ;  and  the  value  of  each  allot- 
ment stated ;  when  it  is  stated,  that  they  have  allotted 
them  equal  in  value.  There  is  no  resemblance  between 
this  proceeding  and  the  Report  of  a  Master ;  who  is  to 
ascertain  the  facts,  and  form  his  judgment  upon  them ; 
and  the  statement  of  facts  and  his  judgment  are  both 
subject  to  the  review  of  the  Court.  The  Master's  judg- 
ment is  in  truth  the  judgment  of  the  Court.  But  a  Com- 
mission of  Partition  comes  in  the  place  of  the  Writ  of 
Partition  at  Law.  The  only  distinction  is,  that  the  Com- 
missioners stand  in  the  place  both  of  the  Sheriff  and  the 
Jury.     The  Jury  are  to  have  ai  view :  the  most  important 

♦  part  of  their  duty ;  and  upon  their  own  view  they  may 
Qiake  their  return;  for  it  is  not  essentially  necessary,  that 
witnesses  should  be  examined*    The  Commission  directs 

theso 
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fhese  persons,  any  three  or  two  of  them,  to  go  over  and ' 
survey  the  premises,  and  to  make  partition  according  to 
the  best  of  their  skill  and  judgment,  not,  according  to 
the  facts,  ascertained  by  the  evidence  of  surveyors,  &c. ; 
and  then,  they  are  authorized,  if  they  think  it  necessary, 
and  expedient,  to  examine  witnesses.   ^That  is  not  made, 
imperative  upon  them;    but  they  are  to  judge  of  the 
necessity.*  The  Commissioners  may  be  persons  of  such 
skill,  that  it  might  not  be  necessary  to  incur  the  expence 
of  employing  surveyors. 


IdOd'. 


Watson  " 

V, 

The  Duke  of 
North  UM* 

BBllliAMlK 


The  Court  must  act  imperfectly;  not  haviqg  the  skiB, 
knowledge,  and  judgment,  with  which  the  Commissioners 
are  to  act,  upon  the  testiviony  of  their  own  senses,  as 
weH  as  upon  the  facts,  deposed  to  them.  This  is  the 
general  understanding.  Upon  very  few  Commissions  has 
any  return  been  made  of  the  evidence :  yet  the  objection 
was  never  before  made.  In  the  last  case>  Turner  v. 
Morgan  (  SO  ),  no  evidence  was  returned,  and  no  objec- 
tion was  made  upon  that  ground. 

The  charge  of  excess  of  power  by  these  Commis- 
sioners consists  merely  in  giving  liberty  to  each  party  to 

work 


(«0)  Ante,  Vol.  VIII,  143. 
The  end  of  that  case  was 
tipat,  ihe  Commission  hav- 
ing been  dxecat^d,  anExcep- 
tipp  was  tsken  by  the  De- 
fendant on  the  ground,  tbat 
the  Commissioners  had  al- 
lotted to  the  Plaintiff  the 
whole  stack  of  chimneys,  Sic. 
all  the  fire-places,  the  only 
staircase  in  the  bouse,  and 
all  the  conveniences  in  the 
yard. 


Upon  the  Ist  of  Augutip 
1804,  the  Exception  was  over- 
ruled. The  Lord  Ckancellor 
said,  he  did  not  know  how  to. 
make  a  better  partition  for 
the  parties;  that  he  granted 
the  Commission  with  great 
reluctsnce;  but  was. bound 
hj  authority;  and  it  must 
be  a  strong  case  to  induee 
the  Court  to  interpose;  as 
the  parties  ought  to  igtee  to 
buy  and  sell. 
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1805*  t^ork  Mid  use  the  lime-stone  for  the  use  and  improveni^i 

Watso^  of  the  respective  buildings,  lands,  and  allotments  in  the 

I,.  same  township,  and  for  no  other  purpose.     The  land/ 

The  Duke  of  in  which  the  lime-stone  was  situated,  being  given  to  one, 

bbrlamdJ  i^  v^  ^^  to  iP^6  th&t  liberty  to  each  of  the  others,  pay- 
ing him  a  rent  for  the  use  of  it.  An  actual  division  of 
such  property  was  impossible ;  and  as  they  had  previously 
been  tenants  in  common  of  it,  no  other  cours^could  be 
taken  without  injusdce.  This  lime-stdne  is  the  source 
of  all  the  value  of  the  premises.  An  equal  division  i» 
not  necessary  to  a  partition  ;  as  in  many  instances,  ar 
nianor,  an  advowson,  &c.  the  subject  does  not.  admit 
of  it. 

TThe  Lord  Chancellor. 

Jwu  28lA.  I  thought,  it  had  been  perfectly  setded,  that,  if  a  pa- 
tent writ  of  Commission  of  thb  sort  had  gone  to  four 
persons  in  these  terms,  and  the  four  Commissioners' 
had  divided  themselves  in  this  way,  in  contemplation 
of  the  law  and  of  this  Court  there  is  no  return 
whatsoever }  not  being  aware  of  the  case,  lately  decided 
at  the  RoUi.  First,  if  this  was  the  common  law  writ, 
there  would  be  no  denying,  that,  where  four  persons  are 
authorized  to  do  a  thing,  with  power  for  three  or 
two  of  them  to  act,  the  meaning  is,  that,  if  all  four 
act,  three  may  make  the  return;  and  If  three  act, 
two.  may  make  the  return.  The  Commisnon,  under 
which  the  Judges  of  the  Court  of  King's  Bench 
act,  illustrates  this.  If  a  difference  of  opinion  taket^ 
place  among  them,  if  three  are  in  Court,  and  two 
concur  in  opinion  against  the  third,  that  is  sufficient : 
but  if  all  four  are  in  Court,  and  two  are  of  one  ofi^ 
nion,  and  the  other  two  of  a  different  opinion,  th(Efr 
Commission  does  not  authorize  two  out  of  four  to  act; 
therefore  in  law  it  is  the  judgment    of  none  of  them. 

[  *159  ]  *Also,  if  this  writ  patent  is  to  be  construed,  as  all  com- 
mon law  authorities  are,  there  is  no  pretence  to  say,  that 

an 
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m  authority  could  be  executed  by  two  out  of  four  per- 
Bons ;  the  other  two  executing  it  in  a  manner  directly 
contrary:  but  if  four  act,  three  must  concur;  and  if 
three  act,  two  must  concur. 

In  the  case  of  Curzan  v.  Lyster  I  was  in  a  situation^ 
that  called  upon  me  to  consider  it  very  much ;  and  I  am 
confident  upon  my  own  recollection,  that  two  point* 
arose  in  that  case,  which  extremely  alarmed  both  parties: 
one,  that  the  Commissioners  had  divided  the  property  in 
such  a  way  as  to  throw  the  burgage  interest  very  much 
into  one  hand ;  and  there  was  a  serious  apprehension, 
that  this  Court  could  look  at  that  property  only  as  mere 
land ;  and  could  not  take  into  consideration  the  advan- 
tage, umlerstood  to  be  attached  to  it.  On  the  other 
hand  they  were  advised,  that,  the  Commissioners  having 
divided,  the  Court  could  do  nothing.  Those  consider- 
ations induced  the  parties  to  agree.  Also  in  Corbet  v. 
Dafe)Mnil(Sl),  I  recollect,  the  objection  came  from  the 
Court ;  for  Lord  Thurhm  himself  interposed,  and  said, 
he  could  do  nothing;  for  the  Court  had  not  that  as- 
sistance it  ought  to  have  from  a  due  execution  of  the 
CommisBioit  of  Partition. 


lB05u 


Watson 

«• 
The  Dake  of 

NO&THUM- 
aSftLANIK 


So  it  rested  till  the  case  at  the  liottf;  fmd  I  cannot 
help  thirtking,  notwithstanding  that  case,  there  is  gi^at 
wcvght  m  the  objection,  if  the  legal  construction  of  the 
instrument  be  upon  all  antecedent  authority  such  as  I 
have  suggested.  The  objection  is  also  founded  strongly' 
in  pdiey  as  well  as  in  kw^  and  this  case  shews  that.  I 
have  no  difficulty  in  sajrii^,  if  the  jbcts^  stated  in  one  of 
these  retmrns,  as  to  the  conduct  of  all  the  Commissioners, 
*  cannot  be  contradicted,  I  should  feel  myself  called  upon 
to  suppress  both  returns ;   finr  all  four  Comnussioners 

mis- 


[  •160  1 


(21)  2  Bro.  C.  C.  252. 
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180&         misundevBtood  th^  duty.     Commisttoners,  when  onM 

Watvon;      ^^^y  '^'^  appoititedy  tlioiigh  appoii^ed.  by  Ae  different 

«^  parties^  afe  Conuniaiidners  for  all  the  parties.    These 

Tbe  Dake  of  Commissioners    have  totally  mistaken   the  situation,  in 

^^AMnJ  ^^*^^  *®y  ®*^^'  *^"*  ^"^y*  and  the  confidence, 
Commission-  P^^^  ^^  *hem  by  the  Court,  if  they  call  themselves  the 
ers  not  to  con-  Defendant's  or  the  -Plaintiff's  Commissioners.  When 
sider  them-      once  they  are  nominated,  they  owe  an  impartial  duty  ta 

selves  agents    the  Court  and  aU  the  parties  (22). 
for  the  psrties, 

Jy^^^boM  they     These  CommiaBioners  caused  «  survey  to  be  made: 

*  (that  is  the  expression).  Each  took  a  copy;  and  so  se- 
parate and  apart  two  see,  how  they  can  make  the  best 
division  for  the  Plaintiff,  and  two,  for  the  Defendant.. 
They  do  not  meet  together,  as  they  ought;  and. expose 
the  mind  of  each  to  all ;  and  see,  how  they  can  divide  it 
together:  but,  making  their  division  separatelyi  th^. 
meet ;  and  each  two  produce  their  division ;  and  of  ne- 
cessity the  proposed  divisions  are  perfectly  difierent :  each 
abide  by  their  own  decision;  then  a  proposal  to  tosa 
up  was  made:  an  objection  was  made  to  that;  at  length 
they  make  these  separate  returns.  It  is  clearj  that  is  not 
a  due  execution  of  the  authority  upon  either  side»  It  i^ 
an  execution  of  their  authority,  made  under  a  conviction, 
that  the  Comnussioners  were  to  struggle  for  the  intenats 
of  those  who  appointed  them.  AJl,  that  is  to  be  expected, 
if  Coiiunissioners  are  to  divide  in  this  manner,  b,  that, 
instead  of  parties  being  satisfied,  that  their  duly  re-^ 
quires  them  to  name  men  of  impartiality  as  wejll  aa  of 
skill,  the  consequence  will  be,  that  you  never  wij]i  bavac 
any.  person  named,  who  will  act  in  any  other  .way  than^ 
each  for  the  person,  wha  named  him.  But  if  there  must 
be  a /majority,  partly  would  feel  it  their  interest  to  name 
persons  of  impartiality ;  and  Commissioners  would  find^ 

they 

(22)  So  as  to  arbitrators,    dee  ante,  VoL  I,  226,  and  tha 
note. 
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Uiey  could  ool  hdfe  tfae  object  of  this  Couit.    If  h  was.        Mttb 
CBtire,  the  wkqkfloaiest  thing^  for  the  geaeral  adminis-      w2Tfi6v 
tiatioa  of  jttrtiee  would  be  to  put  dbe  strict  legal  con-  p^ 

stnietioo  upon  die  authority  given  by  the  writ:  and  noU  T^  IHike-of 
witfaatndiDg  dut  cufe  my  present  opkaon  is.  that  thU  U  ^."ilS!? 
not  a  due  execution  of  that  authority. 

The  suppression  of  one  of  these  returns  would  not  re- 
move the  diflSculty ;  for,  all  four  acting,  and  being  will- 
iog  to  siake  a  return^  no  two  could  make  a  return. 
Thetefone  quashing  one  wiU  not  set  up  the  other.  Upon 
that  ground  therefore  it  must  go  back.  I  should  lament 
it  the  more,  if  I  saw  any  hope,  that  I  could  do  any 
thing  bot  seod  this  back  upon  the  merits.  But  there  are 
objectioni  to  both  certificates^  of  such  a  nature,  that  I 
ought  not  to  trust  myself  with  the  dedsion,  upon  such 
maleriab  as  can  be  laid  before  me,  that  either  is  right. 
I  tefierj^y  die  practice  is,  as  it  has  been  stated,  that  in 
general  die  return  is  made  without  the  evidence :  but  then 
how  is  it  posnble  for  die  Court  to  act,  where  four  Com- 
nnssioners,  all  skilful  men,  in  whom  the  Court  places 
confidence,  make  different  returns,  two  on  one  side,  and 
two  on  the  other  t 

From  the  eerdficates  it  appears,  they  have  aU  agreed 
as  tb  die  \rafaie  of  the  land.  But  in  one  scite  it  may  be 
of  vefy*  difiisrent  value  from  the  value  of  it  in  another 
sdto:  fcr  instance,  die  land  containing  the  lime-stone. 
Ghriiig  Aat  to  one  with  die  benefit  of  this  reservation  to 
Ike  <!(tbKkB  may  be  very  proper;  or  it  may  not.  If  there  .  .  ^ 
is  vMMrtrtD  it  Ibr  msinure,  fai  diat  country  it  is  an  object 
of  vdlie^  iM  merely  as  huid,  but  as  a  commercial  object ; 
maAitMi  connderatioQ  is  to  be  attended  to  also.  But  it 
may  be  fiur  to  give  iite  whole  to  one ;  provided  it  is  made 
up  to  die  odiers,  with  due  regard  to  that  consideration. 
So^  as  to. die  appointments  to  Waison  and  Foster,  with 
•  refinrence  to  their  private  property,  there  may  be  no  reja-  [  •  162  ] 
for  disturbiiig  the  partition...  The  principle  .as  to.th/tt 

Vol.  XI.  L  is, 
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1805.         jb,  that,  if  the  thing  divided  is  given  with* due  regard  t(^ 
Watson       ^^^  value  of  that  thing  among  the  parties/  it  is  ho  objec^ 
V.  tion,  that  it  is  ^ven  so  as  not  to  increase  the  value  of 

IJie  Dake  of  ^ther  property,  not  the  subject  of  the  partition.    In  many 
BBiUiANB,      cases  a  man  might  say,  another  should  not  have  two- 
thirds  of  a  field  contiguous  to  his  mansion-house>  with- 
out paying  a  price  on  account  of  its  value  to  him  with 
Teference  to  that  situation. 

I  have  not  at  present  any  means  before  me  of  dedding, 
whether  this  partition,  which  does  not,  as  it  could  not 
*)po8sibIy,  allot,  in  the  proportion  6,  11,  and  13,  bear  to 
30,  the  different  parts  of  the  estate,  upon  which  par- 
tition ought  to  be  made,  has  been  made  with  due  regard 
%o  sdte  and  convenience,  and  the  different  local  advantages 
-the  phypeirty  would  carry  along  with  it.  It  is  not  possible 
ibr  me  with  the  inateriab  before  me  to  form  a  satisfactory 
judgment  upon  such  considerations;  and  therefoUe  I 
^eamnot  help  thinking,  if  the  law  allows  me  to  say,  this 
is  tiot  a  due  -return,  I  ought  not  to  struggle  to  execute 
a  duty  I  cannot  execute. 

My  present  opinion  therefore  is,  that,  notwithstandmg 
the  case  at  the  RoUs,  two  Commissioners  making  one 
return,  an3  two  others  making  one  directly  contrary  to 
that,  there  is  no  validity  in  either. 


!ne  Lard  Changblloiu 

Jnlglti.  I  remain  of  the  same  opinion;  that,  where  two  Ceni* 

uissioners  return  one,  and  two  the  contraiy,  way,  nothing 

;  can  be  done  upon  either  retom.    I  have  great  anxie^ 

'lo  gratify  the  inclination  to  ^ive  some  directioD  to  the 

'  Commissioners,  in  what  manner  thfey  are  to  execute  tbeir 

[  *163  ]     "^duty :  but  in  all  the  uncertainty,,  that  prevaik  upon  thia 

subject,  I  do  not  find  the  means  of  informing  myadf 

%hs^  direction  to  give.    It  must  be  either  by  sending  it 

to  die  Master^  to  state  the  practnpe»  which  will  beeoqpM* 

iive; 
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tire ;  or  hy  empbyfng  some  person  to  look  in  the  Regis- 
ter's Office*  vith  a  view  to  see,  what  the  Court  has  done 
irith  such  caasfl  of  Commissions*  Without  such  informa- 
licHi  I  cannot  say,  what  is  the  preoisey  accurate,  and 
^flBdali  node  of  directing  them  to  execute  their  duty. 


1805. 


Mr.  Caoie  (Amicus  Curia)  said  in  a  case  in  the  Court 
of  Exchequer  the  Court  its^  named  Commissioners  to 
set  out  land  in  lieu  of  titheSf  There  had  been  two  Com- 
imsncma;  and  the  ComipiMon^s  named  by  the  parties 
could  not  agree. 

Tke  Lard  Chancellor. 
.  I  undeprstand,  the  Court  Qf  Exchequer  have  be^  of 
Hie  ai^me  opnion ;  that,  where  two  Conunissioners  return 
way,  and  two  another,  nothing  can  be  done. 


Another  Commission  insuedi  directed  to  five  Com^ 
lilisaioners* 


Watson 

V, 

The  Dake  of 
Northum- 
berland. 


SUTTON,  Ex  parte. 

A  N  objection  wgs  taken  upon  a  petition  in  bankruptcy; 

that  the  debt,  upon  which  the  Gomnussion  was  taken 

onty  was  a  bill  of  costs,  due  to  the  petitioning  creditor, 

^  ap  an  attorney ;  which  had  not  been  signed  and  de£vere4 

by  him  under  the  Act  of  Parliament  {  23 ). 

VfT.Riphard9  and  Bfr.  Owen^  in  support  of  the  peti- 
tion, .admittmff,  that  a  commission  cannot  be  tak^i  out 
upon  9ifL  equitable  debt^  contended,  that  this  was  not  an 
.efnttaUe,  but  a  legid,  debt;  though  an  action  could  not 
be  maintained  upon  it,  until  the  directions  of  the  statute 

Mr- 

ism)  Stat  %  €ko.  II.  e.  93.  t.  SS» 

LS 


1805. 

An  Attorney's 
Bill  of  Costs, 
though  it  has 

signed  and  de- 
livered mider 
the  statate 
2  Geo.  II.  c.  23. 
t.  22.  is  a  l^;al 
debt,  upon 
which  a  Com- 
mission  of 
Bankruptcy 
may  issue. 
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1805.  Mr.  Romilty  and  Mr.  Cooke^  contrd,  insisted,  that  the 

^  ^^"^^  '      ^c^  of  the  petitioning  creditor  must  be,  not  only  a  legaf 

Ex  wirtL      ^^^^  ^^  *^  nature,   but  a  debt,   upon  which  an  actions 

might  be  brought ;    and  an  attorney  might  thus  cause' 

.      the  ruin  of  a  trader,  by  taking  out  a  Commission  upoi» 

a  bill,  which  afterwards  may  be  cut  down  by  taxation* 

The  Lord  Chancellor. 
A  Commission  My  opinion  is,  that  an  attorney  may  take  out  a  Com-* 
of  BaDkrnptcy  miBsion  of  Bankruptcy  without  delivering  his  bill.  It  iff 
caDDot  be  taken  ^^^^^  ^  Commission  cannot  be  taken  out  upon  an  equi- 
ou  upon  an  ^^\q  jebt :  but  the  question  is  not,  whether  the  debt 
equiUble  debt.  «x       /^         •    •        •  u-  u 

to  support  a  Commission  is  one,  upon  which  an  action 

cannot  be  brought  by  virtue  of  any  imposition  of  the 
legislature,  but  upon  the  nature  of  the  debt,  being  an 
equitable/  and  not  a  legal,  debt.  There  is  no  doubt,  «ail 
attorney's  bill  vs  a  legal  debt ;  and  he  has  all  the  reme- 
dies, that  are  not  taken  away  by  Act  of  Parliament :  but 
the  law  had  restrained  him  from  bringing  any  actionv 
until  his  bill  has  been  delivered  a  month;  but  leaves 
him,  where  he  was  previously  to  that  act,  as  to  Com- 
missions of  Bankruptcy,  There  may  be  hardship  in 
permitting  him  to  take  out  a  Commission  upon  a  de- 
[  ^  1.6& .]       *  mand,  which  may  be  reduced  by  taxation.     In  many 

cases  there  is  great  hardship  upon  him.  But  it  is  enough 
to  say,  the  language  of  the  act  has  not  restrained  this 
remedy ;  which  is  therefore  open  to  him ;  and  my  opinioil 
therefore  is^  that  it  is  not  necessary  to  deliver  his  billr(24'). 

(24)  Moie.  Z\.  '  Ex  parte  Jonei  v.  Alephiin,  Vol.  XVT, 

■  '■'                Boweil,  XBase,  312.    Post,  470,  the  objection,  that  an 

Vol.    Xy,    489,    Ex   parte  attorney's  bill  had  not  been 

Detcdney;    where    Uie    Lonjl  delivered   under  t&e  Act  of 

Chancelhr  pots  it  upon  this.  Parliament  was    not    taken 

ihit,  a  Commission  of  Bank-  upon  a  motion  to  discharge 

^              .  mptcy  being  a  prompt  reme-  a  writ  of  Ne  exeat  regno,  Thb 

.    dy,  the  object  would  be  de-  distinction  is  thas'suflMentl^ 

.:  ieated  by  waiting  a  month ;  accounted  for,  without  sup- 

and  for  the  same  reason  in  posing  an  omission  in  the  Act 

of 
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of.  Parliapieiit  (^Beame$  em 
fkMM^  291).  A  proyisioQ, 
calcnbted  ior.  the  protectioja 
of  the  client  in  ordinary 
Gisesy  may  not  have  been  in? 
tended  to  depriye  the  at- 
torney  and  x>ther  creditors, 
whose  relief  perhaps  can  be 
obtained  only  through  his,  of 
a  prompt  remedy  adapted  to 
iBztraordinary  and  critical  cir-* 


camstances.  The  bill,  ifaongh 
avoidable  for  smch  a  purpose^ 
is  subject  to  examination* afr 
terwards :  Post,  XVI,  166. 
at  the  instance  of  any  credi- 
tor :  Ex  parte  Prideavx,  1  Glyn 
Sf  Jafh,.  28.  A  Commissioi^ 
may  be  taken  out  by  an  Exe- 
cutor before  probate :  Ex 
parte  Paddy,  3  Mad.  241. 


1B05. 


Sutton, 
Exporter 


PALMER  V.  NEAVE. 

I^Y  the  marriage  settlement  otJohn  Payne  and  Mary 
Manamx,  dated  the  29th  of  May ,  1792,  in  considera- 
tion of  the  marriage  and  of  the  sum  of  2000/.,  the  portion 
paid  to  Mr.  Payne^ .  his  father  Sir  C^iee  Payne  granted 
to.  Miss  Manoux,  after  the  decease  of  her  intended  hus- 
band, an  annuity  of  400/.,  charged  upon  estates  in  the 
West  Indies;  to  be  paid  in  full  for  her  jointure,  and  in 

lieu  of  dower. 

•     -  .-  ^ 

By  a  bond  of  the  same  date,  Mr.  Payne  became  bound 
to  his  &ther  in  the  penal  sum  of  3000/; ;  with  condition^ 
reciting  the  intended  marriage ;   and,  that  John  Payne^ 
mat  faa^dng  it  in  his  power  to  settle  a  jointure  upon  his 
inteiuled  wife,  JSir  GUUes  Payne  at  his  instance  and  re- 
•^uest  upon  the  treaty  for  the  marriage  agreed  to  grant 
and.  secure  to  Mary  Mdnoux  during  her  life,  in  case  she 
should    survive   her  intended  husband,    a  yearly  reht- 
i^iarge  of  40Q/.  out  of  Sir  Gillies  Payne*s  estates  in  the 
JfeH  Indies:  and  ..reciting  the  exeeution  of  the  settle- 
peot  accordingly;  and  that  in  order  to  induce  Sir  OiUies 
Smyne  to  grant  the  rent->charge,  John  Payne  proposed 
afHd  agreed  to  enter  into  a  bond,  for  the  purpose  of  in- 
demnifying Sir  Crimes  Payne,  his  heirs  and  assigns,  and 
)UM  said  estates^  against  the  payment  of  the  said  rent- 

chargc. 


Rolls. 

1805. 
July  2d. 
Settlement  of 
a  jointure  by 
a  father  upon 
the   marriage 
of  his  son. 
Boud   of  in- 
demnity, of  the 
same  date  by 
the  son  to  the 
father,  void,  as 
f  fraud  upon 
the  contract 


id# 
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Palmer 

9. 

Neayb. 


charge,  &c. ;  and  deehring,  that  if  John  Payne  should 
pay  the  annuity,  and  keep  Sir  Gillies  Payne^  his  heirs,  &c. 
indenmified,  or  if  Mary  Manoux  should  die  in  the  life 
of  her  husband,  the  obCgiition  should  be  void. 

• 
John  Payne f  afterwards  Sir  John  Payne ^  died  in  1803 ; 
leaving  his  wife  surviving.  The  bill^as  filed  by  his  exe- 
cutors against  the  executors  of  his  father ;  charging,  that 
the  bond  was  a  fraud  upon  the  settlement,  and  the 
parties ;  that  it  was  privately  settled  and  agreed  upon 
between  the  husband  and  his  father;  and  that  neither 
the  wife  nor  her  father  were  informed,  that  any  such 
bond  was  to  be  entered  into,  or,  that  the  estate  of  Sir 
Gillies  Payne  was  in  any  manner  to  be  indemnified 
against  the  payment  of  the  annuity ;  and  diat  Sir  Gillies 
Payne  made  nse  of  his  influence,  as  fath^,  to  induce  loSs 
•on  to  ^ve  the  bond.  The  bill  prayed  accordingly,  thai 
the  bond  may  be  dedared  a  fraud  upon  the  marriage  set^ 
dement;  and  maybe  declared  void,  and  be  ddivered  up. 


The  Defendants,  in  answer  to  the  charges  of  the  BiH, 
stated,  that  they  did  not  know,  whether  the  bond  was 
entered  into  with  the  knowledge  of  the  parties  to  the 
settlement,  or  privately*  No  evidence  was  produced  on 
either  side. 


Mr.  Eomilly,  for  the  Plamtifis,  contended,  that  the 
bond,  of  the  same  date  as  the  articles,  and  the  ol^ect  to 
undo  what  was  done  by  the  settlement,  was  a  fraud  upon 
the  settlement;  according  to  Turton  v.  Benson  fjt5\^ 
Neville  v.  WilUnscn  ( S6 ),  and  many  prior  cases. 

Mi. 


(25)  1  P.  Wms.  406. 

(26)  I  Bro.  C.  C.  548. 
Seott  V.  Seottf  cited  ante. 
Vol.  Ill,  458. 

The  principle,  thst  s  pri- 
vate variation  of  the  terms  of 


a  contract  by  sottie  of  die 
parties,  prejadioial  to  olheM, 
is  void,  .prevails  is  a  Tsriely 
•f  esses.  -See  ante,  Easis^ 
hrooh  V.  Ssaii,  Vol.  Ill,  45k« 
JIfiiioioii  V.  Sieck^  VL  300. 
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Mr.  Piggoit  and  Mr.  JVingfield,  for  the  DefeDdantii^ 
msiated,  that  the  circumstances  of  this  case  did  n6t 
shew  any  firaud  upon  the  marriage  contract,  as  in  all  the 
caaes  referred  to;  in  which  kj  a  distinct  transaction  pairt 
of  the  moneiy  was  to  be  returned :  this  was  only  a  natund 
{faBBSif  transactiotif  perfectly  firee  from  fraud. 


18M. 


Palmbk 

Nbays. 


Mr.  JXamittjf,  in  Reply^  was  stopped  by  the  Qo^urt. 


The  Mastsk  ^  the  Rolls. 
There  is  no  distinction  in  principle  between  this  and 
the  other  cases.    This  b  as  much  a  fraud  upon  the  faith 

of  the  marriage  contract.    In  what  does  the  fraud  con*. 

■  • 

sist  ?  In  affecting  to  put  the  party,  contracting  for  mar*, 
riage,  in  oQe  situation  by  the  articles,  putting  that  party 
in  another,  And  a  worse,  situation  by  a  private  agreement. 
The  parent  in  Uiis  case  professes  himself  to.  settle  die. 
jointure.  The  son  therefore  according  to  that  was  to 
have  no  part  of  the  burthen  thrown  upon  his  proper^:, 
but  by  the  private  agreement  the  burthen  is  thrown  alto* 
gether  back  upon  the  son.  It  is  of  no  consequence,  that 
die  lady  is  equally,  or  more,  secure;  for  the  contract 
proceeds  upon  diis;^  that  he  h^  found  the  loeans  of  pror 
viding  for  bier  without  resorting  to  his  own  fortun^.^ 
Whereas  the  e£fect  of  the  private  agreement  is  to  throw 
the  burthen  jentirely  upon  his  fortune ;  by  which  he  is  to 
that  extent  prevented  from  providing  for  his  family, 
as  he  otherwise  might.  This  is  just  as  much  a  fraud 
IIKm^e  poarriage  colitriact,  us  if,  receiving  a.  fortune,  he 
rttums  part  of  it.  His  capacity  of  providing  for  his 
funily  is  equaHy  dimini^^d  in  both  cases.  There  is 
tfifBraliwe  po  distjpcdon,  upon  which  lj^  case  can  be 
Ukm  out  of  the  effect  of  the  principle.  , 
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Rolls* 
1W4^  u  KNOWLES  r.  HAUGHTON.  *^ 

Jvfylth. 
The'  ptofitB  of  rpHE  object  of  the  bill  was  to  establish  a  partnership 
a  partnenbip  betweeathe  Plaintiff  and  the  Defendant  in  the  busi- 

in  niiderwrit-  fkeas  of  brokers  and  underwriters;  praying  an  account, 
Mg,  iUegal  by  ^^  payment  of  a  moiety  of  the  profits.  The  Plaintiff 
eG  I  18  ^®ot  into  evidence  to. prove  the  partnership;  which  was 
t.  12.'  cannot '  ^^'^^^^  ^7  ^^^  answer ;  the  Defendant  stating,  that  the 
be  the  sabject  I^intiff  was  merely  employed  as  a  clerk ;  though  the 
of  accoQDt  in  Defendant  allowed  him  half  the  profits  of  the  under- 
eqaity.  writing  business;    and  that  the  insurance  business  was 

conducted  in  the  sole  name  of  the  Defendant;  and  in- 
sisting, that  the  partnership,  as  underwriters,  could  not 
legally  subsist ;  and,  in  case  a  loss  should  be  incurred  in 
that  business,  the  Defisndant  could  not  charge  the  Plain- 
tiff with,  or  compel  payment  of,  a  moiety  of  the  loss  ; 
admitting,  that  it  was  understood  between  tliem,  that  the 
Pliuntiff  should  be  answerable  for  a  moiety  of  the  losses, 
if  any,  upon  that  account. 

*  Mr*  Richards  and  Mr.  Leach^  for  the  Plaintiff,  cited 
the  case  of  Watts  v.  Brooks  ( 37 )  ;  insisting,  that  the 
object  of  the  Statute  ( 28)  was  only  to  avoid  the'  contract 
as  against  the  assured ;  and,  that  the  Statute  was  satisfied 
by  the  appearance  of  only  one  name ;  against  ^rhom  alone 
die  action  could  be  brought. 

Mr.  Romilly  and  Mr.  Hart^  for  the  Defendant,  denied 
the  law  of  that  case,  upon  the  authority  of  Sullivan  v. 
Greaves  {99)  and  MiteheU  v.  Cockbum  (SO);  insisting, 
there  can  be  no  distinction  upon  the  Statute  ( 31 )  between 
Law  Imd  Equity.  . 

The 

(27)  Ante,  Vol.  Ill,  612 ;  (ao)  2  H.  Bla.  370.  Park's 
see  the  note,  374.  Insur.  8. 

(28)  SUt.  6  Geo.  I,  c.  18,  (81)  SUt.  6  Geo.  I,  c.  18. 
#.  12.  8. 12. 

(20)  Park's  iHsur.  8. 
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The  Master  qf  the  Rolls  expressed  his  approbation 
of  the  late  cases ;  ohaesrmg^  -that  he  had  always  found 
it  difficult  to  reconcile  the  distinction  in  WttHs  v.  Brooks 
t9  his  niSiid.  '  As  to  the  drcumstancey  that  the  nkHj^ 
of  Ae  Defendant  almie  appeared,  if  Ibe  oAer  hisurers 
could  compel  a  contribiltion,  the  assured  had-  the  security 
of  their  capital ;  and  any  other  construction  would  do 
away  the  effect  of  the  statute  in  &vour  of  tJce  companies; 

9 

The  Decree  dismissed  so  much  of  the  Bill  as  sought 
an  account  of  the  profits  of  the  underwriting  business^ 
and  directed  an  account  of  the  other  business  ttjlbn  the 
footing  of  the  partnership  ( SS ). 

(32)  Ex  Relatione, 


1B05. 


KlfO#tB8 


"-■      HjJ  i.M 


.tJ 


ANONYMOUS. 

]M[R.  Leach,  for  the  Plaintiff,  after  a  decree,  directing 
inquiries,  moved  upon  terms,  that  the  bill  should 
be  dismissed  with  costs. 

Afr.  Cooke,  for  the  Defendant,  had  no  objection,  if 
such  an  order  could  be  made  after  a  decree,  except  by 
decree  on  farther  directions. 

The  Lord  Chancell<)r« 
If  the  decree  merely  durects  inquiries,  to  enajbl^  the 
Court  to  determine  for  the  first  time  what  is- to  be  done, 
the  parties  may  consent  now  to  have  such  an  order  as 
fsould  be  made  upon  farther  directions.  Therefore  upon 
the  consent  let  the  bill  be  dismissed  with  costs. 


1806. 
July  11 M. 
After  a  De- 
cree, merely 
directing  in-> 
qniries,  such 
an  Order  as 
conld  be  had 
on  farther  dt*» 
rections  may 
by  consent  be 
made  on  mo* 
tion;  as,  in 
this  instance, 
to  dismiss  the 
bill  with  cpstSf 
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1806. 

Order  iipoo 
the  Sheriff  to 
pay  to  the 
party  money 
under  an  At- 
tachment for 
not  paying 
eosti* 


SOLLY  p.  GREATHEAD  (88). 

A  MOTION  was  made,  that  the  Sheriff  of  tl^  county 
oi  Keai  may  be  ordered  to  pay  to  the  Defendants 
widuQ  a  fbrtnigfat  SSL  14f.  lOd.  reported  due  to  them« 
with  the  costs  of  Contempt,  occasioned  by  an  AttBch- 
ment  issued  against  the  Plaintiff  for  not  obeying  a  Sub' 
pcena,  by  which  he  was  directed  to  pay  to  the  Defendants 
88L  14«.  lOeiL  costs,  irith  the  costs  of  the  application. 
Notice  of  the  motion  was  served  personaUy  on  the  Sherifif 
MM  well  as  on  the  Clerk  in  Court :  but  the  Sheriff  did  not 
appear.  It  appeared  by  the  affidavit,  diat  after  notice 
given  by  the  Sheriff's  officer,  that  the  Plaintiff  was  in 
custody  by  Warrant  under  the  Attachment,  he  was  re- 
leased. 


Mr.  JBell, .  in  support  of  the  Motion,  cited  from  the 
Register's  Book  (  34  )  a  case,  in  which  the  sheriff,  having 
permitted  a  man,  taken  upon  an  attachment,  to  go  at 
large,  was  upon  motion  ordered  to  pay  the  money  bato 
Court. 


The  Lard  Chancellor  observed,  that  it  was  a  strong 
ijieasute ;  but  upon  fhe  authori^  produced,  aad  us  tbey 
did  not  appear,  maide  (be  Orden 


(3d)  SUted  from  the  Re- 
gister's Book,  1804,  by 
Mr.  JBeamet,  on  Casts,  353. 
See  138, 9. 


(34)  Mich.  1784.  Reg. 
Lib.  B.  1784,  folio  10.  Xe- 
^tt  V.  Lettenegp  Beamus^  tm 
Cosh,  352. 
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WY  indentiires/ dated  the  i8th  at  February,  lY95,  JBIS^    Demise  bj  a 
mA<?^%  Hatckkin,  tenant  for  Kfe  of  a  copyhold  form,  copyholder  for 
hcU  of  the  manor  of  Gretxi  Bromley  in  the  county  cff  one  year,  and 
Euexj  demised  the  fiurm  to  John  Lt^Hnj  Ms  executdrsi  ^^^ 

•Ad;  to  hold  from  3ficAarfoiM  1794,  ^for  and  daring  C^^'^'Jtonn 
^  die  full  end  and  term  of  one  irhole  year  from  thence  from  year  to 

*  next  ensoing  and  ftdly  to  be  complete  and  ended^  a:hd  year  for  the 
"  at  the  eiftd  of  the  said  term  of  one  year  from  year  to  term  of  thir- 

•  year "  for  and  during  the  term  of  thirteen  years  more  in  ^^^  y®*" 
«'an  fetmeen  years  if  the  lord  or  lords  ladyor  kdles  of  f^'®'  '"  ^ 

-  the  said  manor  or  manors  of  whom  the  said  demised  J?"^3^i 
'*  premises  are  holden  will  give  license  or  consent  and  so  ^y^  license  * 
**  as  the  same  or  any  part  thereof  shall  not  become  for-  and  so  as  there 
*^  felted  or  liable  to  be  forfeited  yielding  and    paying  shall  be  no  for^ 
"therefore   yearly  or  every  year  during  the  said  term  feiture;  with 
^  unto  the  said  EUzobeth  Hotchkin  and  her  assignij  foJr  ^«  "•^^  «o^«- 
•*  so  long  a  time  as  she  the  BSiid  Elizabeth  Hotchkin  AitA  °*°^'**  *  ^^^ 
•five  and  frrom  and  immediately  afker  her  decease  urit6    nn.  *  license 
"*  such  person  or  persons  to  whom  the  next  immediate  jg  |^  condition 

remainder  or  reversion  of  the  same  premises  shall  fot  precedent; 

the  time  being  belong  the  yearly  rent  or  sum  of  4Sil.  :*  and,  not  being 

payable  half-yearly,  at  Lady^day  and  Michaelmas.  granted,  there 

is  no  lease  at 

The  lease  contained  a  proviso  for  re-entry  for  non-   f  ^  ^      ®' 

M  ••-■  «a««^      than  from  vear 

pqrment  of  rent;  or  if  flxe  tenant  should  assign,   ac;  "^  . 

wiAoiit  ficense,  tnr  commit  waste,  &c.;  and  a  covenant  ihere  is  no 
%y  LtffHn  **  during  the  said  term**  ibr  payment  of  Ten^  equity  upon  the 
and  repairs,  und  the  tiiual -covenants  for  occupation  %  a  circumstance, 
lurm  lease ;  among  -other  |>articuhcrs  ''In  iSie  bat  year  of  that  the  Lord 
•'Ais  demise''  to  leave  ten  t5r  twelve  acres  df  fillo#,  and  Purchased  his 
ts  pennit  the  succeeding  tenairit  iio  «nter  and  sow  the  t«n«n*'«  "»ta- 
fdkws  hitlttfy,  %sc.\  and  ^-tperok  Elizabeth  Hotcidm,    .     ^  i^^  j 
l^r  her  assigns,  &c.  i.o  ^nter  an*  -sow  "  m  <he  Taat  year  ^^^j^   ^^^  ^ 

^  express  excep- 
tion of  111)  subsisting  leases,  or  agreements  for  leases. 


171 


GASflS  IN  CHANCERY. 


1805. 


Ldfkin 

.     V. 


[  •178  ] 


'*  of  this  demise ;  *'  and  Elixabeih  Hoichkin  covenanted 
for  certain  repairs ;  to  allow  for  the  fallows  out  of  the 
last  half-year*9  rent>  and  the  use  of  a  bam  and  piece  of 
ground  *'  till  Ladjf'day  next  after  the  expiration  of  this 
**  demise ;  **  and  that  he  the  said  John  Ln^kin^  his  exe- 
cutors, &c.«  paying  the  rent  and  performing  the  cove* 
nants,  ''shall  and  may  peaceably  and  q^etly  hare,:  hold, 
*'  ^  occupy,  possess,  and  enjoy,  all -and  singula  the  abover 
V  mentioned  to  be  demised  premises  with  the  appurter 
*'  nanees  for  and  during  the  term  aforesaid  without  the 
''  let,  suit,  trouble,  denial,  or  disturbance  of  the  said 
f '  EUzabeth  Hotchkin  or  her  assigns  or  of  the  person 
''  or  persons  to  whom  the  next  immediate  remainder  or 
*'  reversion  of  the  same  premises  shall  for  the  time  being 
''  belong,  or  of  any  other  person  or  persons  by  her  or 
''  their  means,  consent,  or  procurement/' 


Lufkin  also  covenanted,  in  ca^  EUzabeth  Hoichkin  or 
(lolonel  Buckeridge,  then  the  next  immediate  person  in 
remainder  or  reversion,  should  be  desirous  to  possess  all 
or  any  part  of  the  premises  demised  for  her  or  his  own 
lustual  occupation,  or  for  the  purpose  of  building,  upon 
twelve  months  notice  to  surrender  all  or  any  such  part ; 
receiving  a  compensation  according  to  arbitration. 


No  license  was  obtained  from  the  Lord  of  the  Manor. 
The  lessee  entered  inunediately  after  execution  of  the 
lease ;  and  continued  in  possession  until  hi3  death  in 
August  1801 ;  and  fifter  his  death  his  executors  took 
possession.  On  the  18th  of .  September,  1801^  Joh^ 
Hanson,  then  and  at  the  execution  of  the  lease  Lord 
of  the  Manor  of  Great  Bromley,  contracted  with 
Mrs.  Hoichkin  and  ColoQ^  Bucketing?  for  the  purcbfise 
of;  this  oopybold  &|rm  with  pther  premises ;  and  acconlr 
ingly  in  February*  1802  the  premises,  comprised  iigi 
(he  farm,  were  surrcQdered  to  Thomas  Nunn,  i^  a 
trustee  for  Hanson^     At  the  time  of  the  purchase  a 

written 
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imtten  contract  was  made,  containing  an  exception 
of  all  subsisting  leases  (if  any  there  were  } ;  and  before 
payment  of  the  purchase-money  and  the  surrender 
of  tiie  premises  an  abstract  of  the  *  title  was  •  deE* 
Tcred  to  Hanstm^s  agent;  in  which  the  terms  of  the 
lease -to  LttfUn  were  correctly  stated ;  and  ia  a  deisd 
from  Mrs.  Haiclikin  md  ColojielBucieridge  to  Nutm, 
*  dated  die  VTth:  of  March,  180^^  there  is  a  coveniUit 
agaimt  incumbranoes,  ■  with  an  -  ejcception  of  rents  and 
services  to  Ac- lord ; '^' apd  also.of  the' seveiBl  and  re^ 
''•spective  subsisting  lease  or  leases,  or  agreements ^r 
'^  leases  under  which  the  present  tenants  now  hold  the 
*'  same  premises  or.any  of  them*''    •  •       • 
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On  the  19th*  of  March,  ISOS,  Hanson  served  Nunn 
with  a  notice  in  writing,   that  he,  Hanson,  would  not 
grant  any  license  or  consent  to  or  for  him  or  any  other 
person  holding  within  the  manor  by  Copy  of  Court  Roll 
to  demiae  or  let  to  anypdrson  as  under-tenant  for  any 
term  of  years;  and  would  not  give  license  or  consent  to 
the  duration  of  any  under-tenancy  longer  than  at  will,  W 
from  .year  to  year  only.     On  the  same  day  A^tfim  served 
the  cxeciitors  of  Zft^m  with  a  notice  to  quit;  and  after- 
wards brought  an  ejectment;  upon  which  the  bill  was 
filed  against  Nunn  and  Hanson;  praying,  that  the  Plain- 
tiff may  be  decreed  to  hold  and  enjoy  for  the  remainder 
of  the  term :  and  an  injunction  against  proceeding  in  the 
qeotmentt     No  motion  being  made  for/m  injunction,  the 
ejectment  proceeded ;  and  a  verdict  was  found  for  the 
Plaint^,  subject  to  the  opinion  df  the  Court  upon  a  case; 
upon  the  argument  of  which  case  in  the  Court  of  King*s 
Bench  judgment  was  given  for  the  lessor  of  thePlain- 
lUf^  85).  A  motion  was  then  made  for  an  ii^uncticm ;  and 
en  the  S8th  oiNovember^  1803^  a  case  was/ordered  for 

*  the 


(85)  Doe  on  the  demise  of  Nwsm  v.  Lafkin,  4  Ed^,  221. 
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ihe  opinion  of  the  Court  of  Conunon  Pleas  upon  the 
feUowing  questions : 

1st,  Whether  any  ejectment  will  lie  for  the  above  mes- 
suage or  tenements,  and  farm,  before  the  expiration  of 
fl>urteen  years  firom  the  commeiKseBient  of  the  lease : 


£dly,  Whether,  if  an  ejectment  will  lie  within  that 
time,  and  the  tenant  in  possession  should  be  ousted 
thereby,  any  action  can  be  unstained  on  the  cofenant 
fi)r^[uiet  enjoyment. 

The  Court  of  Common  Pleas  returned  the  following 
Certificate: 


ff  Having  heard  Counsel  upon  this  case,  we  are  of 
^'  ojunion,  Ist,  that  an  Ejectment  will  lie  tor  the  above* 
^'mentioned  messuage  or  tenement,  and  fiurm^  before 
^'  the  expiration  of  14  years  from  die  commencement  of 
f*  the  lease: 


9i 


'^  Sdly,  That  if  the  tenant  in  possession  diould  be 
evicted  by  such  Ejectment,  no  action  can  be  main* 
f*  tained  on  the  covenant  for  quiet  enjoyment 

J.  Mansfield. 

J.  Heath. 

6.  RooKx. 

A.  Chambre  (96  )• 

The  cause  came  on  upon  ihe  eqmty  reserved. 

IMhr.  Romitty,  for  the  Plaintiff 
The  Court  of  Common  Pleas  having  decided  very 
clearly  against  the  Plafaitifl^  the  only  question  is,  whether 
lit  has  any  equity.    Such  covenants  as  these  are  never 

contained 
(86)  llemlUp.im. 
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emUined  in  «  leaae  for  a  year.  It  must  be  admittedi 
tfua  18  not  a  lease  at  law ;  nor  a  forfeiture  of  the  estate* 
But  the  question  is,  whether  in  equity  the  personj 
who  executed  this  instrument,  purporting  to  be  a 
^  leasee  can  be  permitted  to  sayi  it  is  vind ;  and,  that  the 
Plaintiff  should  not  hare  the  benefit  of  the  coyenant, 
altered  into  for  quiet  enjoyment  for  fourteen  years.  It 
was  the  duty  of  the  le^r  to  obtain  the. license;, who 
Ihorefore  cannot  in  equity  raise  the  objection  for  want 
of  k»  Clearly  this  liceoee  could  be  obtained  by  the 
lessor  only;  fcnr  it  is  not  a  license  to  take  a  kase,  but 
afioenae  by  the  lord  to  his  tenant  to  demise;  and  there 
b  no  privity  between  him  and  any  other  person.  It  ap- 
pears, the  license  can  be  obtained;  for  by  the  act  of 
the  lessor,  selling  to  the  lord,  the  two  characters  of  the 
person,  who  is  to  grant  the  license,  and  the  person,  to 
whom  it  is  to  be  granted,  are  united.  Suppose  the  feet 
lefersed;  that,  instead  of  the  purchase  by  the  lord  from 
die  tenant^  the  tenant  had  purchased  the  manor.  She 
foold  not  have  withheld  the  Hcense  she  had  contracted 
to  procure.  Suppose,  the  tenant  of  an  ecclesiastical 
Jesse,  <Nrdinarily  renewed,  though  under  no  obligation, 
grants. an  under  lease;  with  a  covenant  to  obtain  a 
renewal,  if  he  can ;  and  in  that  event  to  renew  to  the 
aader-tenant ;  and  afterwarda  under  the  act  for  re- 
demption of  the  land-tax  the  original  tenant  purchases 
Ite  estate :  he  oould  not  insist  upon  the  right  the  bishop, 
sr  other  ecclesiastical  person,  would  have  to  refose  to 
lenew  acoopding  io  bis  contract  with  the  under-tenant. 
The  reason  is,  that  by  his  purchase  he  has  altered  ibfi 
latare  of  his  contnact  with  the  underntenant;  the  effect 
.sf  iMdoi  is  a  tacit  tmdertaking  not  to  give  an  interest  to 
tie  iiersout  to  whom  the  application  for  the  lease  is  to 
be  made,  to  refuse  it  So  in  this  cas^  the  lord  pur- 
ehwing  the  copyhold  tenement,  cht  the  tenant  pur- 
4kasing  the  manor,  the  imtiise  of  the  contract  is  quite 
sbernd.    The  lard,  if  he  had  not  an  inteietst,  indiK»i|g 
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hini  to  grft&t  the  Heeiuie,  itt  least  had  Mr  iiitaratt  tp 
wiAlidd  it;  and.  k  was  contrary  to  eqwtjr,  that  faii 
lessee,  hafhig  entered  into  this  contraet,  Aoald  ghw 
^  hfan  ati  interest  to  refuse  it.  Suppose  a  dense  toA^t 
prorided  he  marries  i¥ith  die  consent  otB. ;  and,  if  he 
dioidd  not  so  marry  in  a  certun  time,  to  C«  U  A,  a 
mere  trustee,  to  exercise  that  discretion  for  no  peemlary 
motive,  or  motive  of  interest  whatsoever  to  himself^ 
should  purchase  the  contingent  interest  of  C,  this  Coort 
would  hold,  that  by  what  he  had  done  he  had  made  it 
impossible  to  withhold  his  consent;  having  put  himsdf 
in  a  situation,  in  which  he  had  an  interest  to  withhold  it. 
So,  the  Lord,  having  originally  no  interest  to  withhdd 
his  license,  has  by  this  purchase  acquired  a  pecuniarj 
interest  in  withholding  it;  which  he  cannot  do*  The 
ground,  stated  by  the  Lord  Chief  Justice  of  the  ConwMMt 
Heas  against  the  Flaintifi;  is,  this  is  a  lease;  or  it  is 
nothing.  But  there  are  many  cases,  in  which  equity  wil 
give  effect  to  tfn  instrument,  defective  at  faiw;  anduposi 
the  same  principle  this  in  equity  will  be  considered  aa  a 
lease:  the  intention  being,  that  the  lessee  shoidd  enjoy  Ibr 
fourteen  years;  and  under  the  circumstances  no  advantage 
can  be  taken  of  the  lord's  withholding  his  Boenee. 


Mr.  HoOisif  Mr.  Orimwoodf  and  Mr. 
for  the  Defendant. 
Under  the  circumstances  of  this  case  tlieie  ii  bo^ 
The  tenant,  contracting  with  this  Plaintiff,  was  tlM  per- 
son to  obtain  the  license;  and  even  that  Koense,  after  Ike 
exjHration  of  the  year,  could  not  make  it  good.  Mr.  Hwidk 
km,  omitting  to  obtain  the  license  within  the  timOf  foiiH 
not  insist,  that  the  pers<m,  with  whom  she  cootnefeedt 
was  bound.  It  is  inaccuntte  to  say,  die  lease  was  void: 
it  is  determined.  It  was  a  good  lease  for  one  year;  with 
a  chance,  that  it  might  be  enlarged  to  a  lease  for  fo«r- 
teen  years.  The  lord  was  not  bound  to  grant  his  fieeoie: 
nor  was  it  for  his  hiterest  to  be  bound  up  at  that  rest 
anid  fine  for  fourteen  years.  If  the  case  had  been  reversed, 

and 


ftqd.,^cqp;lv>l^  tenvAthad  purchased  (be  nanoiV:  thaiit 
l^jjpl^^^t  h^Tg^^ade  a  diffeisnce ;  the  laase  would  kaye 
^9fiP  W9^l  'M^  ^^  Plauitiff  would  liaye  been  tenant,  at 
jf^  meij^  ^  The;,, case,  put  of  a. church  .lisas^  supposes 
aS|af}ta|i^,cont|^af;t  tp  renew,  if  the  origmal  lease  should 
]fe  iMipafred.,  The/*  t^rm  aforesaid/'  in  the  covenant 
^j|||{^£q}0]gwnt|, means  the  term  of  one  year,  with 
lh^£|ir||ier, conditional  term;  which  -  is  gone;  the  licence 
i|ot^J>9ipg; granted*.  If  the  effect  of  this  covenant  is  to 
\f^  tl^e.tejpaot  in  pojBsession,  against  the  will  of  the 
Ijii^  the  tenant  will  obtain  that,  which  could  not  be  done 
djr^cftljfl  and.  the  attempt  to  do  which  would  produce  a 
ftrfintwe. 


m 


•  *  •*.  1. 


.  .The  grant  of  the  Ucence  is  a  condition  precedent.  If 
t|iie.  (Conditional  interest  did  not  vest  at  the  end  of  one 
jgtiXf  at  what  period  is  it  to  take  place  ?  Can  it  be  set 
q|^^at,any  tiioe.  during  the  period  of  thirteen  years?  The 
jgorchaae.  by  the  lord  was  long  after  the  expiration  of  the 
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Mr.  lUmittjf,  in  Reply. 
The  cq[istr¥||C^ipn,  that  this  was  to  be  a  lease  for  one 
year  in  aU  events,  or  for  fourteen  years  in  all  events,  cannot 

^tJCT"J/^V^"  ■ '  ^^  ^  ^  ^^9se  for  one  year ;  with  a  covenant 
to  make  a  similar  lease  every  year,  until  the  lord  shall 
gri^^^is^  coi^sent  for  the  rest  of  the  period  of  fourteen 
y^ars«  The  avent  therefore  was  not,  as  is  supposed,  to  be 
d^fteimined  at  the  end  of  the  first  year;  and  firom  these 
G^pr^i^pts^  is  clear,  that  coiild  not  be  the  intention:  for 
i|l|i^uice,  the  covenant,  that  upon  twelve  months'  notice 
iifi  t^^see  shall  give  up  p^  of  the  premises  for  the  pur- 
pose of  building:  an  absolute,  not  a  conditional,  covenant*. 
Tbe  same,  r^nt  could  not  be  reserved  upon  a  lease  for 
finirteen.  years  and  upon  a  precarious  tenure,  providing 
for  two  such,  different  events.    The  construction  of  the 
Vol.  XL  M  Court 
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Court  of  Common  Pleas  is  difficult.  There  is  no  doubt 
of  the  intention^  that  the  tenants  should  hold  for  fourteen 
years.  The  principle  of  the  case  upon  the  Church 
lease,  that  the  original  lessee  had  virtually  undertaken 
not  to  give  his  lessor  an  interest  to  refuse  his  consent, 
which  interest  he  had  not  before,  applies  precisely :  the 
lord  by  this  purchase  acquiring  such  an  interest  which  he 
had  not  before.  So,  in  the  case  of  marriage  with  con- 
sent If  the  lord  said,  he  woiild  give  his  consent,  if 
Mrs.  JTbfcA^'n. would  apply:  would  not  this  Court  com- 
pel her  to  make  the  application  ? 


The  Lord  Chancellor. 
I  think  there  is  not  equity  enough  to  sustain  this  bill* 


(  37 )  The  Lord  Chancellor  said,  he  had  seen  the 
report  of  the  case  in  the  Court  of  Common  Pleas;  firom 
which  it  appeared,  that  the  topics,  for  which  the  case 
was  sent  to  that  Court,  were  not  touched  upon :  but  his 
Lordship  added,  that  he  had  conversed  with  the  Judges; 
and  their  opinion  was  the  same  as  if  those  topics  had 
been  gone  into ;  that  it  was  an  absolute  contract  between 
landlord  and  tenant;  that,  being  a  lease,  it  cannot  be 
looked  upon  otherwise  than  as  a  lease ;  and  under  that 
the  tenant  having  no  right,  the  consequence  is,  Uie 
must  be  dismissed. 


The  Bin  was  dismissed. 


(37)  Ex  relatione. 
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HANCOX  r.  ABBEY.  '^3^^^- 

.  *  July  \Qth. 

jyiLLIAM  HANCOX  by  his  Will  gave  and  de-    Devfce,  in 

vised  to  his  wife,  and  to  Henri/  Sexton,   all  his  trust  to  sell 
aianors,  messaages,  lands,  &c.  as  well  freehold  as  copy-  &nd  pay  off  a 
hold,  in  the  counties  of  Middlesex  and  Buckingham,  or  ""o^tgago ;  a^d 
elsewhere  in  England;  upon  trust  as  soon  as  conveniently    ®  '^^•^  *°" 
might  be  after  his  decease  to  sell  and  dispose  of  so  much     i .  h  th   L 
and  such  part  only  of  his  said  manors,  &c.  except  the  ig^^^  g^^^  ^ 
copyhold  premises    at   Slough,  in  his  own  occupation,  his  daughters. 
as  would  be  sufficient  for  the  purposes  after-mentioned ;  The  personal 
and  to  apply  the  money  in  manner  following:   that  is  e»tate,  though 
to  say,  that  they  shall  and  do  thereout  in  the  first  place  bequeathed  af- 
pay  ofiT  and  discharge  the  sum  of  3000/.  due  on  mortgage  /^^"^"^T 

of  his  freehold  estate  at  Hanwell,  and  interest ;  and  in  the  ^*  r*. 

'  ^  cies,  exempted 

next  place  raise  the  siun  of  2000/. ;  which  he  gave  and  f^Qm  i^^  p^y. 
bequeathed  to  his  two  daughters  Mary  and  Elizabeth  ment  of  those 
Hancox,  equally,  to  be  paid  at  their  respective  ages  of  two  sums, with- 
twenty-one  or  marriage:    with  directions,  that  as  soon  ^^^  express 
as  the  said  sum  of  2000/.  shall  be  raisied,   it  shall  be  ^ords,  upon 
invested  in  stock,  and  the  dividends  applied  for  main-      ®  P    **  "*' 
tenance;   and  for  survivorship;  and  upon  farther  trust, 
that  his  wife  should,  after  such  sale  or  sales  and  appli- 
cation of  the  purchase-money*  for  the  purposes  aforesaid, 
take  the  rents  and  profits  of  the  residue  of  his   said 
estates,  as  should  be  left  unsold,  for  her  separate  use ; 
and  after  her  decease  he  devised  all  the  residue  of  his 
said  estates,  as  should  be  left  unsold,  as  aforesaid,  to  his 
two  daughters,  and  their  respective  heirs  and  assigns,  as 
tenants  in  common ;  with  a  direction,'  that  his  wife  and 
children  shall,  during  their  respective  lives,  live  in  the 
copyhold  estate  at  Slough  ;  and  that  they  or  any  of  their 
descendants    shall  not  sell  that  estate,   out  of  respect 
to  his  own  memory  iand  his  father's ;   and  that  it  shall 

M  2  continue 
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continue  in  the  possession  of  some  of  the  branches  of  his 
fiimily,  as  long  as  any  shall  exist ;  and  from  and  after 
the  decease  of  his  wife,  he  gave  and  bequeathed  to 
WilUam  Dean,  -  in  case  he  should  be  then  living,  ihe 
yearly  sum  of  SOL,  payable  quarterly,  for  his  life,  and 
to  be  charged  and  chargeble  on  such  of  his  said  freehold 
and  copyhold  estates  acs  he  had  given  and  devised  to 
his  daughters  after  the  decease  of  his  wife ;  which  an- 
nuity he  revoked  by  a  codicil;  giving  D^aii  in  lieu  of  it 
the  sum  of  100/.,  to  be  paid  within  six  months  from  the 
dme  he  should  quit  the  service  of  his  wife :  and  he  gave 
and  bequeathed  to  all  his  other  servants  as  should  be 
living  with  him  at  his  decease,  the  sum  of  5L  each,  to 
.buy  mourning.     He  then  proceeded  thus: 


**  And  as  to,  for,  and  concerning  all  the  rest  and 
'Vresidue  of  my  goods,  chattels,  ready  money,  debts, 
''  and  securities  for  money,  household  goods,  stocks, 
**  and  all  other  my  personal  estate  whatsoever,  and 
*'  wheresoever,  and  of  what  nature,  kind,  or  quality, 
soever  the  same  may  be,  and  which  I  shall  be  any  ways 
possessed  of,  interested  in,  or  entitled  to,  at  the  time 
of  my  decease,  and  not  otherwise  by  this  my  Will 
given  and  disposed  of,  as  aforesaid,  (after  payment  of 
all  my  just  debts,  legacies,  and  funeral  expences),  I 
'^  give  and  bequeath  the  same  and  every  part  thereof 
"  unto  my  said  wife,  her  executors,  administrators,  and 
**  assigns,  to  and  for  her  and  their  own  use  and  benefit 
*•  absolutely." 


it 


it 


it 


it 


it 


The  testator  then  appointed  his  wife  and  Sexton 
guardians  and  executors ;  giving  Sexton  SOL  for  his 
trouble,  and  a  ring. 


After  ihe  death  of  the  testator  his  widow  married 
Edward  Abbey.  The  Bill  was  filed  on  behalf  of  the 
inlaiit  daughters;   and   the  Decree  directed  the  usual 

accounts. 


Mr.  Ramilly  »nd  Mr.  Leach,  for  the  Plaintiffs. 
The  question  is,  whether  the  mortgage  debt  and 
die  legacy  of  2000/.  are  to  be  paid  out  of  the  personal 
estate  of  the  testator ;  or,  whether  the  personal  estate 
is  exempt.  It  is  now  settled,  that,  where  there*  is  a 
deriae  or  charge  upon  an  estate  for  debts  and  kga- 
des,  and  afterwards  a  bequest  of  the  residuary  persona! 
estate,  yet  the  personal  estate  shall  Be  subject  to 
the  debts  and  legacies;  unless  the  intention,  that  it 
shall  be  exempt,  is  clearly  shewn.  By  this  Will  the 
residaary  personal  estate  is  given  expressly  subject 
to  the  paylnent  of  debts,  legacies,  and  funeral  ex* 
pences.  No  case  has  gone  to  the  extent  of  exempting 
die  personal  estate  under  such  circumstances.  In 
TaU  ▼.  Lard  Northwick  (38)  the  direction  to  sell  the 
real  estate  was  for  the  purpose  of  paying  all  debts  by 
mintgage,  speddty,  simple  contract,  or  otherwise :  yet 
diat  estate  was  held  only  an  auxiliary  fund.  So  in  Bur-- 
Um  r.  KnowUon  {39)  it  was  not  argued,  that,  because 
die  real  estate  was  directed  to  be  sold  for  the  payment 
of  mortgages  and  odier  debts,  the  personal  estate 
was  exempt*  Under  a  devise,  subject  to  a  mortgage, 
npfaich   is   not  in    effect    different    from    a    devise,    in 

the 

(38)  Ante,  Vol.  IV,  816.  (m  Ante,  Vol.  Ill,  io7; 

see  the  note,  108. 
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aceoniita.  The  Master^s  Report  charged  the  Defendants  1805. 
Mbty  and  his  wife,  who  alone  acted,  with  SSTIOL  8s.  ^d. 
in  respect  of  the  personal  estate,  received  beyond  their 
payments.  They  had  paid  the  debts  and  legacies ;  Abbey; 
and  had  sold  part  of  the  real  estate ;  and  but  of  the 
Inroduee  of  that  sale  paid  the  mortgage  of  SOOO/. :  but 
Ihe  SOOOL  had  not  been  raised.  The  cause  coming  on 
tat  fiffdier  directions,  the  question  was,  whether  the 
personal  estate  was  exempt  from  the  payment  of  those 
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the  first  instance  to  pay  the  mortgage,  the  devisee  would, 
be  entitled  to  have  it  discharged  first  out  of  the  per* 
soiial  estate. 

Then^  as  to  the  legacy,  in  the  case  of  TheDuie  of 
Ancaster  v.  Mayer  ( 40 )  the  estate  was  subject  to  all 
legacies.  Can  the  circumstance,  that  this  is  a  single 
legacy^  make  a  difference?  The  argument  upon  that 
must  be,  that  the  estate  is  subjected  expressly  to  this 
charge ;  and  was  intended  to  be  taken  cum  anere,  as  a 
specific  charge,  taking  away  the  value  of  that  legacy. 
That  argument  was  attempted  in  Holford  v.  Wood,{4il  ) 
without  success;  and  the  specific  fund  was  held  to  be 
liable  only,  if  the  general  personal  estate  should  not  be 
sufficient.  There  is  no  doubt,  that  a  general  bequest  of 
the  personal  estate  is  not  sufficient ;  especially  if  the 
trustees  of  the  real  estate  and  the  executors  are  the 
same  persons;  in  which  case  the  inference,  that  the 
real  estate  was  intended  to  be  an  .auxiliary  fund,  is 
much  stronger;  and  that  circumstance  occurs  in  this 
case.  The  persopal  estate  is  by  this  Will  given  after 
payment  of  all  debts  and  legacies.  If  the  former  part 
of  the  Will  shews  an  intention  to  exempt  the  personal 
estate,  the  latter  part  shews  an  intention  tp  charge  it; 
and  that,  if  there  is  a  doubt,  must  iipon  the  common 
rule  prevail. 

Mr.  Alexander  and  Mr.  Lewis,  for  the  Defendants. 
The  authorities  cited  are  cases  of  a  general  legacy^ 
and  a  specific  provision  for  it.  But  this  is  not  a  general 
legacy ;  and  nothing  is  given  to  the  legatee  but  the 
sum  of  2000/.,  to  be  raised  out  of  the  real  estate.  In 
JVilsoH  V.  Lard  Bath  (  42  )  there  was  a  charge  upon  an 

estate^ 


(40)  1  Bro.  a  a  464.  Lord  Kenyon.      Cited  ante, 

(41)  Ante,  Vol.  IV,  76.        Vol.  FV,  82,  in  Hd/ard  r. 

(42)  At  the  RoOi,  before      Wood. 
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fitMe,  made  by  General  Pulienejf  in  favour  of  the  Plain- 
tifl^  for  his  serviceB;  with  a  covefnant  to  pay  the  money ; 
and  liord  JKaiyon  held^  that  it  was  a  charge;  and  the 
personal  ertatewas  not  first  Uabk  under  the  covenant. 
So  in  this  case  nothing  is  given  but  a  sum  of  money  to 
be  laised  out  of  the  real  estate;  Half  or d  v.  FFoocf  (4S) 
is  a  case  of  a  very  different  description :  a  subsidiary 
AspoaitioB,  and  a  distinct  bequest  of  legacies.  All  the 
pecmiiary  legacies  were  connected  with  others,  which, 
bea^  specific,  could,  not  by  possibility  come  out  of 
tfiat  fiuid ;  upon  which  ground  it  was  held  clearly* 
subndiary. 

Next,  as  to  the  mortgage,  many  cases  upon  this  point 
have  been  determined,  certainly  upon  very  small  circum- 
stances :  but  since  the  case  of  The  Duke  of  Ancaster  v. 
Mayer  (44)  the  rule  has  been  understood  to  be,  that  the 
personal  estate  is  primd  facie  the  fimd  for  the  debts ;  and, 
lo  exempt  it,  either  express  words  or  declaration  plain 
are  necessary.  What  is  that  declaration  plain  is  still  a 
qneition.  The  opinion  of  the  Lords  Commissioners  was» 
thai  it  ai^ared  upon  the  Will  in  that  case :  but  Lord 
Umrlow^B  opinion. was  different;  and  the  personal  estate 
vaa  lield  liable  in  the  first  place.  One  circumstance  oc- 
curs' in  this  case,  that  was  relied  upon  in  Stapleton  v. 
Qdmie  (45);  that  one  of  the  persons,  to  rabe  this  fund 
OQl  of  the  real  estate,  is  the  executrix,  to  whom  the  per- 
sonal estate  is  given.  In  Hale  v.  Cox  ( 46 )  there  was  a 
direction  in  the  Will,  that  one  debt  by  mortgage  and  all 
odito  the  testator's  just  debts  and  funeral  expences  should 
be  paid  out  of  his  personal  estate ;  and  afterwards  he  de- 
vised other  estates,  in  mortgage,  upon  trust  to  sell ;  and, 
sfter  payment  of  the  money  due  on  the  mortgage,  for  his 
daoghter  and  her  children ;  with  power  to  the  trustees 
to  continue  the  estates  in  mortgage*  It  was  unneces- 
sary 

(43)  Ante,  Vol.  IV,  76.  (46)  For.  202. 

(44)  1  Bra.  C.  C.  464.  (46)  3  Av.  C.  C.  322. 
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sary'  to  mention  the  first  mortgage.  Lord  nurlau^B 
opinion  was  clear,  that,  if  the  lapse  had  not  occurredt 
the  personal  estate  would  have  been  exempted  from  the 
latter  mortgage ;  upon  the  ground,  that  the  intention  was 
not  to  give  the  devisees  any  thing  but  what  should  re- 
main, after  a  sum,  sufficient  to  answer  the  mortgage 
debt,  should  have  been  raised.  So,  in  this  instance,  a 
dear  intention  appears,  that  the  devisees  shall  take  only 
what  remains  after  the  application  of  so  much  as  will 
satisfy  these  sums.  There  is  a  clear  distinction  between 
*an  anxious  provision  for  one  pai^cular  debt,  and  a  gene- 
ral provision  for  all  the  debts  the  latter  case  is  mudi 
more  favourable  to  the  argument,  that  a  subsidiary 
charge  only  is  intended.  In  Webb  v.  Jones  ( 47  )  the 
personal  estate  was  exempted  upon  the  evident  intention^ 
without  express  words. 


Mr.  Romittff,  in  Reply. 
.  This  is  always  a  question  of  intention ;  of  which  a 
very  strong  and  clear  indication  is  required ;  the  personal 
estate  being  the  fund,  which,  if  no  other  is  substituted, 
must  be  applied.  As  between  tiie  testator  and  hb  cre- 
ditors nothing  can  exempt  that  fund.  The  cases  have 
gone  very  much  upon  the  circumstances;  and  by  this 
Will  the  personal  estate  is  given  after  payment  of  all  his 
debts.  If  the  intention  is  doubtful,  if  contradiction  ap- 
pears in  the  Will,  the  personal  estate  cannot  be  exempt. 
Hale  V.  Coo? (48)  certainly  bears  a  strong  resemblance 
to  this  case :  but  the  point  was  not  decided  by  Lord 
Thurhw ;  and  what  he  is  represented  to  have  said  in 
the  judgment  is  inconsistent  with  the  rule,  established 
in  The  Duke  ofAncaster  v.  Mayer  ( 49 ),  and  other  cases. 
The  point  as  to  the  legacy  b  not  so  strong  as  upon  the 

debt 


(47)  2  Bro.  C.  C.  60. 

(48)  3  Bro.  C.  C  322. 


(49)  1  Bro.  C.  C.  454. 
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debt  ceitainly.  But  tbia  case  has  a  strong  circum-  1805. 
stance,  that  was  not  in  Holford  v.  FFooc((50)«  It  is  HamT' 
expressed  in  this  WiD,  that  the  personal  estate  shall  be  «. 

tiie- fimd  for    all  the  legacies,  given  by  the  Will;  and       Abbbt. 
tfais  is  a  legacy  given  by  the  Will,  which   makes  it  un- 
necessary to  consider,  whether  it  is  a  general  legacy; 
$iad  tile  personal   estate   therefore  the   fund   for  pay- 
meat  of  it. 

The  Master  of  the  Rolls. 
Who  do  you  say  is  to  have  the  benefit  of  this  ex- 
oneration ? 

Reply. 
The  devisees  of  the  real  ^tate;  who  happen  to  be 
the  heirs  at  law. 

The  Master  of  the  Rolls. 
As  to  the  legacy  of  SOOO/.,  I  cannot  consider  it  as  a 
general  legacy:  nor  conceive  the  personal  estate  in  any 
degree  charged  with  it;  for  that  sum  is  given  only  as  a 
part  of  the  produce  of  the  real  estate.  The  real  estate  is 
devised  upon  trust  to  be  sold ;  and  an  application  of  the 
noney  is  directed,  in  die  first  place,  to  pay  the  mortgage 
ef  900(ML ;  and  then,  in  the  next  place,  the  trustees  are 
directed  thereout,  that  is,  out  of  the  money  produced  by 
die  sale,  to  raise  the  sum  of  2000/.;  which  he  gives  and 
bequeaths  to  his  two  daughters.  That  means,  not,  as  it 
is  contended  for  the  Plaindfis,  a  sum  of  SOOO/.  in  gross, 
tmt  a  sum  of  2000/.,  as  part  of  the  produce  of  the  real 
estate.  The  daughters  therefore  cannot  claim  it  in  any 
other  shape  than  as  part  of  the  produce  of  the  real  estate. 
Jn  the  subsequent  directions,  relative  to  that  legacy, 
die  testator  considers  it  as  raised  out  of  the  real  estate ; 
and  several  directions  are  given  as  to  the  payment  of  the 

interest 

(60)  Ante,  Vol.  IV,  76. 
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18a6«         interest  and  the  capital;  none  of  which  fure  appttcilb)9« 

jj^^^^^  to  a  sum  of  SOOO/.,  generally ;  but  all  to  the  sum  of 

y^  2000/.,  with  all  the  circumstances  preyiously  stated;  yis» 

Abbbt.       a  sum,  arising  in  consequence  of  the  sale  of  real  estate^ 

and  produced  by  diat  sale. 

To  exonerate  As  to  the  mortgage  debt,  that  is  a  question  of  much 
the  personal  more  difficulty.  The  general  rule  is  now  perfecdy  esta- 
esUte  from  the  i^jjgjj^ J .    ^j^^^^   j^  ^^^^  ^^   exonerate  the  personal  e«- 

,  ^  tate,  you  must  find  either  express  wwds,  or  a  plain  inr 

words  or  a  h^^  better,  if  what  I  understood  to  have  been  the  oUL 
plain  intention  rule  had  been  adhered  to;  that  nothing  but  express  worda 
mast  be  found,  should  operate  the  exoneration  of  the  proper  iund.  •  But 

it  is  too  late  now  to  contend,  that  the  personal  estate 

may  not  be  exonerated  by  other  means.     The  intentic^ 

may  be  found,   not  merely  in  the  mode,  in  which  the 

personal  estate  is  given,  but  also  in  the  mode,  in  which 

the  real  estate  is  given,  or  the  application  directed  to  the 

payment  of  that  debt ;  for  the  real  estate  may  be  so  ap* 

propriated  to  the  pajrment  of  the  debt  as  to  shew  a  dear 

intention,  that  it  shall  not  be  a  burthen  upon  any  odier 

fund;    though   an  intention  to  exonerate  the  personal 

estate  is  not  in  any  other  way  expressed.    This  case 

comes  as  near  to  that  as  possible;  vis.  a  declaration  of 

intention,  that  the  real  estate  shall  be  exclusively  bur- 

A  Devise  to     thened  with  this  debt.    It  is  true,  as  has  been  observed 

sell  for  pay-   for  the  Pluntiff,  that  a  devise  to  sell  for  payment  of  all 

ment  of  all      debts   shall  not' exonerate  the  personal  estate.     That 

^^    ^^     shews  nothing  more  than  an  intention,  that  all  the  debts 

nersonal  es-  *^*^  ^®  ^^ '  *"^  ^®  '^^  estate,  if  that  is  necessary, 
lg^^  shall  be  applied.    But  a  direction  to  apply  a  particular 

portion  of  the  reftl  estate  for  the  payment  of  one  parti* 
cular  debt  affords  a  very  different  inference.  Why  shouM 

th« 

(51)  Ante,   JVatMon  v.  Brickwood,  Vol.    IX,    447.     See 
page  453,  and  the  note,  454. 
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the  testator  direct  ezdusively  a  particular  .  debt  to  be         ^BOj^, 

paid  out  of  hia  real  estate  ?    It  is  not  generally  from  an      ni^Ndbx 

agpretieiision^  that  the  personal  estate  may  not  be  suffi*-       '    «.' 

dent  for  all  the  debts ;  for  no  precaution  is  token,  except       Ab^et* 

for  ibis  particular  debt;  and  this  debt  was  already  a 

charge  upon  the  real  estate.    Therefore  for  the  security 

of  the  debt  there  was  no  reason  to  direct  the  sale.    It  is 

no  additional  security  to  the  mortgagee.    For  "vdiat  piur-, 

posei  then  could  he  so  specially  direct  a  portion  of  the 

real  estate  to  be  iBold,  and  the  produce  applied  to  that 

particular  debt ;  if  he  intended  that  debt  to  stand  just 

in  the.Mme  predicament  as  any  other  debt;  except  only, 

that  it  was  to  be  charged  upon  the  real  estate;  as  it 

already  was  ?    Putting  that  aside,  nothing  is  done  by  all 

this  particularity  of  expression ;  for  then  this  debt  stands 

upon  the  same  footing  as  all  other  debts. 

The  di£Scuhy,  stated  by  Lord  Thurlow  in  Hale  v.. 
Cox  ^52),  occurs  in  this  case :  who  is  to  have  the  benefit 
of  this  exoiieration?  How  can  the  devisee  make  claim  to 
wpie  than  is  given  to  him  ?  Here  the  wife  happens  to  be 
the  devise  for  life  of  the  real  estate;  and  has  the  whole, 
personal  estate  bequeathed  to  her ;  and  after  her  estate 
tat  life  the  remainder  of  the  real  estate*is  devised  to  the 
danghtcys ;  who  are  co-heiresses  at  law.  But,  suppose 
it  devised  to  a  perfect  straqger.  When  a  devise  is  made» 
after  auch  sale  or  sales,  and  payment  of  the  purchase- 
VMHiejr  to  the  purposes  aforesaid,  of  the  residue  of  the 
estate,  how  can  the  devisee  claim  the  whole  of  the 
estate ;  and  say,  he  is  to  take  without  any  sale,  before 
9sq  isi  those  purposes  are  answered;  and  not  the  residue 
after  the  sale,  and  after  those  purposes  are  answered ;  but, 
that  he  is  entitled  to  the  .entirety?  That  is  not  what  is 
ghrep  to  him;  wljuch  is  the  estate,  minus  the  mortgage 

or 
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1806.         or  legacy.   Where  an  estate  is  given,  subject  to  a  auni*^ 

Hancox       S^S^f  ^^  ^  ^^7  ^^9  ^^^  ^^^  throw  the  burthen  upoD 
v.  the  devisee.    But  that  is  from  the  construction  the  Court 

Abbxt.  putg  upQii  those  words ;  that  the  testator  means  nothing 
more  than  the  law  provides;  that  the  mortgage  shaH 
continue  a  burthen  upon  the  real  estate.  Then  the 
testator  according  to  that  construction  has  not  said,  the 
devisee  shall  not  have  the  estate  after  the  mortgage  paid 
out  of  it.  But  in  this  Will  he  has  said  exi»esdy,  that 
the  devisee  shall  take  nothing  but  the  residue,  after  the* 
mortgage  deducted  and  paid.  It  would  be  very  strong 
then  for  me  to  say,  he  shall  have  the  whole,  and  not 
the  residue,  after  the  mortgage  deducted;  which  wiU^ 
be  the  effect.  j 

Then  Lord  Thurhw  asks,  is  the  heir  to  take  the  be-^ 
nefit?  Could  the  intention  be  to  make  this  circuitous 
devise  in  favour  of  ithe  heir;  with  the  object,  that  so 
much  shall  be  undisposed*  of?  Is  that  a  probable  inten- 
tion? Lord  Thurhw  thought,  it  was  not  This  diffi- 
culty was  very  likely  to  strike  his  Lordship;  and  it  b 
most  probable,  that  suggestion  was  thrown  out  by  hhn. 
It  obviously  presents  itself.  He  was  not  called  upon  to 
give  an  express*  decision  upon  the  point :  but  he  ex- 
presses a  strong  opinion;  and  Lord  Thurlow  is  the 
Judge,  who  determined-  The  Duke  of  Ancoiier  v. 
Mayer {5S)\  and  was  extremely  unwilling  to  exonerate 
the  personal  estate  without  a  strong  indication  of  the- 
intention. 

The  intention  in  this  Will  is  very  strongly  manifested 
by  the  manner,  in  which  tiiis  devise  is  made.  Then  is 
fhat  intention  rebutted  by  the  mode,  in  which  tiie  per- 
sonal estate  is  given ;  it  is  true,  after  payment  of  all  just 
debts  and  legacies?    But  if  I  put  the  true  construction 

upon 
(68)  1  Bro.  C.  C.  464. 
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opon  die  pieceding  part,  and  if  the  intention  was  ex- 
dnsiyely  to  appropriate  the  real  estate  to  that  particular 
debt,  this  part  of  the  Will  must  he  construed  so  as  to 
make  it  consistent  with  what  was  already  done.  This  is 
not  a  case  of  direct  aod  utter  repugnance;  so  as  to  com- 
pel an  election,  which  part  shall  stand :  hut,  if  the  con- 
struction upon  the  first  part  is  sound,  it  may  be  said  in 
fiur  reasoning,  he  means  by  the  latter  part  to  subject  bis 
personal  estate  to  all  such  debts  only,  as  he  has  not  al- 
leady  provided  for  by  subjecting  the  real  estate  exclu- 
tt^ely  to  them;  for  those  debts  are  put  out  of  the 
question;  as  if  they  did  not  exist;  being  already  amply 
provided  for.  Therefore  afterwards  he  provides  oiJy  for 
all  other  debts.  The  very  same  expression  occurs  in 
Hale  V.  Cox  (  54* ),  only  in  a  different  part  of  the  Will.  It 
does  not  appear  to  have  struck  Lord  Thurlow,  that  this 
provision,  in  the  preceding  part  of  the  Will,  made  much 
diflference  as  to  the  construction  upon  the  clause,  providing 
for  the  particular  debt ;  and  the  distinction,  whether  the 
direction  to  pay  all  the  debts  out  of  the  personal  estate 
is  in  the  beginning  or  end  of  the  Will,  is  too  slight.  It 
might  be  material,  if  there  was  a  direct  and  utter  re- 
pugnance ;  that  could  not  by  construction  be  reconciled ; 
not,  where  it  is  easy  by  construction  to  reconcile  any 
apparent  repugnance.  If  the  Will  shews  a  clear  and  mar 
iiifest  intention,  that  this  mortgage  shall  be  a  burthen 
upon  the  real  estate,  it  amounts  to  this;  that  it  shall  not 
be  considered  a  debt  of  this  testator's  as  to  his  personal 
estate.  A  mortgage  upon  a  man's  estate,  not  of  his 
contracting,  is  not  considered  his  debt,  payable  primarily 
out  of  his  personal  estate.  On  the  other  hand,  a  man 
may  make  a  mortgage  debt,  of  his  own  contracting,  to 
be  considered  payable  primarily  out  of  his  real  estate ; 
and  then  there  is  nothing  unreasonable  in  considering  it 

with 


1806. 


Hangox 
Abbbt. 


(54)  3iBro.C.  C  3!22. 
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t806.  with  reference  to  that  provision  as  to  be  satisfied  out  of 
his  real  estate^  and  not  as  to  his  personal  estate,  a  debt 
in  any  respect.  If  I  am  right  in  my  construction  upon 
AbbeV.  the  first  dause,  there  is  no  necessity  to  ffve  an  opinion 
upon  the  generality  of  expression  in  the  subsequent 
clause. 

This  is  my  impression  upon  this  case.  But  I  give 
this  opinion  not  without  doubt  arid  hesitation,  on  account 
of  the  strong  expressions  of  Judges  in  former  cases.  It 
is  impossible  to  say,  it  is  so  clear,  that  no  doubt  can  be 
entertained  upon  it.  If  that  sort  of  case  is  required, 
certainly  it  does  not  exist  here,  for  the  direction  for  pay- 
ment of  all  debts  and  legacies  out  of  the  personal  estate 
docs  raise  an  ambiguity,  to  get  rid  of  which  you  are 
driven  to  construction.  But  the  other  diflSculty^  that  of 
disposing  of  the  real  estate  consistently  with  the  intention, 
if  it  is  to  be  exonerated  by  the  personal  estate,  is  greater ; 
for  in  that  way  more  must  be  given  than  the  devisees 
were  intended  to  take :  or  I  must  go  much  farther ;  and 
consider  a  great  portion  of  this  real  estate  as  undisposed 
of;  and  clearly  the  testator  died  under  the  persuasion 
that  he  had  disposed  of  the  whole ;  and,  tiiat  the  co- 
heiresses were  to  take  in  no  other  character  than  that  of 
devisees. 

The  Decree  declared  the  personal  estate  to  be  ex- 
empt; and,  the  3000/.  having  been  raised^  directed  the 
2000/.  to  be  raised  by  sale  of  a  sufficient  part  of  the 
real  estate. 
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ATTORNEY-GENERAL  v.  BLACK.        l^»*- 

July  17tL 
DY  indenturesi  dated  the  3d  o(  September,  1662,  a  tnes-    PetitioQ  to 

suage  in  Woodbridge,  and  lands  in  the  county  of  ^he  £ord  Chan- 
Suffolk  were  convejred  to  five  persons,  as  trustees  for  the  ^*«"'»  •*  Y*- 
maintenance  of  a  free-school  in  Woodbridge  ;  and  by  the  ^\^\  m  "gM 
orders,  made  on  the  foundation  of  the  school,  a  provi-  of  th    F 
don  was  made,  that  the  schoolmaster  should  from  time  School   of 
to  time  be  appointed  by  Robert  Marryoti,  Francis  Bar^  Woodbridge: 
weU,  and  Dorothy  Seckford,  three  of  the  original  feoffees,  two  persons 
or  their  respective  heirs  male  for  the  time  being,  and  the  having  been 
curate  of  the  church  of  Woodbridge  for  the  time  being;  ®l®cted:  the 
or  three  of  them :  Marry ott  or  his  heir  male  for  the  time  "^    ^.  ®  ®f" 
being  %o  be  one ;  and,  in  case  no  choice  should  be  made  ,i    chief  i  ha- 
within  six  months  aflier  a  vacancy,  then  that  the  curate  bitants  *  and 
and  churchwardens  and  six  of  the  chief  inhabitants  of  the  chief  inha- 
the  town  of  Woodbridge  should  within,  two  months  after  bitants  at  the 
such  default  choose  the  schoolmaster:   and  in  case  there  time  of  the^ 
should  fail  to  be  an  heir  male  either  o{  Marry  ott,  BartoeU,  foundation,  ^ 
or  Seckford,  then  for  the  first  defect  the  eldest  church-  *°^  ***®  ^®"^ 
warden  for  the  time  being  should  join  in  the  choice  firom      .  .     .      ,.  ' 
time  to  time,  instead  of  such  heir  male;    and  if  there  covered, 
should  fail  to  be  an  heir  male  of  another  of  them,  then    Both  elections 
the'other  churchwarden  for  the  time  being  should  join;  declared  void; 
and  if  there  should  not  be  an  heir  male  of  any  of  them,  and  a  refer- 
dien  from  time  to  time  upon  every  death  or  removal'  the  ®**®®  *^  ^® 
schoolmaster  should  be  chosen  by  Jthe  curate,  church-  -^''<^'*^"^*- 
wardens,  and  six  other  of  the  chief  inhabitants  of  Wood-     \.  ^  a-         ' 
Wrf^e,  (for  the  tune  being).  tions  or  altera- 

tions  will  be 
Marryott,  BarweU,  and  Seckford,  being  all  dead  without  proper  as  to 

snheir  male  to  any  of  them,  disputes  arose  as  to  naming  tbe  mode  and 

six  ^>Sht  of  elec- 
tion, and  in 
the  orders,  constitaiions,  and  directions,  of  the  school;  as  shall  seem 
to  him  most  conducive  to  the  interest  of  the  objects  of  the  ChiBirity» 
and  the  furtherance  of  the  intention  of  the  Donors. 
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six  of  the  chief  inhahitants^  to  join  with  the  curate  and 
churchwardens  in  the  appointment  of  a  schoohnaster; 
and  upon  the  last  vacancy  two  persons.  Black  and  Loth- 
bury  J  being  elected,  the  information  was  filed ;  praying, 
that  the  election  of  Black  may  be  declared  void ;  and 
that  he  may  be  removed  firom  the  office  of  schoolmaster ; 
and  that  the  election  and  appointment  o{  Lothbury  may 
be  confirmed ;  and,  in^  case  the  Court  should  be  of  opi- 
nion, that  both  elections  were  imduly  made,  then  that 
there  may  be  a  new  election :  and  that  directions  may  be 
given  as  to  the  future  elections. 


A  petition  was  presented  to  the  Lord  Chancellor^  as 
visitor ;  statmg,  that  the  indenture  of  1662  did  not  pro- 
vide any  visitor ;  also  stating,  who  were  the  heirs ;  and 
that  the  petitioners  are  unable  to  find  out,  who  were  the 
chief  inhabitants  of  Woodbridge  at  the  date  of  the  inden- 
ture ;  or,  who  was  the  heir  of  the  survivor ;  and  that 
under  such  circumstances  it  belongs  to  the  Lord  Chan^ 
ceUor  to  visit  the  school. .  The  petition  therefore  prayed 
a  declaration  in  respect  of  the  late  election  of  a  mas- 
ter of  the  school,  and  directions  for  the  future  elec- 
tion. 


The  Attorney  General  and  Mr.  Cullen,  in  support 
of  the  Petition. 
This  petition  is  presented  upon  the  ground,  that  your 
Lordship  is  the  visitor :  no  visitor  being  provided  by  the 
indenture  of  foimdation.  Who  were  the  chief  inhabit-' 
ants  of  Woodbridge  at  the  date  of  this  grant  cannot 
possibly  be  discovered :  nor,  who  is  the  representative  of 
the  survivor  of  the  donors.  The  effect  therefore  is  ibe 
same  as  a  default  of  heirs.  The  right  of  visiting  is 
therefore  in  the  Crown,  to  be  exercised  by  your  Lordship. 
Where  the  King  is  a  joint  founder,  his  right  of  visiting 
supersedes  that  of  a  subject ;  and  the  whole  visitatorial 

power 


Black. 
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power  b  in  the  King;  for  that  power  cannot  be  exercised  1805. 

by  a  Subject  together  with  the  Crown.  Attoiw^ey^ 

Genkral 
The  Lord  Chancellor.  _  ^' 

My  diflSculty  is^  whether  the  visitor  can  appoint  a 
Master.  I  should  not  object  to  refer  it  to  the  Attorney 
General^  who  can  take  to  his  assistance  any  one  he 
I^eftsesy  to  consider  and  report  upon  the  appointment  of 
some  proper  person  to  be  the  Master.  The  Master  has 
hitherto  had  a  freehold  in  his  office;  and  I  doubt  very 
much,  whether  the  visitor  can  appoint  him.  It  is  clear, 
the  curate  and  church-wardens,  officiating  in  some 
manner  with  six  of  the  chief  inhabitants,  are  the  patrons 
of  the  office.  It  is  in  their  gift :  not  in  the  gift  of  the 
visitor ;  and  the  mere  circumstance,  that  they  have  made 
two  elections,  that  are  both  void,  will  not  authorize  the 
visitor  himself  to  appoint  the  Master ;  but  only  authorize 
him  to  call  upon  the  persons,  entitled  to  make  the 
appointment. 


The  Lord  Chancellor  by  the  Order,  as  visitor  of  the 
said  firee-scliool  dT  Woodbridge  in  right  of  his  Majesty, 
declared  both  the  elections  void ;  and  directed  the  rents 
and  profits  op  to  this  time  from  the  death  of  the  tes- 
tator to  be  paid  to  the  Defendant  Black  in  considera- 
tion of  his  having  done  the  duty  since  the  death  of  the 
last  school-master,  upon  imdertaking  to  continue  to  do 
tfie  duty  until  a  new  election  or  appointment  of  a 
aehool-master :  such  rents  and  profits  to  be  paid  to 
hfan  during  the  time  he  shall  perform  the  duty,  or  till 
farther  order ;  and  that  it  may  be  referred  to  the  At^ 
iomey  General  to  consider  and  teport,  what  directions 
or  alterations  touching  the  mode  and  right  of  elec- 
tion and  appointment  of  a  school-master  upon  the 
present     or     any    future    vacancy    will    be     fit    and 

Vol.  XL  N  proper 
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proper  to  be  made;  and  what  directii^ig  and  alterations 
are  proper  to  be  made  in  the  orders^  constitutions,  aii4 
directions  of  the  said  school,  as  shall  seem  to  him 
most  conducive  to  the  interest  and  benefit  of  the  objects 
of  the  charity,  and  the  furtherance  of  the  intention  of 
the  donors  thereof. 


The  directions,  as  originally  proposed  by  the  consent 
of  the  parties,  expressed,  that  the  reference  should  be 
to  the  Attorney  General^  **  or  such  indifferent  person  as 
**  he  shall  appoint."  The  Lord  Chancellor  ordered  those 
words  to  be  struck  out;  observing,  that  it  should  appear 
upon  the  face  of  the  report  to  be  the  report  of  the  At^ 
torney  General  him^elf ;  but  that  he  might  take  to 
assistance  any  person  he  should  think  proper. 


HOLLS. 

1805. 
July  8<A,  17/A. 
Effect  of  IA» 
pendent:  sab- 
sequent  mort- 
gagees of  an 
Equity  of  Re- 
demption 
bound   by  a 
Decree  of 
Foreclosure ; 
though  not 
made  parties. 

An  Exception 
by  a  purchaser 
on  that  ground 
was  disallow- 
ed ;  and  a  spe- 
ci6c  perform- 
ance decreed 
with  costs. 


The  Bishop  of  WINCHESTER  r.  PAINE. 

rjNDER  a  bill  for  the  specific  performance  of  an 
agreement  by  the.  Defendant  to  purchase  an  estate 
an  exception  was  taken  to  the  Master's  Report  in  favour 
of  the  title  of  the  Phintifi ;  stating,  that  a  bill  of  fore^ 
closure  was  filed  in  Hilary  Term  1796  by  the  Plaintiflb, 
mortgagees  under  indentures  of  February  1792 ;  to  which 
Edward  Beaver ,  the  mortgagor,  and  Skinner  and  Dyke^ 
subsequent  mortgagees,  were  made  Defendants ;  and  EJi^ 
xabeth  Jones  and  William  Froggatt,  who  were  also  subse* 
quent  incumbrancers,  were  also  added  as  Defendants : 
that  on  the  91st  of  July,  1797,  the  usual  decree  was  made 
for  the  said  subsequent  mortgagees  successively  to  redeem^ 
or  stand  foreclosed ;  and  by  an  order,  dated  the  44h  of 
August,  1798,  Jones  and  Froggatt  were  foreclosed  ;  and 
by  an  order,  dated  the  13th  of  December,  1798,  Skinner 

and 
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iiad  J^^ie/were  foreclosed;  bati  before  the  mortgagor         1606. 

iTjui  lereclosedi  he  died,  on  the  10th  of  February,  1799 ;  _-    'TTf        - 

that  in  Trinity  Term  1799  a  bUl  of  revivor  and  supple-  'vTinchester 

9istit.wt8  filed ;  mid  the  heir  and  devisee  of  the  mort-  r. 

gfigor  were  foreclosed  by  the  Plaintiffs ;  and  that  pending        "^ii^** 

ibe  wok,  and  in  the  year  17979  the  mortgaged  premises 

were  conveyed  by  Edward  Beat>er  to  Oe&rge  Ellis,  to 

•ecore  184/.,  or  any  other  snm,  that  might  become  due 

fiom  Bearer ;  and  also  pending  the  said  suit,  and  in  the 

year  1797,  the  mortgaged    premises  were  conveyed  to 

J^Jm  and  Sarah  Reynolds,   and  Benjamin  CoUett,    for 

securing  1840/. :  and  at  or  before  the  filing  of  the  bill  of 

revivor  the  Plaintifis  had  notice  of  those  two  mortgages ; 

and  they  ought  to  have  brought  those  mortgagees  before 

the  Court,  and  to  have  proceeded  to  a  foreclosure  against 

them ;  and  that,  not  having  been  made  parties,  they  have 

a  right  to  redeem  against  the  Plaintiffs  (5$). 

Mr«  Bichards,  Mr.  Leach,  and  Mr.  Wingjield,  in 
support  of  the  Exceptions. 
There  is  no  decision  upon  this  point.  It  certainly 
was  not  decided  in  The  Bishop  of  Winchester  v.  Bech' 
vor  (  S6  ) ;  though  Lord  Ahanley  expressed  an  opinion  7 
which  however  cannot  authorize  a  decision  in  the  case  of 
a  purchaser.  A  mortgage  until  a  foreclosure  is  nothing 
but  a  pledge*  A  decree  of  foreclosure  gives  no  more  than 
liie  right  to  an  account.  It  is  only  one  step  ta  ascertain, 
what  ia  due ;  in  order  that  the  Court  may  afterwards  say, 
thst^  if  not  paid  at  a  given  time,  the  mortgagor  shall 
not  have  a  right  to  redeem.    Therefore  until  the  instant 

that 

(65)  It  seemed  to  be  un-      ons,  and   the   other   snbse-' 
derstood,  though  the  fact  was      qaent,  to  the  Decree  of  Fore- 
not  ascertained,  that  one  of      closure. 
these  mortgages  was  preri-  (5G)  Ante,  Vol.  Ill,  314. 
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ISM.  timt  the  fiiiedoiue  b  pruimmiccd  ahwiiie,  ■eMortgagC 

TU  Bbtop  of  "  "Mdiing  bot  a  mere  pledge,    lulfrwiHp      bwoald 
WfKCHEsrcB   **  "Dgnlar  to  gite  the  mortgagor  the  ertiie;  vhen  it 
9.  appears,  that   k  is  not   his,    bat  the  ertHe  of  odier 

^^^^^  fenotUf  to  whom  he  has  comnejed  it.  S^pose,  after 
the  decree  he  had  sold  the  estate  absohddj:  mdiatcuet 
not  haTing  the  right  to  redeem,  he  would  mt  eicn  have 
the  right  to  pay  the  money  to  the  mortgagee.  The  death 
of  the  mortgagor  increases  the  dilBcalty.  Tk  person, 
having  the  whole  equity  of  redemption,  by  dense,  or. 
otherwise,  is  to  be  a  party:  not  a  devisee  or  heir,  baring 
no  title ;  the  party  really  entitled  being  left  out.  The 
reasoning,  if  applicable  to  the  whole  equity  of  redemp- 
tion, u  equaDy  applicable  to  a  partial  equity  of  redemp- 
tion, the  consequence  of  another  mortgage. 
* 

Mr.  RomiUy  and  Mr.  Thomson,  for  the  Report 
Though  the  mortgagor  has  no  interest,  yet  the  mort- 
gagee must  proceed  to  make  the  foreclosure  absolute 
against  him ;  and  it  is  not  necessary  to  bring  the  assig- 
nees of  the  equity  of  redemption  before  the  Court  The 
case  of  The  Bishop  of  Winchester  v.  Beavor  (5?)  was' 
followed  in  the  hite  case  of  Quarrel  y.  Bedford  {58).- 
Then  what  difference  arises  from  hb  death  ?  The  mort- 
gagee is  not  to  be  embarrassed  by  the  assignment  of  the 
equity  of  redemption.  He  is  to  bring  before  the  Court 
only  those,  who  represent  the  mortgagor;  and  they  can- 
not be  permitted  to  mention  any  assignment  of  the 
equity  of  redemption,  subsequent  to  the  decree.  But 
the  Court  must  of  necessity  be  informed  of  the  death  of 
the  mortgagor :  otherwise  there  is  no  person,  against 
whom  the  decree  of  foreclosure  can  be  made.  Lord 
Ahanlej^B  opinion  was,  that  the  Lis  pendens  waa  sufficient 

notice 


(&7)  Ante,  Vol.  Ill,  314.  (68)  la  Chancerv. 
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notioe  to  make  it  uiuieoessary  foe  the  mortgagee  to  have         1805. 
any  other  person  than  the  representative  of  the  mort-  -,.    ^^^T       . 


V, 

Paikk. 


Tke  Master  of  the  Rolls, 
The  tide,  which  the  Master  has  reported  good»  con-  •'•^y  17/A. 
sists  of  a  foreclosed  mortgage.  The  objection  is,  that 
two  mortgagees  of  the  equity  of  redemption  are  not 
farongbt  before  the  Court ;  and  therefore  are  not  bound 
by  the  decree  of  foreclosure.  The  answer  is,  that  they 
became  mortgagees  after  the  bill  of  foreclosure  filed; 
and  one  even  after  the  decree  nisi.  It  is  however  con* 
tended,  that  this  answer  is  not  sufficient  in  law.  First, 
it  is  alrgued,  that  all  incumbrancers,  at  whatever  period 
they  became  such,  must  be  made  parties,  to  be  bound  by 
the  decree:  2dly,  That,  supposing  that  not  generally  so, 
yet  in  this  case,  the  suit  having  abated  by  the  death  of 
die  mortgagor,  the  Plaintiffs  ought,  when  they  revived, 
to  have  made  parties  all,  who  at  that  time  had  any  inte- 
lest  in  the  estate.  According  to  my  opinion  there  is  no 
firandation  for  eitiier  proposition;  for  they. seem  to  be 
in  direct  opposition  to  the  established  rule  of  the  Court 
as  to  die  e£fect  of  the  lis  pendens.  Ordinarily,  it  is  true, 
die  decree  of  the  Court  binds  only  the  parties  to  the  suit. 

But  he,  who  purchases  during  the  pendency  of  the  suit, 

• 

H  bound  by  the  decree,  that  may  be  made  against  the 
person,  from  whom  he  derives  title.  The  litigating 
parties  are  exempted  from  the  necessity  of  taking  any 
notice  o(  a  title,  so  acquired.  As  to  them  it  is  as  if 
no  such  tide  existed.  Otherwise,  suits  would  be  inde- 
terminable: or,  which  would  be  the  same  in  effect,  it 
would  be  in  the  pleasure  of  one  party,  at  what  period 
the  suit  should  be  determined.  The  rule  may  some- 
times operate  with  hardship  upon  those,  who  purchase 
without  actual  notice:  yet  general  convenience  requires 

its 


it 
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180&         its  adoption ;  and  a  inortgage,  taken  pendente  lite,  cmsh 
Th   W«h'      f  ^^^  "^^  exempted  from  its  operation. 

WiNGHBSTBR 

V.  Lord  Alvanleys  difficulty^  as  to  the  mode  of  directing 

the  reconveyance  in  The  Bishop  of  Winchester  v.  Bear 
vor{59  )  could  not  have  been  intended  to  throw  any  doubt 
upon  a  doctrine,  so  clearly  established.  Lord  Ahanley 
seems  at  first  to  have  conceived,  that  it  was  insisted,  thatf 
all  incumbrancers  universally  must  be  brought  before  the 
Court.  He  was  then  struck  with  the  inconvenience;  ob- 
serving, that,  if  that  were  so,  whenever  such  a  bill  is  filed, 
the  mortgagor  may  keep  off  the  decree  by  confessing 
a  greater  number  of  judgments  to  his  friends.  The 
Counsel  in  support  of  the  objection  disclaimed  aU  idea 
of  carrying  it  to  that  length.  They  say,  '^  As  to  the 
'^  inconvemence,  mentioned  by  the  Court,  if  they  oon- 
fessed  judgments  pendente  Uie,  they  would  be  gck>d  for 
nothing.*'  Lord  Alvanley  therefore  in  his  judgment 
corrects  himself.  He  puts  the  case  of  an  incumbrance, 
created  after  the  suit  commenced,  out  of  the  question ; 
and  all  that  follows  must  be  confined  to  the  case  of  in- 
cumbrancers, who  have  become  such  before  the  suit 
commenced ;  and,  as  an  argument  for  bringing  them  b.*. 
fore  the  Court,  his  Lordship  says,  if  it  is  not  necessary, 
the  Court  might  decree  a  reconveyance  to  a  mortgagor, 
who  by  his  own  answer  might  appear  to  have  no  title  te 
it.  Take  it,  that  the  mortgagor  has  not  the  tide, 
even  against  a  mortgagee,  become  such  pendente  Kte; 
if  the  question  were  between  them  only :  yet,  if  firom 
that  you  compel  the  Plaintiff  to  bring  all  incumbraneen 
before  the  Court,  you  would  in  effect  deny  all  operation 
to  the  rule  in  the  case  of  mortgages ;  for  there  would 
be  no  distinction  then  between  mortgages  before  and 
after  the  suit  conunenced:  that  is,  if  the  rule  operates 

witb 

(59)  Ante,  Vol.  lU,  314. 
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any  inconvenienee  to  the  party,  against  whom  it  is         180&. 
intended  to  operate^  the  other  party,  in  whose  favour  it  is  ™    mXa    «# 
intended,  shall  have  no  benefit.     It  is  established  now,  WiNcaasTik^* 
ihat  if'  a  biD,  filed  by  a  mortgagor  for  redemption,  is  o. 

dismissed,  the  money  not  being  paid  at  the  time,  that  .*^'* 

operates  as  a  foreclosure ;  and  is  equivalent  to  a  decree  j  r    ix   ^ 
for  foreclosure  (60).      Lord  Hardwicke   in   Garih  v.  mcnt anderm^ 
fFard{6l)  said,  a  decree,  dismissing  a  Bill  ofRedemp-  Decree  opoa'^ 
tion  wotdd  operate  equally  in  fiirour  of  the  nu^t^^agee  a  biUvior.  re* 
against  any  person,  to  whom  the  mor^f^r  shoqid  during  demption  ope- 
flie  pendency  of  that  suit  convey,  as  against  the  mort-  '*^®*  ■■  •  '^^" 
gagoT  himself.    After  stating  other  cases.  Lord  Hard'  ^  ^•'"^* 
wiete  expresses  himself  thus  ( 68 ) : 

''  So  in  the  case  of  a  mortgagor ;  who  comes  here 
^  for  redemption :  if  during  such  suit  he  should  assign 

*  the  equity  of  redemption,  and  in  the  final  hearing  of 
"  the  cause  there  should  be  a  decree  against  the  mort- 
**  gagor,  will  not  the  assignee  of  the  equity  of  redemp* 

*  tioii  be  bomid  by  this  decree  V 

Afofiiori  must  die  mortgagee  be  entitled  to  the  beqe-t 
fit  of  tile  rule,  where  he  is  not  passive ;  but  is  active^ 
pioseeating  his  remedy ;  which  would  be  wholly  fruit* 
lessi  if  the  mortgagor  could  by  making  hew  mortgages 
eompd  him  to  add  new  parties. 

't\m  is  not  Ae  case  of  Ae  legal  eetate  acquired  during 
tiie  pendency  of  the  suit ;  in  which  instance  it  might  be 
necessary,  in  order  to  avoid  it,  to  have  recourse  to  a  new 
•ait :  but  this  19  a  mere  equity,  to  be  pursued  only  in 
equity;  and  there  it  cannot  be  pursued  with  efiect. 
Tken  doed  the  abatetnent  after  the  two  mortgages  mak^ 
any  difference?    It  does  not.    If  these  two  mortgagees 

acquired 

(00)  A  dismission  for  want  See  Bea.  El.  PI.  JE^.^10, 11. 
of  prosecatioQ  has  not  that  (61)  2  Atk.  174. 

effect :  post, Vot.  XY HI,  4^.         (02)  S  AM.  175. 
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acquired  no  title  as  against  the  Plaintiff  in  the  depend- 
ing suit^  how  could  they  acquire  a  good  title  by  the  death 
of  the  Defendant?  What  connection  has  that  event 
with  their  title:  or  how  could  that  event  vary  the  re- 
lation between  the  Plaintiff  and  them  ?  If  they  would  be 
bound  by  a  decree  against  the  mortgagor^  does  not  the 
consequence  follow,  that  they  shall  be  bound  by  the  De- 
cree against  his  representative  ?  The  heir  and  devisee 
are  merely  in  the  place  of  the  original  party.  Their 
title  is  by  his  death;  and  the  suit  against  them  stands 
in  the  same  plight  as  it  did  against  him.  But  the  tide 
of  the  mortgagees  is  not  by  the  death  of  the  mortgagor ; 
and  the  suit  carmot  stand  in  the  same  plight  as  against 
them.  If  they  are  to  be  brought  in  at  aU,  a  new  relief 
must  be  prayed  against  them;  that  they  may  redeem,  or 
be  foreclosed;  which  brings  it  again  to  the  question, 
whether  they  have  any  right  to  redeem.  As  they  had 
not  originally  any  .such  right,  and  it  does  not  accrue  to 
them,  the.  conclusion  is,  they  have  it  not.  It  is  then 
said,  this  is  a  new  ca^e.  How  is  it  a  new  case? 
Merely  by  the  purchaser's  attempting  a  distinction,  for 
which  there  is  no  foundation  in  principle  or  authority. 
If  the  mortgagees  had  acquired  their  tide  during  die 
abatement  of  the  suit,  there  would  have  been  great  dif- 
ficulty. But  Lord  Nottingftam,  in  his  Prolegomena  of 
Equity  mentions  a  case,  where  that  circumstance  oc- 
curred; and  yet  the  purchaser  was  bound  by  the  decree  f 
though  no  party.  In  the  fifteenth  chapter  is  the  foDow- 
ing  passage : 


"  The  Lord  B^icou  in  his  twelfth  Rule  (63)  seems  to 
direct,  that,  if  a  purchase  is  made  pendente  lite  after 
''  some  long  intermission,  this  case  shall  differ  from  die 
common  case.  But  the  rule,  though  reasonable,  k 
not  always  observed;  for  in  Martin  v.  Stiks^  1663, 
'^  the  bill,  filed  in  1640,  abated  by  death  in  1648:  a 

''Bill 
((i3)  Ord.  Chan*  edition  by  Mr.  Beamet,  7. 


*t 
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«  Bill  of  Reyivor  was  filed  in  166S ;    and  the  purchase         1B05. 
**  was  in  1651 ;  and  yet  the  purchaser  was  bound."  ™  ^  Bishoo  of 

Winchester 
The  purchase  there  was  subsequent  to  the  abatement,  v. 

and  previous  to  the  revivor.      Lord  Nottingham  adds,        Ir ainb# 
Because  now  by  relation  of  the  Bill  of  Revivor  it  was 
pendente  Uie :  per  Clarendon,  Chancellor." 


it 


The  only  circumstance,  noticed  by  Lord  Nottingham 
as  any  deviation  from  Lord  Bacon's  Rule,  is,  that  the  pur* 
chaser  was  held  bound,  where  there  was  a  long  inter- 
mission of  the  suit.  He  did  not  conceive  it  deserving  of 
remark,  that  the  piurchase  was  during  an  abatement,  and 
die  purchaser  was  not  a  party  at  the  time  of  the  revivor* 
That  case  came  on  afterwards  (64).  But  it  is  unneces- 
sary to  give  any  opinion  upon  that ;  for  imdoubtedly  in 
this  instance  the  suit  was  depending,  when  the  mortgages 
were  made.  Therefore  the  mortgagees  could  never  esta- 
blish in  this  Court  a  right  to  redeem  ( 65  ). 


The  Exception  was  disallowed;    and  a  specific  per- 
formance was  decreed,  with  costs  (66 ). 

(64)  Style  V.  Martin,  1  Ch.      Ven.  ^  Pwr.  3d  edit.    564  ; 
Co.  IM.  6th  edit  641,  2,  3,  and  the 

(65)  Metcalfe  v.  Pulvertoft,     references. 

2  Fcf .  4r  Bfo.  200.   See  upon         (60)    Vanconver    v.  Bliu, 
Ibis  'Subject,  generally,  Sug.     post,  458. 
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Jmhfi9tk,t0tk.  SIDGIER  v.  TYTE. 

To  prevent  a    ^pHE  Defendant  was  brought  up  upon  an  AUas  pluries 

Decree  pro  Habeas  Corpus  for  want  of  an  answer. 

eonfesso,  the 

should   have  ^^'  ^^P^^»  ^^^  *^®  Plaintiff,   moved,  that  the  BUI 

not  only  an  ^^^ould  be  taken  pro  eonfesso;  suggesting  the  difficulty 

Answer  upon  from  the  circumstance,  that  an  answer  was  put  upon  die 

the  File,  but  file ;  observing  however,  that  it  could  not  be  considered 

abo  a  receipt  an  answer,  until  it  was  accepted,  and  the  costs  of  the 

for  the  costs,  contempt  were  paid  or  tendered ;   and  the  Plaintiff  had 

The  Answer  not  done  any  act,  accepting  the  answer :    nor  had  the 

bemg  actnally  q^^xs  been  paid  or  tendered ;   therefore,  if  the  answer 

filed  without  j^  ^^  p^^  ^p^j^  ^|jg  glg  y^^  ^^^  Defendant's  Qerk  in 

te  d       f  th     Court,  it  was  irregular ;  and  tiie  consent  oi  the  Plaintiff's 
coste,  the  De.  Clerk  in  Court  was  necessary. 

fendant  was 

remanded,  to        Mr.  I^each,  for  die  Defendant,  msisted  upon  the  cer- 

give  an  oppor-  tificate,   that  the  answer  was  upon  the  file,  which  was 

tnnity  of  mov-  produced,  that  the  Decree  could  not  be  taken, 
ing  to  take  it 

off  the  File  for       «-_-.,.    .        ^    •    x      .«■     i  ♦      .     ■ 

irreffnlaritv  •  Hart  (  Amtcus  Curtee  )  said,  the  mere  production 

bat  the  Plain-  ^^  ^^^  answer  to  the  Six  Clerk  is  not  sufficient.    There 

tiff  having         must  be  payment  or  tender  of  the  costs. 

taken  an  Office 

copy  of  the  j%e  Lord  Chancellor  said,  a  receipt  must  be  given 

-^*'^®'»  ^*J     for  the  costs :  but  then  the  difficulty  was,  how  tiie  Tt» 

cord  could  be  made  consistent :  shewing  a  decree  pro 

eonfesso,  and  the  certificate,  that  an  answer  was  filed ; 

fi-om  which  it  must  be  taken  that  all  is  regukr.      His 

Lordship  therefore  said,  a  motion  should  be  made,  tiiat 

die  answer  shall  be  taken  off  die  file  for  irregularity : 

so  as  to  make  it  impossible  for  the  officer  to  give  that 

certificate;  and  in  the  mean  time  the  Defendant  must 

be  remanded.    A  motion  was  accordingly  made,  that  the 

answer  be  taken  off  the  file. 

Mr. 


coarse  failed. 
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Mr.  LeacA  opposed  the  motion ;   insidting,  that  the  1M5. 

Plaintiff^  having  taken  an  office  copy  of  the  answer,  was  ^  ^C^Ttr* 

precluded  from  saying,  it  was  not  an  answer.  ^, 


Tytb. 


The  Lord  Chancellor,  having  directed  a  search  in: 
the  Register's  Office,  said,  that,  after  having  taken  an 
office  copy  of  the  answer,  the  Plaintiff  could  not  treat 
it  as  a  litdlity ;  and  therefore  refused  to  m^ke  die 
Order. 


SHARPE,  Ex  parte.  ^^^' 

July  Utk. 

¥N  Easter  Vacation  the  petitioner  brought  an  action ;  Creditor  not 

anil  arrested  the  Defendant  upon  mesne  process ;  hound  to  elect 
who  continued  in  custody  at  the  suit  of  the  petitioner  preceea  a 
and  other  creditors  ;  and  upon  the  20th  otJune  following  Commission 
a  Commission  of  Bankruptcy  issued  against  him.    The  ^f  Bankmptcj 
petitioner  proved  his  debt,  amounting  to  700/. :  but  the  before  a  diri- 
Commissioners  afterwards  refused  to  permit  him  to  vote  dend ;  there- 
in the  choice  of  assigness;  on  the  groimd,  that  he  was  f^'®*  having 
procee^ng  at  law,   and  had  the  bankrupt  in  custody.  *^®  bankrupt 

The  petition  prayed,  that  the  Defendant  may  be  permitted  ^ 

"       *^  mesne  process, 

to  vote  in  the  choice  of  assignees  without  being  obliged  nermitted 

to  discharge  the  bankrupt.  ^^  j^^  In  the 

choice  of  as- 
Mr.  CuUen,  in  support  of  the  Petition,  observed,  that  signees.    See 
the  object  of  this  proof  was  merely  to  have  the  opportu-  the  note  (68), 
nity  of  assenting  to  or  dissenting  from  the  certificate; 
not  to  take  a  dividend;   according  to  the  distinction  in 
Ex  parte  D'Orvilliers  {67 ) ;  admitting,  that  for  that  pur- 
pose the  creditor  must  elect;  not  however,  before  the 
fund  is  ascertained  ( 68 ).    The  cases  Ex  parte  WiUtam^ 

son 
(67)  lAtk.  221.  6  Geo.  IV,  c.  16,  s.  50,  and 

(eS)AnVd9  Ex  parte  Callow,     the  notes,  I,    100;   III,  2; 
Vol.  Ill,  1.     See  the  altera-     post,  XIV,  688. 
lion  of  the  law  by  the  Statute 
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son  (G9)  and  Ex  parte  Boiteritt{^0)  were  upon  execu* 
tion,  not  mesne  process. 

Mr.  Home  resisted  the  petition  upon  the  authority  of 
those  cases ;  observing,  that  Ex  parte  BotteriU  was  a 
case  of  distinct  debts. 


Mr.  Cookef  being  referred  to  by  the  Lard  Ckaneellor, 
said,  a  'difference  of  practice  prevailed  among  the  Com- 
missioners; some  putting  the  creditor  to  election  upon 
offering  to  prove;  but  apprehended,  the  creditor  could 
not  be  put  to  election  imtil  a  dividend. 

The  Lord  Chancellor. 
The  creditor,  if  he  has  the  debtor  in  execution  before 
the  Commission,  is  not  put  to  election,  until  he  knows 
the  state  of  dividend.  Why,  if  he  is  in  a  train  of  suing, 
should  I  call  upon  him  to  elect  ?  He  is  at  liberty  to  go 
on  to  place  himself  in  the  same  situation  as  if  he  had 
sued  before  the  bankruptcy,  until  he  takes  execution: 
then  he  takes  another  satisfaction:  but  I  will  not  stop 
him  in  going  on  towards  execution,  until  he  knows  the 
dividend. 


The  Order  was  made. 
(W)  1  Atk.  82.    3  Vet.  S49. 


(70)  1  Atk.  109. 
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ItoLLS. 

WILSON  V.  MAJOR.  i«o^- 

Aug.  6ik. 

nriHOMAS  MAJOR  by  his  WiU,   dated  the  28th  of   Testotor  de- 

Jufw,  1797,  reciting,  that  he  was  seised  o^  a  copy-  ▼"«<*  »  copy- 

bold  estate  in  the  parish  of  Long  Crendan,  Bucks,  which  Jf  ^^  f  «*»*«  ^ 

he  had  surrendered  to  the  use  of  hirf  Will,  gave  and  de-  ^ ^  ^  '    \, 

°  trust  to  sell, 

vised  the  said  premises,  with  the  arrears  of  rent,  unto  ^^^  Invest  the 

his  wife  Dorothy  Mafor,    upon    trust    and  confidence,  money  in  the 

that,  as  soon  as  conveniently  could  be  after  his  deceaise,-  funds;  and 

ahe  should  sell  and  dispose  of  the  same,  and  invest  the  gave  and  be- 

money  arising  therefrom  in  real  or  government  securities,  q^eathed  the 

or  in  the  public  funds,  at  her  discretion;  and  he  gave  ''J*^'®**  "*d 

and  bequeathed  the  interest  and  dividends  of  the  same  _ 

her  use. 

to  the  use  of  his  said  wife.      He  also  gave  and  be-    g^  ^^  ^^^ 
queathed  to  her  all  his  effects  whatsoever  or  whereso-  ^nd  bequeath- 
ever  for  her  maintenance,  upon  full  trust  and  confidence  ed  to  her  all 
in  her  justice  and  equity,  that  at  her  decease  she  would  his  effects 
make  a  proper  distribution  of  what  effects  might  be  left  whatsoever 
in  money,  goods,   or  otherwise,    to    his   children,    ac-  *°    woercso- 

countiniF  what  they  had  already  received  in  money  of       .  ^ 

^  •'  "^  ^         maintenance, 

effects  as   part  of  their  shares ;    and  he  appomted  his  ^p^„  fo„  ^^^ 
wife  executrix.  and  confidence 

in  her  justice 
The  testator  at  the  date  of  his  Will  had  four  children  and  equity  that 
living:  John,  James,  Dorothy,  and  Susannah.     He  had  •^her  decease 
another  daughter,  Elizabeth  Clarke,  who  died  before  the  •*^®J"^®^* 
date  x)f  the  Will,   leaving    three  children.     John,  the  ,.  ^.    ..        - 
testator's    eldest    son,    died    in  the  Ufe  of   the  testa-'  ^i^^^^  effects 
tor,  leaving  five  children.      The  testator  died  upon  the  might  be  left 
29th  of  Decetnber,   1799.      His  widow  was  admitted  to,'  in  money, 

but  goods,orother- 
.  wise,  to  his 
children ;  accounting  wbat  they  had  already  received  in  money  or 
effects  as  part  of  tbeir  sbares. 

The  widow,  executrix,  entitled   to  the  produce  of  the  copyhold 
estate  for  life  only,  with  a  resulting  trust  as  to  the  capital  for  the  heir. 
The  widow  entitled  to  the  absolute  interest  in  the  personal  estate. 
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but  did  not  sell^  the  copyhold  estate*  She  proved  the 
'Will ;  and  possessed  the  personal  estate.  By  her  Will, 
dated  the  19th  of  July^  1802,  declaring,  that  she  made 
that  her  Will  for  distributing  and  disposing  of  all  her 
estate  and  effects  whatsoever  and  wheresoever  both  real 
and  personal  ( the  whole  or  nearly  the  whole  thereof  hav- 
ing been  the  estate  )md  effects  of  her  husband  )  agreeable 
to  what  she  doubted  not  was  really  and  substantially 
the  intention  of  her  husband,  she  first  empowered  her 
only  surviving  son  James^  or  his  heirs,  executors,  or 
administrators,  as  soon  as  might  be  after  her  decease, 
to  make  absolute  sale  of  all  her  husband's  landed 
estate^  and  to  receive  the  money,  and  to  convert  all 
the  effects  of  her  husband  into  money,  and  to  divide, 
pay,  and  apply,  the  same,  after  payii^g  his  debts  ( if 
any)  and  her  own  debts,  &c.  as  after  mentioned ;  and, 
reciting  the  power  given  her  by  her  husband's  Will, 
and  taking  notice  of  the  state  of  her  family  then  and  at 
ihe  time  of  his  death ;  and,  that  by  the  papers  left  by  him 
it  appeared,  that  certain  sums  had  been  advanced  by  him 
in  his  life  to  his  four  children,  she  declared,  that  after 
such  addition  the  division  should  be  of  the  aggregate 
sum,  to  which  the  clear  produce  of  her  and  her  late 
husband's  estate  and  effects  should  amount ;  and  which 
division  she  declared  should  be  in  five  equal  parts ;  and, 
that  onie  of  such  five  parts  should  be  paid  to  her  daughter 
Susannah ;  and  that  one  other  of  such  five  parts,  after 
deducting  thereout  the  sum  of  lASl.  16«.  8cf.,  which  had 
been  advanced,  should  be  paid  to  Dorothy  for  her  own 
use ;  that  one  other  fifth  part,  deducting  330/.,  advanced 
to  John  Major y  should  be  paid  to  and  between  his  five 
children  equally,  another  fifth,  deducting  115Z.  &• 
advanced  to  Elizabeth  Clarke,  to  and  between  her  three 
children,  equally;  and  that  the  other  fifth,  deducting 
330/.,  advanced  to  James  Mcfjor,  should  be  retained  by 
him.  The  testatrix  appointed  her  son  James  her 
executor. 

The 
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The  testatrix  died  on  the  23d  of  February,  180$. 
The  bill  was  filed  hy  Dorothy  Wilson^  the  daughter  of 
^bie  testator  and  testatrix ;  clwning  under  the  Will 
of  her  father ;  and  praying  a  sale  of  the  copyhold 
estate. 


180^ 


WlLSOlf 

MiJO^u 


(7t)Mx.  BomUlymdUr.RoupeO,  for  the  Pkintiff; 
contended,  that  the  testator's  widow  under  his  Will  took 
the  dividends  of  the  fund,  to  be  produced  by  the  sale  of 
the  copyhold  estate,  for  her  life.  A  trust  arose  as  to 
the  capital  for  the  children ;  according  to  the  case  of 
IHersom  v.  Garnet  (73);  and  that  though  the  word 
"  effects'*  will  not  of  itself  give  an  interest  in  real  estate^ 
coupled  with  other  words  it  may  have  that  effect. 

Mr.  Alexander  and  Mr.  Hart,  for  the  grand- 
children. 
The  grand-children  are  entitled  under  the  Will  of  the 
widow.  This  is,  neither  a  gift  to  the  children,  nor  a 
power,  but  an  absolute  bequest  to  the  widow ;  who  might 
therefore  dispose,  as  she  pleased.  To  raise  a  trust  the 
objects  ana  the  subject  must  be  certain. 

As  to  the  claim  of  the  heir,  by  way  of  resulting 
trust,  the  words  of  the  Will  ''AH  my  Effects"  are 
sufficiently  large  to  embrace  this  interest.  This  estate 
is  directed  to  be  converted  into  personalty  out  and  out* 
It  is  given  to  be  sold.  The  Will  uses  the  words  '^  in-^ 
terest  and  dividends,"  applicable  to  perscmal  estate. 
The  produce  of  the  sale  is  part  of  the  testator's  effects. 
This  is  a  bequest,  not  of  the  residue,  but  of  all  his 
effects  :  a  word,  which  in  Hogan  v.  Jackson  (74)  was  con- 
sidered 


(72)  The  argument  and 
judgment  ex  relatione* 

(73)  2  Bro.  C.  C.  38,  226. 
rmch'B  Pre.  Ck.  2ia  Ante, 
Mmlim  V.  Kdghley,  Vol.  II, 


333,  629.  Brown  v.  Higytf 
IV,  708.  V,  496.  VIII, 
6G1.  See  the  note.  Vol.  I, 
272. 

(74)  Coirp.290. 
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tidered  equivalent  to  ''  worldly  substance  ;**  and  the  eflect 
is  a  bequest  of  all  his  property.  The  money  to  arise  by 
the  sale  of  the  copyhold  estate  must  go  in  the  same 
channel  as  the  residue. 


Mr.  Bellf    for  the  heir  relied  on  Ackroyd  v.  Smiih- 
9on  (  75  ),  and  the  other  authorities  for  a  resulting  trust. 

7%e  ^Mastek  of  the 'SiohLS. 
The  wife  took  only  an  interest  for  life  in  the  money 
to  be  produced  by  the  sale  of  the  copyhold  estate.  This 
is  an  express  trust :  not  a  discretion :  a  trust  to  sell ; 
md  the  money  to  be  laid  out.  The  testator  could  not 
intend  to  give  her  the  capital  absolutely.  The  words  ex- 
clude that  supposition^  made  in  Philipps  v.  Chamber^ 
laine  (76),  The  question  then  is,  whether  the  subse- 
quent words  "  all  my  effects "  enlarge  the  first  words, 
giving  only  interest  for  life.  He  could  not  have  intended 
to  give  her  the  absolute  interest,  in  that,  in  which  he  had 
before  given  her  a  life-interest.  If  I  throw  the  capital  of 
this  fund  into  the  general  residue,  it  necessarily  gives  her 
the  whole.  I  cannot  agree,  that  there  are  two  residues. 
Nothing  points  to  a  double  residue.  If  the  wife  takes 
only  an  estate  for  life  by  the  first  words,  I  cannot  give  her 
the  absolute  interest  by  the  subsequent  words.  Here 
is  no  declaration  of  the  trust  of  the  money,  produced 
by  the  sale  of  the  copyhold  estate,  beyond  the  life  of 
the  wife.  That  therefore  must  result  to  the  heir. 
The  operation  of  the  word  '^  effects  "  is  controlled  by  the 
former  part  of  the  Will,  which  gives  her  only  an  inte- 
rest for  life ;  in  which  respect  this  case  is  distinguished 
from  MaUabar  v.  McMabar  (77).  Declare,  that  the' 
widow  was  entitled  to  the  absolute  interest  in  the 
personal  estate. 


(76)  I  Bro.  C.  C.  503.  See 

ante,    Berry  v.    Usher,    87. 

Willianu  V.  Coade,  Vol.  X, 

500,  and  the  notes,  1, 45, 204. 


(76)  Ante.  Vol.  IV,  61. 

(77)  For.  78 :  cited  from  a 
MSS.  note,  ante,  Vol.  X, 
503. 
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THE    SITTINGS 

AFTER   TRINITY   TERM, 

45  Geo.  III.  1805. 

iao4. 

■  July  19M,  20/A. 

Nov.  20M,  2d(f , 
27M. 

PARKES  t>.  WHITE.  1805. 

JulyX^th.l^ih. 
CATHERINE  PARKES  being  seised  in  fee  of  free-    Power  of  dis- 

hold  estates  in  the  county  of  Essex,  and  seised  to  position  of  a 
her  and  her  heirs  of  copyhold  estates  according  to  the  Fivue  covert 
custom  of  the  manor  otFrt/eming,  by  indentiures,  dated  over  estate  set- 
the  24th  and  25th  o{  April,  1778,  previous  to  her  mar-  ^*^*  ^®  ^^"^  «®- 
liage  with  WiUiam  Paries,  the  freehold  estates  were  con-  ^ 
▼eyed  to  Thomas  White  and  his  heirs,  to  the  use,  after    A  sale  by  the 
the  marriage,  of'  Catherine  Parkes  for  life,  without  im-  hosband  and 
peacbment  of  waste ;  and,  after  the  determination  of  that       ®  by-tme 
estate,  to  the  use  of  White  and  his  heirs  during  her  life,  -.        . 
to  support  contingent  remainders;    yet    nevertheless  to  stances   esta- 
pennit  her  and  her  assigns  to  receive  the  rents  and  pro-  blished  as  to 
fits  during  her  natural  life,  for  her  sole  and  separate  use,  the  separate 
free  from  the   debts,   &(f.   of  her  husband ;   and  from  estate  of  the 

and  after  her  decease  to  the  use  of  Winte,  his  heirs  and  ^*^®  ^^^  **^® 

and  her  rever- 
assigns;    .       .     ^ 
°        sion  m  fee; 

though  to  the  trustee  for  her  separate  use,  and  to  support  the  contin- 
gent remainders :  but  set  aside  as  to  the  remainders,  to  such  persons, 
and  uses,  &c.  as  she  should  appoint  by  Will,  and,  iu  default  of  ap- 
pointment, to  her  children,  upon  her  Bill ;  and  two  Wills,  obtained 
from  her,  decreed  to  be  delivered  up. 
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assigns;  in  trust  for  such  persoh  and  persons,  and  for 
such  estate  and  estates^  uses,  intents,  and  purposes,  as 
Catherine  Parkes,  notwithstanding  her  coverture,  should 
by  her  last  Will  in  writing,  or  any  writing  purporting  to 
be  her  Will,  duly  attested  by  three  witnesses,  Umit  and 
appoint;  and  in  default  of  such  limitation  or  appoint- 
ment, and  if  there  should  be  only  one  child  of  such 
marriage  Uving  at  her  death,  then  to.  the  use  of  such  only 
child,  his  or  her  heirs  and  assigns  for  ever;  but,  in 
ease  she  should  have  more  than  one  child,  then  to  the 
use  of  White y  his  heirs  and  assigns ;  upon  trust,  that  he, 
his  heirs  and  assigns,  should,  within  twelve  months  after 
the  death  of  Catherine  ParkeSf  sell  the  trust  estates; 
and  divide  the  money  among  all  and  every  such  child 
and  children,  at  their  respective  ages  of  twenty-one  years, 
or  marriage,  if  daughters ;  and,  in  case  any  such  children 
should  be  then  under  the  age  of  twenty^one,  then  the 
said  trustee,  his  heirs,  &c.  should  lay  out  the  shares  of 
him,  &c.  in  government  securities ;  the  dividends  to  be 
applied  for  maintenance,  &c. ;  and  at  twenty-one  or  mar- 
riage the  principal  to  be  transferred ;  and,  in  defiemlt  of 
such  issue,  then  in  trnst  for  the  use  of  the  right  heirs  of 
Catherine  Paries.  The  settlement  contained  a  covenant 
with  White  to  surrender  the  copyhold  estates  to  the  same 
uses;  which  were  surrendered,  and  White  admitted  ae- 
eordingly. 


The  bill  was  filed  m  1802,  by  Catherine  Parkee,  by  her 
next  friend,  against  While,  Thomas  Quarman,  and  the 
Plaintiff's  husband;  praying  an  account,  and  a  conveyance 
by  White  and  Quarman  to  new  trustees,  to  be  appointed 
by  the  Master;  charging,  that  if  the  Plaintiff  had  executed 
any  instruments,  purporting  to  be  a  charge  or  conveyance 
of  her  estate,  she  did  so  without  good  or  valuable  con- 
sideration, and  under  the  controul  and  influence  of  her 
husband  and  White ;  that  White  had  attempted  to  make 
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undue  advantages  by  taking  a  conveyance  of  the  trust 
estates  from  the  Phdntiff;  that  he  applied  to  his  own  use 
ike  teats  and  profits;  and  that  Quarman  had  notice  of 
the  setdement;  and  had  taken  a  bond  of  indemnity  from 
WhiU. 


180S. 


Parkvs 

V. 

Whitb. 


The  relief  prayed  by  the  bill,  was  resisted  upon  the 
difl^TMit  tfaasactions  and  conveyances,  that  had  taken 
plane  with  respect  to  diis  estate;  under  which  it  was 
claimed  by  the  Defendant  Quarman,  as  a  purchaser  for 
valuable  consideration.  By  indentures,  dated  the  15th 
mi  May,  1779,  White,  at  the  request  qiParkes  and  his 
W1&9  and  in  consideration  of  SOO/.,  paid  by  Thonun 
Eoims  to  WiUiam  Parkes,  the  receipt  on  the  back  ex- 
fitefldDg,  diat  the  money  was  received  by  him,  and  with 
the  consent  and  approbation  of  WiUiam  and  Catherine 
Pmtiee,  testified  by  their  executing  the  indenture, 
gfanted,  and  WiUiam  and  Catherine  Paries  released  and 
oenfiraied,  her  life  estate  to  Evans  for  ninety-nine  years, 
if  WiOiam  and  Catherine  Parkes  should  so  long  live,  to 
aeepie  the  money  advanced ;  with  a  covenant  to  surren- 
der the  copyhold  estate. 


By  indentures,  dated  the  16th  and  17tii  of  Jfay,  1785, 
redtiiig^  that  Parkes  and  his  wife  were  entitled  to  seU 
the  tmst  estate,  in  consideration  of  200/.,  due  to  the 
estate  of  Evans  and  paid  to  Judith  Evans,  his  administra- 
trix, and  of  800/.  paid  to  Parkes  and  his  wife,  Judith 
EponB,  and  White  at  the  request  and  by  the  direction  of 
Poflces  and  his  wife,  conveyed  and  agreed  to  levy  a  fine, 
to  Joseph  Evans,  the  son  and  heir  at  law  of  the  mort- 
gl^gee,  and  his  heirs ;  and  William  Parkes,  the  husband, 
gave  his  bond  of  the  same  date  to  Evans;  reciting,  that 
WiOiam  Pf/rkes  had  applied  to  Evans  to  purchase  the 
estate;  which  he  agreed  to  do  for  1000/. ;  that  a  con- 
veyance was  executed  accordingly;  and,  that,  to  com- 
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plete  tHe  title,  Catherine  Parkes  had  devised  to  E^am  ;* 
and  appointed  him  her  executor;  with  condition  for  in-** 
dtainifying  !Effans,  his  heirs,  &c.  against  any  act  of 
Paries  and  hia  wife,  their  heirs,  &c.  under  any  power' 
in  the  settlement  of  1778.  Parkes  and  his  wife  levied 
a  fine  accordingly.  In  August  following,  Evans,  in 
consideration  of  1000/.  conveyed  to  White.  In  1*3^93 
Whiie,  in  consideration  of  1500/.  conveyed  to  QMarman 
and  his  heirs,  and  gave  him  a  bond  of  indemnity,  par- 
ticularly against  Paries  and  his  wife. 


Another  instrument  was  executed  by  Catherine  Parked,- 
and  her  husband,  dated  the  19th  o{  April,  1799,  acknow- 
ladging,  that.Parit^^  and  his  wife  had  that  day  received 
from  White  the  sum  of  SOO/.,  admitted  by  him  to  be  the 
difference  between  the  price  he  paid  to  them  upon  the 
purchase  by  Evans  in  1785  and  the*  sums'  White  received 
Upon  the  sale  to  Quarman  in  1798,  after  a  deduction  for 
a  loss  by  selling  out  of  the  funds,  and  other  losses  and 
expences;  reciting,  that  Counsel  had  advised,  to  com- 
plete the  title,  that  Catherine  Parkes  should  make  aTHH 
in  fevour  of  Quarman,  and,  that  she  had  for  that  pur- 
pose that  day  executed  a  Will  accordingly,  devising  the 
estate  to  Quarman  and  his  heirs;  and  thereby  pre- 
ssing and  engaging  with  White  not  to  execute  any 
other  Will  or  do  any  other  act  to  molest  Quarman,  his 
heirs,  &c. 

•  At  the  time  of  the  purchase  by  White  the  net  rent, 
was  sot.  per  annum* 


The  Defendant  Quarman  stated  a  Conveyance  in  fee 
to  him  from  White,  by  lease  and  release,  dated  the  16th 
and  17th  of  October,  1793,  in  consideration  of  1500/.  ad- 
mitting, that  he  had  notice,  when  he  paid  his  money; 
and  being  advised,  that  notwithstanding  the  indentures, 
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wUdt  appeared  to  have  been  executed  by  the  Plaintiff 
an^  hear  husband  and  WhUe,  and  a  fine,  levied  in  pur- 
suance of  a  covenant  in  one  of  the  indentures,  there  was 
still  ;a  defect  in  the  title,  he  therefore  took  from  WhUe 
a  bond  of  indenmity,  particularly  against  the  claims  of 
Parka  and  his  wife,  and  her  heirs.  He  claimed  the 
benefit  6f  his  purchase,  as  made  without  fraud ;  and  .if 
the  Court  should  be  of  opinion«  that  he  is  not  entitled 
as  absolute  purchaser,  insisted,  that  as  against  the  Plain- 
tiff herself  he  is  entitled  to  hold  the  same,  or  be  allowed 
the  rents  and  profits  received,  on  account  of  the  1500/. 
and  interest,  and  to  stand  as  a  mortgagee  for  the  re- 
mainder of  the  1500/..  and  interest  to  the  full  amount 
.of  the  principal  and  interest  of  all  monies  White  may 
have  advanced  for  the  use  or  by  the  direction  of  the 
Plaintiff. 


18W. 


Parkbs 
Whit*. 


Mr.  HolUH  and  Mr.  Hart,  for  the  Plaintiff. 
This  suit  is  instituted  on  behalf  of  a  fime  coverie  ; 
.seeking  the  protection  of  Ihis  Court,  an  inquiry  into  her 
rights  by  contract  upon  marriage,  and  to  be  reinstated  in 
the  enjoyment  of  those  rights.  The  Defendants  are  her 
husband,  rather  a  formal,  than  a  real,  party ;  and  the 
trustee,  who  has  not  only  joined  in  the  transaction,  but 
has  himself  obtained  the  estate.  Laches  is  not  imputed 
to  9ifSme  coverie  even  at  law:  much  less  in  such  .a  case: 
in  Equity,  against  a  trustee,  charged  with  the  duty  of 
preventing  such  an  act.  Interposed  to  protect  her,  and 
prevent  her  dealing  with  others,  he  deals  and  tampers 
^th  her  interests  himself.  In  such  a  case  the  length  of 
time,  diirinjB;  which  she  is  unable  to  come  for  relief  is  no 
objection.  In  a  very  distressed  situation,  she  could  not 
stir;  and  till  1799  she  did  know,  that  H^ie  had  an 
interest.  No  evidence  is  given  of  the  fairness  of  these 
transactions.  The  husband  might  receive  die  rents; 
,iuid  perhaps  his  demise,  independent,  might  have  formed 
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a  good  charge  daring  his  life.  As  to  the  VkLm&BTfi 
claim  to  the  by-gone  rents  and  profits,  when  thcl  §M 
Iras  letiM,  the  Defendant  WkHe  ought  as  tnistee  to 
have  entered,  received  the  rents,  and  paid  them  to  ihc 
separate  use  of  the  Plaintiff.  If  a  trustee  joins  in  de- 
stroying remainders,  as  in  ManseU  v.  ManseM  (  78  ),  and 
the  subject  can  be  pursued,  it  shall  be  purstied  ai^ 
brought  back.  In  this  instance  there  is  no  difficulty*  It 
gets  into  the  hands  of  the  trustee  himself;  and  from  him 
to  a  purchaser  with  notice,  taking  an  indemnity  from  th^ 
trustee. 


But,  whatever  may  be  the  decision  as  to  the  rents,  by* 
gone,  or  to  come  during  the  joint  lives  of  the  PlaintilT 
and  her  husband,  this  estate  must  be  recalled  to  the  uses 
of  the  settlement;  and  the  interest  of  the  Plaintiff,  sub^ 
sequent  to  the  joint  lives,  must  be  protected.    The  trus* 
tee  adopted  this  mode  of  becoming  the  purchiEisisr ;  con- 
scious, that  it  was  tidt  competent  to  him  to  take  ft  convey- 
ance directly  to  himself.      U^der  circumstances  of  so 
suspicious  a  nature  inquiry  is  necessary,  whether  Evam^, 
the  incumbrancer,  was  not  from  the  first  a  triistee  for 
White;  as  the  heir  at  law  was  avowedly  in  the  second 
instance.      The  principle,  as  now  established,   is,  that 
a  purchase  by  a  trustee  from  his  Cestui  que  trust  ( T9 ) 
appears  under  much  suspicion ;  and,  whenever  a  question 
is  made  upon  the  fairness  of  the  transaction,  the  instru- 
ment shall  not  have  the  effect,  itVould  have  between 
strangers:   but  the  trustee  must  shew,  that,  before  he 
dealt,  he  put  himself  into  a  situation,  in  which  he  could 
with  propriety  deal  adversely  with  the  Cestui  que  trust ; 
substituting  some  other  person  in  his  place,  to  guard 
those  rights  he  originally  undertook  to  protect.     This 

trustee 


(78)  2  P.  Wms.  678.  t;  Trteothick,  IX,  284,  and 

(79)  See  ante,  Randall  v.      tlie  references  in  the  note, 
ErHiuftan,  Vol.  X,  423.  Cofei     Vol.  Ill,  752. 
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tniftee  doea  not  shew,  that  he  called  the  attention  of  tbd 
Ptaintiff  to  her  situation;  and  pointed  out  to  her  the 
neoeaaityj  if  he  should  assume  a  difierent  character,  pro- 
IKMing  to  contract  with  her,  that  she  should  have  some 
third  person  to  deal  with  him.  He  does  not  shew,  dial 
any  attorney  but  his  own  was  employed ;  that  he  repre- 
sented  to  her,  that  she  was  to  part  with  any  thing  more 
tiian  her  hpsband  could  compel  her  to  part  with.  These 
instruments  afford  suffidait  evidence  of  breach  of  trust 
to  oidde  the  Plaintiff  to  a  decree,  that  they  shall  be 
ddivered  up ;  at  least  to  an  inquiry.  The  bond  of  in* 
de&mity  from  Whiie  to  Quarman  is  evidence,  that  the 
ktfcer  knew,  he  purchased  subject  to  an  Equity. 


ISM. 


Parkbs 

V. 

Whitr. 


If,  as  it  is  held  in  Socieii  v.  FFray  {80),  a  married 
woman  is  to  be  considered  a  fSme  sole  only  to  the  extent, 
Ae  instnunent  makes  her  such,  this  settlement  according 
to  the  true  meaning  gives  her  power  to  dispose  by  Will 
Mjlfy;  and  a  deed,  executed  by  her,  cannot  have  the  effect 
of  a  Will  as  to  this  estate  against  the  rights  of  her  chil- 
dren.   Hie  tnmsaction,  by  which  the  execution  of  a  Will 
was  obtained  from  her,  'is  such  as  a  Court  of  Elquity  wiO 
not  allow  to  take  place  between  a  fSme  caverie  and  her 
trustee ;  and  that  circumstance  raises  a  presumption  as  to 
file  nature  of  the  antecedent  transactions.    In  most  of 
&e  cases,  where  a  married  woman  has  acted  upon  her 
separate  property,  she  was  acting  by  contract.    In  Biseoe 
^.  Kennedy  { 81  )  Sir  ThonMS  Clarke  would  not  make  a  de* 
cree,  affecting  the  separate  property,  until  the  Plaintiff 
had  outlawed  the  husband ;  shewing,  that  every  step  had 
been  taken  against  him.  Whatever  may  be  the  authority  of 
WAisiler  v.  Newman  ( 82),  it  establishes  this  very  salutary 
rule,  that  in  such  a  case  the  Court  will  direct  a  refer- 
ence; 


<80)  4  Bro.  C.  C.  4Bd. 
(8i)  1  Bro.  C.  C.  17,  n. 


(82)  Ante,  Vol.  IV,  129; 
see  the  note,  V,  17. 
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ence ;  that  all  the  circumstances  may  be  developed.  Bui 
that  ca8e  was  much  weaker  than  this.  There  was  no 
imputation,  that  the  trustee  dealt  for  bis  own  bene- 
fit; or  acquired  any  advantage^  that  he  had  not  be- 
fore. .  Upon  that  decision  this  transaction  cannot  b^ 
maintained. 


Mr.  Hall,  for  the  Defendant  W/Ute :  Mr.  Raupell, 
for  the  Defendant  Quarmath 
This  is  a  strong  case :  a  Plaintiff  coming  after  a  lapse 
of  seventeen  years  to  disaffirm  all  her  acts^  of  the  most 
solemn  description ;  claiming  a  general  account^  without 
offering  an  allowance  even  for  money  actually  advanced. 
Upon  the  principles,  stated  by  Lord  Camd^  in  Smith 
v.  Clatf  (  8S),  and  in  Lord  Deloraine  v.  Brown  ( 84 ),  and 
Hercy  v.  Dinwoody  (  85  ),  length  of  time  is  t  bar  even  to 
a  plain  righ|.  The  situation  of  WlutCi  ^  trustee,  is  not 
clear.  The  first  estate  under  this  settlement  is  a  legal 
estate,  executed  in  the  Plaintiff;  which  therefore  during 
her  life  w^  in  her  and  her  husband.  After  the  de- 
^rmination  of  that  estate  White  was  to  be  a  trustee 
to  support  contingent  remainders;  and  then  certainly 
the  Plaintiff  would  have  had  an  equitable  estate.  At 
the  time  of  this  contract  or  purchase  Wl^e  was  not  a 
trustee,  but  the  mere  instrument,  through  whom  the 
legal  estate  is  transferred  by  the  effect  pf  the  Sta- 
tute (86).  The  forfeiture  of  the  estate  for  life  by  the 
fine  can  be  taken  advantage  of  only  by  the  remainder- 
man ;  not  by  this  Plaintiff.  The  supposition  of  con- 
trol by  the  husband  is  answered  by  the  mode  of  con- 
veyance: a  fine,  levied  aeventeen  years  before  the  bill 
was  filed :  the  protection  of  the  Law  interposed  in  the 
transaction  between  diem;  and  repeated  acts  of  confirm- 
ation^ 

(83)  Amb.  645.    3  Bro.  C.         (85)   4  Bro.  C.   C.    257. 
C.639,  n.  Ante,  Vol.  II»  87. 

(84)  3  J^ro.  C.  a  633.  (86)  Tho  8Ututo  of  Uscft» 

27  Hen.  Vlll. 
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ation,  by  diis  Plaintiff^  reclsiving  money,  and  gWing  ac* 
knowledgments,  down  to  1799;  bringing  this  within' the 
priixdple  of  Chesterfield  ▼.  Janssen  (87),  even  if  the 
tnais9€tion  originaDy  could  not-  have  stood.  But  upon 
thie  dreuflistanoes  there  is  nothing  unfair  in  this  tran^. 
acticm;  and  the  mode  of  conveyance  is  only  form.  In 
Fax  yf.Machreth  (88)  Lord  Tht&low  was  alarmed  at 
overturning  a  transaction  after  three  years  and  a  half. 
Taking  it,  that  the  Plaintiff  had  only  a  trust  to  her  se- 
parate use  in  this  estate,  she  was  competent  to'  dispose 
of  it;  having,  in  the  consideration  of  this  Court,  as  conb- 
plete  dominion  over  it,  as  if  she  were  not  married, 
such  an  interest  has  all  t|ie  incidents  of  absolute  pro- 
perty: the  power  of  disposition  therefore  in  anyway; 
as  if  she  was  a  single  woman.  This  Court  has.  even 
called  upop  a  trustee  to  givjs  effect  to .  the  conveyance  of 
a  married  woman:  Petme  v/  Peacock  (89).  So  far  from 
withholding  or  rescinding  the  conveyance,  where  the 
transaction  is  fair,'  the  Court  will  carry  it  into  effect  by 
joining  the  legal  to  the  equitable  estate;  and  though  tfie 
attempt  is,  made  by  the  most  informal  instrument.  Even 
where  she  has  joined  with  her  husband  in  a  bond,  exe- 
cution has  been  given  upon  that  bond  against  her  sepa- 
rate property.  Standford  v.  Marshall  (90).  Peacock 
V.  MatUt(9l).  Huhne  v.  Tenant  (92).  Pybus  y. 
Smith  (93).  ElRs  v.  Atkinson  (94).  Biscoe  v.  Ken- 
^^!f  ( 95 ),  so  far  from  disturbing,  proceeds  upon^ 
the  principle,  that  a  married  woman  having  separate 
property,  is  a  free  agent  in  this  Court  to  deal  with  that 
property;  and  has  the  right  of  disposition  with  the  other 
inherent  qualities  of  property.  In  that  case  the  first 
biQ  was  dismissed ;  as  the  Plaintiff  had  not  got  execution 

against 
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(87)  2Vet.  125.   1  Atk.^Ol. 
(88)2J?ro.  C.C.  400. 
(8»)  IV.  41. 

(00)  2  Atk.  08. 

(01)  1  Vet.  103. 


(02)  1  Bro.  C.  C.  16. 

(03)  a  Bro.   C.   C.    340. 
Ante,  Vol.  I,  180.  • 

(04)  2Btv.  CC.  34G,  n. 
505. 

(05)  i  Bro.  C.  C.  17,  n. 


PARKEir 

V. 


^18 


CASES  IN  CHANCERY. 


1M5. 


Parkes 
White, 


against  the  husband :  but  in  tbe  second  nuit  the  creditor 
obtained  a  decree,  affecting  the  separate  property; 
diough  the  bond,  being  previous  to  the  coverture,  was 
not  taken  with  a  view  to  the  separate  property.  In 
Benyon  v.  GoUkigs{9t)  the  transaction  prevailed  to  the 
extent  of  the  wife's  interest.  The  single  case,  in  oppo- 
sition to  all  these  authorities  and  to  prindjJe,  is  Wkut-- 
lerv.  Newman (97). 


This  is  not  the  case  of  a  trustee  to  sell :  but  with  re- 
ference to  that  case  it  cannot  be  stated,  as  a  general  pro- 
position, that  a  trustee  to  seQ  cannot  purchase  the  pro- 
perty. The  rule  is  laid  down  with  great  care  in  Camp^ 
heU  \.  WfUker{9S)  hy ^Ixxtd,  Ahanley ;  who  acknow- 
ledges the  difficulty  of  these  cases:  and  states  the  mode, 
by  which  it  may  be  done;  and  that  the  party  cannot 
come  to  complain  at  any  distance  of  time. 

Mr.  HolUstf  in  Reply. 
The  doctrine  of  length  of  time  and  acquiescence  does 
not  apply  to  the  case  of  a  cestui  que  trust  and  .a  trustee, 
misconducting  himself.  It  does  not  appear,  that  this 
Plaintiff*  received  any  part  of  the  money.  Until  1799 
she  knew  nothing :  then  she  complains ;  and,  to  cure  the 
defect  of  title,  an  offer  is  made  to  her  of  200/.  upon 
the  terms  of  her  making  a  Will,  appointing  to  Quarman 
in  fee. 

It  is  true,  finite  was  not  a  trustee  to  sell.  Bat  he 
was  guilty  of  a  breach  of  trust  by  selling,  and  lor  his 
own  benefit;  his  duty  requiring  him  to  preserve  this 
estate  in  this    femily;    which  without  his  interference 

would 


(96)  As  to  this  point  stated 
ante,  Vol.  IV,  134,  in  Whist^ 
ier  V,  NewwMH. 


(07)  Ante,  Vol.  IV,  129. 

(08)  Ante,  Vol.  V,  078. 
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iVI»iild  not  have  been  sold.  The  wife  is  entitled  to  com- 
j^iain  with  referenee  to  her-  estate  for  life ;  the  provision 
Smt  ker  separate  iise  pervading  the  whole.  The  case  of 
Wkkikr  Vi  Newman  was  followed  and  confirmed  by 
Mdrst  V.  HmUh  (99);  in  which  the  bill  was  dismissed  with 
cimCb»  Aa  to  the  period,  from  which  the  account 
should  be  given,  it  is  due  at  least  from  the  time  of  filing 
the  bill;  according  to  the  course,  that'  has  been  adopted 
ofhite. 
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The  Lcrd  Chancellor* 
It  is  absolutely  necessary,  that  the  children  should  be 
partiea.    This  suit  has  two  objects :  1st,  to  clothe  the 
l^al  estate,  that  is  in  Q^aTmani  with  all  the  uses  of  the 
setdement  upon  the  Plaintiff's  marriage,  at  least  sub- 
sequent to  the  trust  for  her  separate  use:  Sdly,  for  a 
declaration,  as  to  her  interest^  notwithstanding  her  acts, 
and  the  remote  periods,  when  those  acts  were  done,  that 
tfie  Defendants,  White  and  Quarman^  may  be  considered 
trustees  of  the  rents  and  profits  during  the  whole  time 
for  her  separate  use.    The  consideration  is  very  different* 
whether  Huarfium  is  a  trustee  for  those,  who  will  be  en- 
tided  after  the  Plaintifi^s  death,  and,  whether  he  is  a 
trustee  for  her  during  her  life.    If  she  has  a  right  to 
agitate  the  question  with  him  upon  the  possible  right  of 
the  children,  they  ought  to  be  parties ;  otherwise  dif- 
ferent judgments  might  be  given  in  the  suit  of  this  Plains 
tiff,   contending  'for  her  children,  aiid  afterwards  in  a 
suit  instituted  by  the  children  themselves;    No  decision, 
that  I  can  make  now,  will  bind  them,  not  being  parties ; 
or  prevent  a  bill  by  them. 


As  to  the  children,  I  lay  out  of  the  case  tiie  drcum^ 
stance,  that  White  was  the  trustee;   and  suppose  him 

not 


(W)  Ante,  ¥(4.  V,  <I2S.    See  the  note,  page  17* 
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not  to  have  been  dealing  in  th^e  purchase,  and  to  havt 
incurred  all  that  suspicion,  that  was  thrown  upon  the 
trustee  in  WkUtier  v.  Neumani  100):  (the  suspidoo^ 
iBat^  as  he  was  a  creditor,  the  money  was  raised  4br  hit 
benefit;  which  certainly  had  great  influence  upon  the 
Court;  much  more  than  upon  my  mind:)  but  suppose^ 
being  pressed  by  the  wife,  he  had  merely  joined  in  these 
conveyances;  destiroying,  as  far  .as  he  could,  the  con- 
tingent remainders  to  the  children,  and  the  interests^ 
that  might  be  taken  under  her  .Will,  or  by  her  heirs: 
every  person,  to '  whom  W/nte  conveyed,  would  be  a 
trustee,  in  the  same  situation^  as  to  those,  who  took  no 
part  in  the  act.  Therefore,  as  to  persons,  claiming  sub- 
sequently to  the  husband  and  wife,  Quarman  took,  the  * 
estate,  as  Whit^  had  it;  ^nd  upon  a  bill  after  the  death 
of  the  husband  and  wife  by  the  children  they  would  be 
held  entitled  to  the  estate*  The  question  as  to  the  right 
of  the  children  is  very  different  from  the  points  ariong 
upon  the  ptut  of  the  wife  herself.  Her  interest  is 
formed  either  by  a  legal  estate,  vested  in  her,  or  an  es- 
tate to  her  separate  use.  That  estate^  for  her  life,  might 
.be  destroyed:  but  the  consequence  would  be,  that  the 
remainder  vested  in  White  an^d  his  heirs,  in  trust  for  her 
separate  use :  and  the  subsequent  limitations  were  either 
-  vested  in  law  and  equity,  or  vested  in  law  and  contingent 
in  equity ;  as  they  seem  to  be. 


The  first  question  then  is.  What  could  the  wife^  do 
vriih  this  estate?  What  could  she  lawfully  do,  with  re- 
spect to  her  own  interest  only ;  not  meaning  to  deal  as 
to  those,  who  would  be  entitled  after  her  decease?  It  is 
extremely  important,  that  this  question  should  be  once 
.for  all  well  decided.    My  mind  is  in  great  distraction 

upon 


(100)  Ante,  Vol.  IV,  120. 
See  as  to  tbst  case  Sperliny 
v./^oc/i/brl,  VIII,  164.  Jmic$ 


V.  HarriSt  Wagstaff  v.  Smiih^ 
IX,  486,. 525,  and  the  note, 
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Ikpon  that  subject.    In  Whistler  v.  N€wman{\)  I  con-  1805. 

ridered  every  point  as  settled ;    unless  the  case  could 
hare  been  decided  Upon  the  circumstance^  that  Maidtnent 
was  hkiproperly  dealing  for  his  own  interest.    If  it  is 
asserted,  diat,  though  Lord  Tkurhw,  following  his  pre- 
decesaors^  as  far  back  as  the  doctrine  can  be  traced,  re- 
-peaJtedly  decided  upon  this  principle,  thb  Court  has  now 
a  right  to  refbse  to  follow  it,  I  am  not  bold  enough  to 
act  upon  that  position.    Previously  to  Whistler  v..  New^ 
mam,  Ae  caaes,  Ellis  v.  Atkinson{2)f  Pybus  v.  Smkh  (3), 
Hulme  V.  Tenant  ( 4 ),  Peacock  v.  Monk  (  5  ),  and  others, 
had  been  determined.    No  Judge  ever  felt  so  strong  an 
indination  to  say,  the  Act  should  not  avail,  as  Lord  Thuv 
1a$)  in  BlUsY.  Atkinson  ;  and  more  particularly  in  Pybus 
▼1  Smith;  in  which  case  his  reasoning  was  unanswer- 
able; if  the  point  had  been  open.     Upon  principle  a 
woman  contracting  marriage  loses  all  the  powers  she  had  a  Fhne  covert 
as  zFSmesole;  and  yet  this  Court  allows  her  to  place  void  at  law. 
herself  by  contract  in  the  situation  of  a  FSme  sole  ;  and 
so  it  was  at  law;  though  it  is  now  got  rid  of  there  (6). 
'Lord  Thurlow  said,  upon  true  principle,  that,  if  the  con- 
ttact  makes  her  a  FSme  sole,  her  faculties,  as  such,  the 
jiature  and  extent  of  them,  are  to  be  collected  from  the 
-terms  of  the  instrument,  making  her  such.    In  Pybus  v. 
iSbiiM(  7)  this  Court  exerted  all  its  providence:  the  trus- 
tees were  to  receive  the  dividends,   and  from  time  to 
time  to  pay  them  into  the  proper  hands  of  the  wife,  re- 
^rpts  to  be  given  from  time  to  time,  &c.    The  words 
''  and  not  by  anticipation,"  were  inserted  in  Miss  Wat' 
#0A*8  setdement;  in  which  Lord  Thurlow  was  a  trustee; 

and 


Contract  by 


(1)  Ante,  Vol.  IV,  129. 

(2)  3  Bra.  C.  C.  346,  n. 
605. 

(3)  3  Bro.  C.  a  340.  Ante, 
VoLI,  189. 

(4)  1  Bro.  C.  C.  16. 


(5)  I  Fei.  193. 

(6)  See  the  references  iu 
the  note,  ante.  Vol.  V,  17. 

(7)  3  Bro.  C.  C.  340.  Ante, 
Vol.  I,   189. 
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and  took  greajfc  pains  to  defeat  what  he  took  to  be  eata^ 
blished  by  the  authority  of  this  Court.  Notwithstanding 
all,  that  was  expressed  in  Pybus  t.  Smithy  Lord  Thmrlow 
felt  lumself  bound  by  authority  to  say,  those  words  have 
no  nxnse  effect  than  to  create  in  the  view  of  thisCourt  i| 
separate  interest  of  the  wife  in  the  property;  and  in  JFUt 
tiphee  v.  Gewrges  (  8  )  Lord  Thurlow  thought  the  ex^ 
pression  used  in  that  Will  equivalost  to  all  these  words ; 
and  gaive  the  wife  a  right  to  receive  the  property  with 
her  own  hands  from  time  to  time ;  and  to  dispose  of  it 
by  deed,  and  by  Will  also. 


The  principle  therefore  is,  that  all  these  words  are  only 
an  unfolding  of  all,  that  is  implied  in  a  .gift  ''  to  ibe 
**  separate  use."  liord  Jiurlaw  made  that  decision  in 
Pybus  V.  Smitk  (  9 )  with  great  reluctance ;  thinking  the 
act  proposed  most  unrighteous.  But  he  looked  back  to 
authorities;  and  found,  that  he  had  occasion  to  con- 
aider  the  subject  very  much  in  Hubne  v.  Tenant  (  10  )• 
About  that  time  this  Court  had  no  difficulty  in  supposing, 
a  woman,  having  such  an  interest,  might  give  it  to  her 
husband,  as  wdl  as  to  any  one  else.  These  cases  never 
intended  to  forbid  that;  and,  if  he  conducts  himself  weD, 
I  do  not  know,  that  she  can  make  a  more  worthy  dispo- 
rition;  though  certainly  the  particular  act  ought  to  be 
looked  at  with  jealousy.  In  that  case  there  was  a  very 
formal  creation  of  a  limitation  to  the  separate  use;  which 
is  not  necessary ;  for,  if  the  intention  can  be  collected, 
the  effect  is  just  the  same.  The  wife  executed  no 
formal  instrument.  But  she  put  her  name  to  a  bond 
together  with  her  husband :  an  instrument,  with  regard 
to  which  at  law  the  plea  **  Non  est  factum  '*  might  have 
been  put  in.     It  was  an  absolute  nullity ;   except  as  a 

paper. 


(8)  3  Bro.  C.  C.  8.    Ante,         (9)  3  Bro.  C.  C.  MO.  Ante, 
Vol.  I,  46.  Vol.  I,  189. 

(10)  I  Bro.  C.  C.  in. 
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{MKpefj  vifth  xefexence  to  which  her  ii^ntion  was  sup- 
posed to  be  stated ;  but  not  as  the  setdement  inquired. 
Lord  Thurlow  bowerer  thought  himself  bound  by  au- 
ibdiity  to  say^  as  she  could  have  no  other  intention  than 
to  diaige  her  separate  estate,  that  informal  instrument 
was  such  a  chaige ;  and  he  by  decree  executed  that  in* 
tention ;  recurring  back  to  all  the  cases^  in  which  informal 
acts  of  di&x^t  sorts  had  been  held  a  sufficient  denota* 
lion  of  the  wlfe*s  intention.  The  subsequent  case  ( 1 1 )» 
to  which  I  haye  alluded^  is  a  declaration  of  Lord  Thurlaw, 
as  a  trustee^  as  to  his  opinion  of  the  doctrine  of  this 
Court,  conformable  to  his  acts. 


1806w 


Pa^kbs 

W0ITB. 


Then  came  the  case  of  Whistler  y.  Newman  (IS); 
upon  which  it  does  not  become  me  to  make  any  other 
remark  than  that^  when  this  case  comes  on  to  be  argued 
again,  it  must  be  considered^  hoiir  far  that  case  is  con- 
ustent  with  the  preceding  authorities :  if  it  is  not,   then 
whether  it  was  competent  to  the  Court  in  that  year  to  re- 
fuse to  make  a  decree,  consistent  with  all  the  declarations 
of  this  Court  for  a  century.    It  is  true,  Maidmeni  was  a 
creditor :  but  it  is  Dbrious^  the  transaction  had  no  direct 
reference  to  him  as  a  creditor;  as  in  this  instance  ihere 
is  to  the  trustee,  as  a  purchaser  of  the  interest  of  the 
wife.     A  bond  of  indemnity  was  given  in  that  case ;  but 
no  idea  was  entertained,    that    any  bond  of .  indemnity 
was .  wanted   as   against   the  wife  ;    for  the  report  es- 
presaed  it  to  be  on  account  of  the  interest  of  the  fiiture 
diildren.    It  is  one  thing  to  toy,   the  trustee  is  weU 
warranted  in  not  acceding  to  the  act ;  and  another,  that 
he  has  done  wrong  by  acceding.    It  is  said,  a  trustee 
odght  never  to  join  in  aiding  a  married  woman  to  give 
sway  separate  property.     K  this  Court  has  established, 
that  she  can  give  it,  and  the  mode,  by  which  she  can,  it 


(11)    Upon  Miss  Wattm'» 
settlement. 


(12)  Ante,  Vol.  IV,  129. 
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18  exfraordinary  to  say,  she  has  not  given  it,  because  the 
trustee  joins  with  her.  I  never  heard  before,  that,  if 
she  had  executed  an  instrument,  that  would  be  a  good 
disposition,  especiaQy,  if  for  valuable  consideration,  diis 
Court  would  refuse  to  execute  that  disposition  in  favour 
of^a  person,  entitled  for  valuable  consideration,  and  to 
QdSl  upon  the  trustee  to  dothe  him  with  the  same  right 
the  wife  had*  Can  it  be  said  upon  just  reasoning,  that 
her  act  alone  will  ^ve  the  person  a  right  to  come  for 
a  -decree  agiunst  the  trustee ;  and,  that  the  Court  will 
make  the  decree ;  and  yet  the  act,  in  other  respects 
good,  is  not  good  ;  because  the  trustee  joins  in  that 
act,  which  the  Court  would  order  him  to  do  ?  That 
cannot  be ;  and,  if  no  other  observation  cm  be  added, 
but,  that  it  is  to  satisfy  the  debt  of  the  husband,  unless 
the  doctrine  is,  that  she  may  give  to.  every  one  but  the 
person,  in  whose  favour  upon  the  most  proper  and  me- 
ritorious obligations  she  may  be  influenced  to  act,  that 
is  not  an  objection. 


With  reference  to  th^^e  principles  how  does  this 
case  stand  in  fact ;  attending  to  the  interest  of  the 
Plaintiff  only?  Suppose  her  a  fhne  covert,  in  this 
Court  considered  a  J^me  sole  under  a  trust  for  her 
benefit,  the  question  is,  Whelher  it  is  possible  to 
guard  her  interests  better  than  by  considering  her  in 
the  'ordinary  situation  of  any  other  cestui  que  trust; 
that  she  may  dispose  of  such  an  interest,  as  she  might 
bar  any  other  estate,  by  fine;  and,  whether  the. various 
obligations  she  comes  under  in  these  different  instru- 
ments are  not  obligations,  affecting  her  separate 
trust  estate  fiill  as  much  as  the  execution  of  the 
bond  in  Hulme  v.  Tenant  (  13 ) ;  and  especially  it 
must  be  considered,  what  is  the  effect  of  her  having 
both  levied  a  fine  and  come  under  those  obliga- 
tions.   If  she  meant  no  more  than  to  dispose  of  her 

separate 
(13)  1  Bro.  a  C.  16, 
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teparate  interest^  and  if  she  would  have  well  executed 
4bMt  intention  by  these  instruments^  it  is  very  difficult  to 
say,  that,  because  the  farther  interests  cannot  be  aff<icted> 
her  own  interests  shall  not  be  affected^  as  she  intended 
it  should  be.    It  is  said,  it  shall  not ;  because  White  vnss 
the  trustee  to  preserve  that  interest.     Suppose,  he  had 
not  dealt  in  t&|fM|!iMBictioh  himself:  or  suppose,  the  first 
estate  were  expressly  to  the  husband  for  her  separater 
nse,  with  remainder  to  White  for  her  separate  use ;   is 
there  any  reason  to  say,  she  was  not  at  liberty  to  dispose, 
Mmi  third  person  at  least,  of  the  separate  trust  in  pos- 
•ession,  in  some  form  ?    If  she  was,  why  will  not  the  same 
principle  do  for  the  estate  in  remainder?     Next,  sup- 
posing a  third  person  would  have  taken  effectually,  are 
WkUe  and  Quarman  to  be  h^ld  not  to  have  taken  the 
Plaintiff^ 's  interest  effectually,  because  White  happens  to 
be  the  person  dealing  in  all  the  circumstances ;  and  upon 
what  terms  are  they  to  account  upon  this  bill?    The  con-^ 
veyance  in  1799  to  Evans,  for  ninety-nine  years,  to  seciure 
SOOL,  the  receipt  upon  the  back  being  by  the  husband, 
&ough  a  most  informal,  inaccurate,  instrument,  amounts 
to  1^  plain  manifestation  under  her  hand  and  seal,  though 
a  huUity  in  Law,  as  the  bond  in  Hulme  v.  Tenant  ( 14 ) 
.  was^  that  she  meant  to  charge  her  life  interest  with  that 
sum.    In  some  respects  this  case  is  stronger  than  Whistler 
I.Newman  (  15 ) ;  for  there  Maidment  was  a  mere  credi- 
tor; and  the  ground,  that  he  would  have  a  better  hope 
of  payment  from  the  husband,  the  transaction  having  no 
direct  connection  with  his  debt,  cannot  be  very  clearly 
supported.     In  that  case  the  accoimt  was  not  given  far 
back ;  and  it  was  justly  restrained ;  for  the  wife  might 
permit  the  husband  to  receive  the  property  from  time  to 
time;  and  in  that  case  the  Court  will  only  give  the  account 
fwone  year  (16).     In  this  case  it  must  be  considered, 

whether 
(14)  1  Bro.  C.  a  16.  Lord  Camelford,  Vol.  II,  698, 

(16)  Ante,  Vol.  IV,  129.        and  the  note,  716. 
(16)  See  ante,    Smith    v. 
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Wife  perrajt- 
ting  her  hus- 
band to  receive 
her  separate 
income,  the 
account  shall 
go  back  ouly 
one  year. 
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1805.  whether  all  this  acquiescence  is  not  to  be  taken  as  eon^ 

Park  as       ^^^*  tiU  the  bill  filed«  that  her  husband  or  those  claim- 

9.  ing  under  him    should   receive  the  rents  and  profits. 

Whitb.       The  doctrine  as  to  a  trustee  buying  the  trust  property 

rouii   of  tbe  j^^  ^^^  apply  to  such  a  trustee  as  White:  a  trustee, 

a  tra  tAA  h       ^^^  *^  ^^*  ^^^  ^  preserve  contingent  remainders,  and 

log  the  trust    ^  P^y  ^^®  rents  and  profits  to  the  separate  use  of  the 

property;  and  wife.     Then  the  objection  of  acquiescence  occurs.     Lord 

the  effect  of    Alvanley  certainly  held  ( 17 ),  and,  I  think,  ji^stly,  that 

acqoiescence.    ]ong  acquiescence  under  a  sale  to  a  trustee  (for  that  is  tlie 

principle  of  his  decree  )  ought  to  be  taken  as  evidence, 
that  as  between  the  trustee  and  the  Cestui  que  trust  the 
relation  had  been  abandoned  in  the  transaction ;  and,  that 
in  all  other  respects  it  was  fair;   for  the  mere  circum- 
stance of  the  abandonmept  would  not  be  quite  sufficient : 
my  notion  resting  upon  this  among  other  things ;  that  the 
situation  of  the  trustee  gives  him  an  opportunity  of  know- 
ing the  value  of  the  property  he  is  to  buy  better  than 
the  Cestui  que  trust ;  that  he  acquires  that  knowledge  at 
the  expence  of  the  Cestui  que  trust;  and  is  bound  to  ap- 
ply it  for  his  benefit ;  and  it  is  so  difficult  in  most  cases 
to  make  out  by  inquiry  in  a  Court  of  Justice,  whether  he 
has  acted  honestly,  that  the  Court  has  said,  it  is  better  in 
general  cases,  that  the  trustee  should  not  be  permitted 
to  buy. 

It  is  impossible  to  decide  this  case  without  having  the 
children  before* the  Coiut,  to  have  these  points  ooti^- 
dered;  and  I  do  so  much  doubt  the  authority  of  Whistler 
V.  Newman  ( 18  ),  that  I  desire,  when  this  cause  comes  on 
again,  that  case  may  be  very  fiilly  considered. 


The 


(17)  OumpbeU  v.   Walker^        (18)  Ante,  Vol.  IV,  1». 
ante,  Vol.  V,  078. 
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The  fouir  children  of  Paries  and  his  wife  being  brought         1805. 
befimre  the  Court,  the  case  was*  again  argued  by  the  same  2«w-20M,23d, 
Counsel.     For  the  Defendants  White  and  Qtearman  it 


inmsted,  that,  whatever  may  be  the  right  of  the  chil- 
dren, Defendants,  the  Plaintiff  must  go  upon  her  own 
right  to  reKef;  and  even,  if  the  children  had  filed  the 
bm,  tifcy  could  not  have  had  redress  during  the  tenancy 
tmWSe ;  having  only  a  contingent  interest. 

The  case  was  argued  on  behalf  of  the  Children   by 
Mr.  WethereU. 


PAltKBl^ 

White. 


The  Lord  Chancellor. 
It  has  been  truly  observed,  that  this  Plaintiff  o[lust 
obtun  in  Equity  by  the  strength  of  her  own  title  the 
felie^  either  expressly,  or  generally,  prayed.    It  is  not 
necessary  upon  this  occasion  to  consider,  whether  the 
ehBdren,  who  are  now  Defendants,   and  may  hereafter 
hare  a  right  to  say,  Quarman   is   a  trustee  for  them, 
would,  if  they  were  Plaintiffs,  be  entitled  to  relief:   the 
question  now  being  upon  the  right  of  this  Plaintiff  to. 
complain  of  these  circumstances. 

Under  the  limitation  by  this  settlement  to  the  wife  for 
life  the  husband  being  entitled  in  her  right  during  their 
joint  lives,  it  was  admitted,  he  might  demise  for  that 
interest;  and  therefore,  as  far  as  it  was  parted  with  for 
their  joint  lives,  it  would  be  difficult  to  sustain  any  com- 
plaint. But  with  an  express  view  to  protect  the  wife, 
her  children,  and  devisees,  there  is  a  limitation,  if  the 
legal  estate  to  the  Plaintiff  for  her  life  should  be  de- 
stroyed by  forfeiture  or  otherwbe,  vesting  directly  the 
legal  interest  in  Whiie;  and  stripping  the  husband  of  the 
right  to  receive  the  rents  and  profits  by  declaring, 
that  in  that  event  he  should  not  be  entitled  to  receive 

P  2  Hhem ; 
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1905.         them;  but,  that  she  should  from  that  moment  be  con- 

■   Par^rs       fiid®'^  ^  sole ;  and  take  them  to  her  separate  use.    This 

V.  was  the  effect,  not  only  of  the  contract,  but  also  m  this 

White.       Court;  that  she  should  have  the  free  power  of  making 

a  Will:  that  power  to  remain  in  her  luicontrolled  untQ 

her  death.    According  to  the  true  intention,  not  only  the 

husband  was   boimd  not  to  control  that  Will,   Vht  tike 

object  of  making  White  a  trustee  was  to  protect  her 

against  the  control  of  her  husband,  imduly  exercised,  in 

that  respect.    Where  tai  instnmient  of  this  sort  is  exe- 

Hniband  and     cuted,   the    husband  and  wife   are  purchasers  for  .the 

wife  pnrcha-     children :  the  latter  particularly;  where  there  is  a  setde- 

.  ^    ^      ment  of  her  own  estate;  whether  the  interests  are  vested 

their  di'ld         ^^  contingent :    such  as  they  are.     The  mode,  adopted 

in  this  instance,  was  by  placing  in  White   an  estate  to 
secure  the  effect  of  that  purchase  for  them  upon  the 
marriage.    It  is  clear,  therefore,  there  was  imposed  upon 
him  by  this  settlement  every  duty  to  her,  her  devisees, 
and  the  children:  but  it  is  equally  clear,  that  to  the  ex- 
tent of  the  legal  and  equitable  powers  the  nature  of  the 
estate  left  in  her  she  could  free  him  from  those  obBga- 
tipns;   and  acts,  fairly,  advisedly,  done  upon. her  part, 
would  entitle  him  to  say,  he  no  longer  remained  under 
those  obligations.     He  would  have  been  more  correct,  if 
he  had  not  joined  in  the  mortgage  for  ninety-nine  years  in 
1799 :   but  I  do  not  see,  unless  that  money  was  his,  or 
some  circumstances  appear  as  to  the  advance  of  the 
money,  how  to  quarrel  with  that;  for  the  husband  might 
by  demise  have  given  as  good,  or  a  better,  security.     IS^ 
*  however,  it  should  turn  out,  that  he  advanced  the  200Lp 
and  the  subsequent  transactions  amount  to  breach  of 
trust  and  oppression  towards  the  wife,  the  fact,  that  he 
began  then  to  deal  with   the  estate,  is  not  immat^^rial 
with  reference  to  tlwe  subsequent  circumstances.    When 
the  character,  in  which  he  stood,  is  considered,  he  must 
not  complain,  if  inquiry  as  to  these  acts  is  pressed  to  the 

utmost. 
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vtmoat.    sTbe  object  of  the  estate  in  him  was  to  jprotect  1605; 

the  wife  agiunst  any  act  by  her.     I  admits  there  wasi  a  p^^^^» 

large  power  in  her  according  to  the  authorities  under  «. 

the  trust  for.  her  separate  use;  and  the  meaning  of  the  W«itb. 
contiact  was,  that  she  should  have  as  unreserved  a  power 
to  make  a  Will,  as  if  she  was  t^fime  sole. 

*  ■ 

Admitting  for  a  moment,  that  she  had  a  clear  power 
of  selling  the  estate  to  any  one,  it  must  appear,  that  she 
knew  what  she  was  about :  especially  if  the  sale  is  to  hec 
own  trustee:  though  not  a  trustee  for  sale  for  her  be- 
nefit :  but  he  is  for  her  children  ;  and  by  this  deed  a 
species  of  covenantor,  that  he  wiU  act  accordingly.  This 
instrum^dt  recites  what  is  false;  that  the  husband,  not-^ 
widistMiding  the  subsequent  limitations,  had  power  to 
sell  the  fee-simple  and  inheritance.  They  had  no  such 
power;  unless  the  trustee  would  join;  and  that  wrongr 
ful  Act  could  not  give  them  the  power.  She  is  recited 
to  agree  to  sell  to  Evems.  That  is  not  all;  for  the  deed 
redtes,  that  die  does  this  with  the  consent  and  approba- 
tixm  of  her  trustee ;  and  he  joins ;  destroys  the  uses,  to 
be  created  by  her  WiU,  and  all  the  other  uses.  It  is 
now  suggested,  that  this  conveyance,  purporting  to  con- 
vey the  wife's  title,  and  made  under  the  protection  and 
with  the  consent  of  the  trustee,  to  Evans,  is  a  convey- 
•  aqce  to  the  trustee  for  his  own  benefit.  The  circum- 
stan^,  that  answers  all  about  acquiescence,  is  the  bond  of 
iadenmity  to  Evans  from  the  husband  against  the  e0ect 
of  Uie  acts  of  White  himself;  who  is  the  purchaser  un? 
der  diese  dccumstnnces ;  and  then  they  procure  this  wor 
mam^  with  whom  the  husband  had  contracted,  that  she 
should  have  the  free,  uncontrolled  power  to  make  a  Will, 
and  White f  to  protect  her  in  the  exercise  of  that  power, 
to  make  a  Will  in  favour  o{  Evans;  limiting  the  estate 
to  him,  as  her  devisee  ;  and  they  take  a  fine.  I  do  nfxt 
apprehend,  if  a  purchase  takes  place  under  circumstances^ 

against 
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against  which  reliief  would  be  given  here,  that,  b^cau^ 
there  is  a  fine,  no  relief  can  be  given.  That  is  only  a 
part  of  the  circumstances,  making  the  breach  of  trust; 
and  relief  is  given  against  it,  like  any  other  assurance. 
That  was  in  May^  1785.  In  August  following  Whiie 
takes  a  conveyance  from  Evans  to  himself;  stating  upon 
the  face  of  it,  that  Evans  was  the  owner  of  the  estate ; 
that  he  had  it  as  his  own;  that  White  had  contracted 
with  him^  as  under  a  new  contract;  that  Evans  pro- 
posed to  convey  to  him  in  consideration  of,  not  tlt^  fsam, 
but  a  Uke  sum  of  1000/. ;  and  there  is  nothing  to  liable 
any  person,  purchasing  under  him,  to  collect,  that  thi^re 
vereany  circumstances,  which  in  justice  arid  equity 
ought  to  be  attended  to  in  any  purchase  from  WhUe^ 
A  few  yeaits  afterwards  White  sells  to  Quarman  the  es- 
tate, thus  acquired  by  violating  every  duty  to  his  cestui 
que  trusty  for  1500/.:  an  increase  of  one-third;  and 
with  that  conveyance  Quarman  takes  a  bond  of.  indem- 
nity against  Pushes  and  his  wife,  and  a  covenant  against 
their  children;  and  this  Plaintiff  then,  as  if  her  signSng 
a  piece  of  paper  would  have  any  effect,  makes  a  Will  io 
favour  of  Quarman\  and  engages  on  a  piece  of  paper 
not  to  revoke  it. 


Under  such  circumstances  can  there  be  a  doubt,  that 
this.  Court  will  at  least  inquire  into  all  this;  and,  if  it  . 
ishall.  turn  out,  that  a  sum  of  mpney  was  well  advanced, 
it  in  to  be  considered,  whether  the  Plaintiff  has  now 
power  to  make  a  Will,  unaffected  by  her  acts  and  that 
paper;  and  whether  Quarmant  having  notice,  is  not  a 
trustee  to  the  uses  of  her  Will ;  and  a  right  to  make  a 
WiD  is  a  present  interest.  It  follows,  that  the  children 
would  havje  a  concurrent  right  to  say,  he  is  a  trustee  for 
the  other  uses  of  the  settlement ;  if  there  is  nO  WilL 
All  acquiescence  in  such  a  case  is  nothing;  for  thej 
have  been  de  die  in  diem  bargaining  for  protection.    In 

the 
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the  very  last  instrument  Quamuin  has  expressly  taken  the         1805. 
Plain tiflfr  engagement  not. to  make  a. Will;  because  the       u^!^^^. 
titie  was  defective.      How  far  it  may  be  possible  upon  9. 

the  result  of  any  inquiry  to  relieve  her  as  to  the  estate  White. 
for  the. joint  lives  of  her  and  her  husband  may  be  anpther 
consideration;  jdepending  upon  this;  whether^  98  the 
husband  had  power  to  charge  a  sum  of  money  upon  the 
rents  and  profits  during  the  coverture,  relief,  could  be 
given,  even  if  any  act  was .  done,  •  destroying  the  estate 
during  the  coverture^  upon  any  other  terms  than  having 
the  estate  a  pledge  for  the  money  so  advanced.  With 
reference  to  another  circumstance,  I  should  hesitate  long,. 
before  I  should  say,  that,  where  there  is  a  settlement, 
by  which  a  wife  is  under  contract  to  have  free  power,  to 
make  a  Will  during  the  whole  coverture,  this  Court 
would  act  upon  any  instrument,  the  object,  of  which  ifi 
10  put  that  power  under  a  controul,  that  contradicts  the 
whole  effect  of  the  contract  upon  marriage:  an  indem- 
nity being  taken  from  the  husband  against  her  making 
that  Will:  the  necessary  effect  of  which  is  .to  put  her 

* 

Ibind  under  a  controul:  a  state,  in  which  the  party, 
taking  that  indemnity,  knows  she  ought  not  to  be 
placed. 


Inquiries  were  directed  ais  to  the  sums  advanced, 
die  instruments  executed,  and  all  the  circumstances  of 
these  transactions.  The  case  was  again  argued  upon 
the  Master's  Report;  which  did  not  produce  any  cir- 
comstances,  that  varied  the  state  of  it;  farther  than 
that  it  appeared  by  the  admission  of  WhitCy  that  the 
conveyance  to  Joseph  Evans  was  in  trust  for  White ; 
and,  that  the  Master  stated  the  profit  upon  the  sale  to 
Qvarman,  admitted  by  tVhite  to  be  300/.  to  amount 
to  500/. 

The 


232 


CASES  IN  CHANCERY. 


1805. 
July  15#A. 

Parkes 

Whitb. 


[  ♦gSS  ] 


The  Lord  Chancellor.  '' 

The  drcumstances  of  this  case  are  very  singular;  and 
the  conduct  ot  White  has  been  in  direct  contradiction  to 
the  purpose,  for  which  he  was  made  a  trustee  in  this 
marriage  settlement;  which  intended  to  impose  upon 
him  the  duty  of  protecting  the  wife  ui^er  all  circum* 
stances,  in  which  she  could  be  placed..  It  is  true,  the 
estate  for  life,  being  a  legal  estate  in  her,  the  husband 
would  be  seised  of  a  freehold  in  her  right ;  and  entitled 
to  take  the  rents  and  profits.  That  estate  is  followed 
by  an  estate  to  W/die,  to  support  contingent  remainders,, 
but  upon  trust  to  permit  her  and  her  assigns  to  re- 
ceire  the  rents  and  pi:pfits  for  her  separate  use.  Whe« 
ther  the  intention  was  to  give  her  the  separate  enjoyment 
of  the  estate  from  and  immediately  after  the  marriage, 
or  upon  any  change  with  reference  to  forfeiture,  I  do  not 
know:  but  it  is  clear,  until  the  l^gal  estate  in  her  was 
determined  by  some  act  in  her  life,  the  husband  was  to 
I^ave  in  her  right  the  rents  and  profits.  The  intention^ 
and  scheme  of  the  settlement  might  be,  that,  if  he  pre- 
vailed upon  her  to  join  in  a  fine,  an  estate  might  arise 
to  White  for  her  separate  use ;  but  that,  while  the  hus- 
band abstained  from  such  an  act,  he  should  have  the 
estate  himself.  There  is  difficulty  upon  that;  for  a 
woman,  having  separate  estate  for  her  Ufe,  may  in  this 
Court  sell  that  interest;  and,  if  the  transaction  is  fair, 
this  fine,. by  which  it  is  carried  into  effect,  would  in 
equity  be  a  disposition  of  her  equitable  estate  also..  So 
that  purpose  might  fail.  Under  these  limitations,  it  is 
clear.  White  was  a  trustee  to  preserve  contingent  re- 
ipainders :  next,  that  he  was  intended  to  be  a  trustee  to 
protect  the  wife  against,  not  only  her  husband,  but  her- 
self; fox*  the  object  in  giving  her  power  to  dispose,  not 
by  deed,  but  by  Will,  was,  that  White  should  so  manage 
*  the  legal  estate,  that  to  her  death  she  should  remain 
by  virtue  of  his  protection  in  possession  of  a.fr^  and 

uncon- 
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vnoontroUed  Win,  enabling  her  to  make  a  dispositiiDn: 
farther,  he  was  to  be  a  trustee  for  such  persons  as  she 
fthoold  appoint  to  the  succession  by  that  free  and  uh- 
eontroUed  Will :  but,  if  she  should  not  make  an  appoint- 
ment, he  was  a  trustee  to  protect  the  future  interest  of 
the  diild,  if  there  should  be  only  one,  simply  in  the 
character  of  trustee  to  preserve  contingent  remainders ; 
for  that  limitation  to  the  only  child  is  a  contingent  re- 
mainder: but  if  there  should  be  more  children,  there 
was  a  contingent  legal  estate  in  him,  upon  trusts,  which 
he  was  to  execute :  that  legal  estate  being  a  contingent 
remainder  in  himself;  which  his  estate  to  preserve  con- 
lingent  remainders  eni&bled  him/  and  made  it  his  duty  to 
protect.  The  last  limitation,  to  the  right  heirs  of  Caihe^ 
rme  Parke$,  as  expressed,  raises  a  rational  doubt,  wher 
ther  it  was  not  a  trust,  not  a  legal  estate ;  and  therefore^ 
whether  it  could  be  connected  with  the  legal  estate, 
limited  to  her  in  the  beginning. 


180&. 


Parkss 

WaiTBl 


The  first  object  waa  to  raise  SOOL  for  the  husband« 
Upon  the  Report  I  nmst  take  Evans  to  be  the  hand,  that 
advanced  that  sum:  not  White  himself.     The  transae- 

• 

tion  at  that  tipie  was  not  improper ;  for  there  was  no- 
thing to  prevent  such  a  loan,  if  the  wife  upon  due  con- 
nd^ration  thought  proper,  by  a  pledge  of  the  estate  for 
ninety-nine  years,  if  they  should  so  long  live.  But  that 
term  is  gone  by  the  efiect  of  the  subsequent  conveyances; 
though  it  would  have  been  a  prudent  measure  to  have  kept 
it  alive.  fThe  next  transaction,  upon  Whiie*B  aflSdavit,  is, 
that  die  husband  wished  to  part  with  his  estate ;  repre- 
senting a  plan  to  purchase  another  estate,  nearer  to  be 
settled  to  the  same  uses.  If  that  had  been  the  real 
transactiony  and  the  consideration  fair,  some  risk  might 
have  been  incuired ;  as  it  was  a  transaction  not  strictly 
^conformable  to  the  trust:  but  it  could  hardly  be  con- 
sidered culpable.    But  here  is  an  estate^  let  at  a  net  rent 

of 
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6f  SOL  The  trustee,  with  all  these  duties  imposed  upcm 
hiniy  buys  dial  estate  at  twenty  years  purchase.  At 
all  events  he  ought  to  have  giv^  as  much  consideratidn, 
as  it  was  worth*  But  (not  to  lay  stress  upon  that}  sup- 
pose 1000/.  the  full  consideration:  then  WkUe  repre- 
sents (for  the  representation  must  be  taken  to  be  bis  as 
well  as  the  husband's ),  that  dies6  persons  had  a  clear 
power  to  sell  the  whole  inheritance ;  and,  to  make  that 
good,  they  levy  a  fine  to  Evans;  who  purchased  itt 
May:  White  being  the  real  purchaser:  as  appears  by 
the  conveyance  in  August :  a  fine  to  be  levied  to  that 
person,  whose  duty  it  was,  first,  to  preserve  the  con- 
tingent remainders  to  the  children,  if  any :  secondly,  it 
certainly  it  was  a  transaction^  contrary  to  his  duty,  and 
particularly  to  be  watched  in  equity,  to  concur  in  a 
scheme  to  take  from  the  wife  ttie  power  of  making  a 
Will  by  calling  upon  her  to  make  one;  and  tlie  mode, 
by  which  they  concert,  that  the  children  shall  never 
take,  is  making  her  devise  the  estate  to  the  trustee, 
the  purchaser;  and  calling  upon  die  husband  to  give 
a  bond  of  indemnity  as  to  the  title:  thereby  creating  as 
against  the  wife  an  interest  in  the  husband  to  use  all 
the  marital  influence  to  induce  or  compel  her  not  to 
attempt  to  make  that  Will,  the  free  power  of  making 
which  was  the  thing  contracted  for  by  the  settlement. 
There  can  be  no  doubt^  these  Wills  must  be  delivered 
up  to  her,  to  be  disposed  pf,  as  nhe  thinks  fit 

Next,  has  she  an  interest  in  the  estate,  entttlipg  her 
to  sue  as  Plaintifil  Whatever  may  be  the  judgment  at  a 
future  day  of  the  effect  of  the  fine  levied  by  her,  which 
in  my  opinion  is  not  governed  by  Pcnne  v.  Peacock  { 19), 
*she  has  an  interest  to  support  tliis  suit :  or,  as  apparent, 
and  a  purchaser  for  her   children  under  the  marriage 

settlement, 


(19)  For.  41. 
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settlement,   as  all  parties  to  a  marriage  settlement  are         1805. 
porchasers  for  their  issue,  she  has  a  right  to  insist  in  that       pXrkes 
diaracter  alone,  that  the  legal  estate  shall  be  so  dealt  v. 

widi»   that   the    contingent  remainders  the  trustee  was       Whitb. 
bosdad  to  protect  shall  not  be  left  in  such  peril  as  they    I**'^«*  ^  • 
are  at  present ;-  leaving  the  effect  of  her  WUl,  in  conse-  ^        t  are 
qtieoce  of  having  joined  in  the  fine,  to  be  decided  after*  parehasers  for 
waxda.    It  is  clear,  the  purchase  by  £vans  in  May  was  their  bsae. 
for  White.    The  apparent  transaction  in  August  following 
is  a  distinct  purchase  from  Evans  by  White  /  Evans  hav- 
ii^  no  connection  with  the  trustee  in  the  front  of  the 
title :   the  object  to  give  a  colour  to  fence  against  the 
Plaintiff  and  her  children ;  and  also  as  to  future  pur- 
ohaaers.    It  appears  updn  the  conveyance  in  179S>  that 
White  sold  for  1500/.  the  estate  he  had   bought   for 
lOOOJL ;  an  advance  of  one-third ;  tlie  purchaser  having 
distinct  notice ;  and  taking  a  bond  of  indemnity.     White 

m 

for  some  reason,  perhaps  not  confidently  relying  upon  the 
transaction,  thinking,  it  might  be  useful  to  soften  any 
disposition  to  dispute  it,  handed  over  200/.  to  Partes  and 
his  wife.  The  advantage  made  is,  according  to  the  ad- 
AHsskm,  300/. ;  but  by  the  report  500/.  Quamum  rests 
upon  his  bond  of  indemnity  from  his  purchase  in  1793 
until  1799;  and  then,  probably  from  some  intimation, 
that  the  case  o{ Penne  v.  Peacock  (SO)  might  not  do, 
and,  taking  the  whole  transaction  together,  and  attending 
to  Whitens  duty,  a  time  might  come,  when,  if  he  should 
not  have  a  title  as  devisee  of  the  Plaintiff,  he  might 
be  considered  as  having  no  title,  another  Will  is  taken 
from  her,  devising  to  Quarman :  their  wants  being  fe4 
by  the  advance  of  SOO/. 

■  •  *    ' 
This  estate  therefore  was  dealt  with  by  this  trustee       [  236  ] 
from  the  beginning  to  the  end  in  a  way  directly  contrary 

to 

(20)  For.  41. 
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White. 


to  hi^  duty  as  trustee;  and  I  have  no  hesitation  in  de«^ 
darings  that  Quarman  is  at  this  moment  seised  of  the 
legal  estate  for  such  of  the  uses  of  this  settlement  as 
shall  after  the  death  of  the  wife  be  good,  effectual,  and 
subsisting  uses.  Next,  is  he  to  remain  seised,  subject  ta 
such  uses  after  her  death  and  to  remain  a  trustee  for  that, 
purpose  ?  Looking  at  their  title-deed,  as  disconnected, 
as  it  is  framed,  from  the  actual  title  Evans  had  under 
White f  first  Quarman  being,  as  I  think  he  is,  a  trustee 
for  those  uses,  is  a  trustee,  claiming,  directly  against 
those  uses:  next,  their  title-deeds  are  so  managed,  that 
if  this  suit  had  not  been  depending,  or  should  not 
continue,  a  purchaser  from  him  without  .notice  might 
perhaps  defend  himself  agsdnst  *the  consequence  attache- 
ing  upon  the  estate.  Therefore  declare,  that  Quarman 
holds  the  legal  estate,  but  subject  to  such  uses,  intents^* 
apd  purposes,  as  shall  legally  and  e£fect\]udly  subsist  under 
the  settlement  after  the  death  of  the  PlaintiiBT.  That 
win  leave  full  opportunity  to  contend  for  the  title  of 
her  devisees  and  children,  if  she  should  not  make,  a 
Will ;  and  the  instruments  she  has  executed  as  WilLf 
must  be  deliy^red  up  to  her.  Those  instruments  canno$ 
possjibl^  be  held  agiunst  her  during  her  life^ 


I  ♦287  ] 


As  to  the  life  estate,  the  difficulty  arises  rather  out 
of  the  peculiarity  of  the  circumstances  than  from  any 
general  doctrine  of  law  or  of  this  Court  with  reference 
to  a  conveyance  by  a  fSme  covert,  having  separate 
estate*.  My  judgment  is,  that  in  this  Court  a  mar^ 
ried  woman,  having  an  estate  to  her  separate  use,  is 
capable  of  selling  it ;.  provided  she  is  bond  Jide  deiiUiig 
with  persons,  competent  to  deal  with  her,  and  not  taking 
un&ir  advantages  of  her.  If  this  Plaintiff  without  her 
husband  and  trustee  proposed  to  sell  to  a  third  perspn 
*  the  estate  for  life  she  would  have  to  her  separate  use 
after  the  determination  of  her  prior  estate  for  life,  she 

might 
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iQight  luive  made  a  title  in  this  Court:  the  trahs&c'tioti 
being  bond  fide;  and  no  advantage  taken.  The.  question 
then  is.  Whether,  under  the  particular  circumstance  of 
die  relation  of  White  to  this  PlaintiflT,  and  all  the  cir- 
cumstances of  the  tralisaction,  (  for  they  are  all  connected 
with  the  original  transaction )  upon  a  principle  different 
fitta  tHe  general  principle,  the  sale  of  the  estate,  con- 
sidered as  an  estate  for  her  life,  can  or  cannot  be  sup- 
ported?        . 


1B05. 


Parkbs 

Whitb. 


The  Lord  Chancellor. 
I  cannot  bring  myself  upon  any  authorityi  that  I  have 
seen,  and  the  principle  of  which  I  can  approve,  to  affect 
die  disposition  of  the  Plaintiff's  life  estate*  The  true 
result  is,  that  QtUBrman  is  to  be  considered  as  holding, 
subject  to  the  life  estate,  the  isame  estate  White  would 
now  have  hud,  if  he  had  done  no  act  in  altering  the  limi- 
tations of  the  settlement:  that  is,  subject  to  the  life 
estate,  he  will  have  an  estate  of  iidieritance  •in  him, 
capable  of  supj^lrtitig  the  uses  and  trusts,  limited  by 
the  settlement  after  the  death  of  the  wife :  the  question, 
how  far  the  fine  does '  or  does  not  affect  that  power, 
to  be  left  open,  as  a  question  of  law ;  for  that  is  a  pure 
legd  question.    The  Defendants  must  pay  the  costs. 


The  Decree  directed,  that  the  two  Wills  made  by  the 
Plaintiff,  dated  the  17th  of  May,  1785,  and  the  I9tii  of 
April,  1799,  should  be  delivered  up  to  be  cancelled ;  tiiat 
new  trustees  should  be  appointed  in  the  place  o{ White', 
that  Quarman  should  convey  to  such  trustees  to  the  use 
of  himselis  his  heirs  and  assigns  during  the  life  of  the 
Plaintiff;  and  from  and  after  her  decease  to  the  use 
^of  such  trustees,  their  heirs  and  assigns,  upon  such 
trusts,  and  for  such  estates,  uses,  and  purposes,  as  are 

declared 


Jii^liik, 


[  ♦238  ] 


Parkbs 
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1906.  declared  by  the  aettlement  from  and  after  the  decease  of 
the  Plaintiff;  save  as  to  the  ultimate  reversion,  which  is 
to  be  limited  to  the  use  ofQuarman^  his  heirs  and  as^* 
White.  signs;  and  that  the  next  friend  of  the  Plaintiff  should 
pay  the  Costs  of  the  Defendants,  the  children ;  and  that 
the  Defendants  Quarman  and  White  should  pay  the 
Plaintiff's  costs,  and  also  the  costs  paid  to  the  chil- 
dren. 


Rolls. 
I805:  GILBERT  V.  BOOKMAN. 

July  25M. 
Residae  be-       A     RESIDUE   was  bequeathed  to  the  Plaintiff,   by 
queathed  to  A.  name,  and  '*  all  the  other  children  hereafter  to  be 

and  "  all  the    n  j^^ «  ^,f  ^  child  of  the  tesUtor  at  their  respective 

o    0'  ^  V~     gcres  of  twenty-one.    The  Plaintiff,  having  attained  that 
*'  dren  hero-  #»•   »    1     -r^.n  * 

"  afUr  to  be    «8^'  ^^  *®  ^*"- 

"bom"  of  J?. 

at  their  respec-      Mr.  RomiUy  and  Mr.  Bell,   for  the  Plaintiff,  noticed 

tire  ages  of  the  words  ''  hereafter  to  be  bom  ;*'  observing,  that  these 
twenty-one.  words  could  not  make  a  difference  as  to  the  rule,  ex- 
Those  bom,  eluding  children  bom,  after  one  had  attained  the  age  of 
t  •^'^♦w  *'  twenty-one;,  referring  to  Andrews  v.  Partington  (21), 
areezcladed^'  ^^^^^^^^    ^*  ^^S  (^2),   and   Whitbread  v.  Lord  St. 

Jokn{2S). 

Mr.  Leach,  for  the  Defendant,  admitted,,  upon  the 
authority  of  the  last  of  these  cases,  the  point  could  not 
be  maintained. 

The  Master  of  the  Rolls  made  the  Decree ;  observ-. 
mg,  that  children  bom  afterwards,  are  excluded  of  ne- 
cessity, 

(21)  3  Bro.  C.  €.  401.  See  other  references  in  the 

(22)  Ante,  Vol.  H.  690.  notes,  153;  and  Vol.  I.  408. 

(23)  Ante,   Vol.  X,    U2. 
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cessity,  when    a  partial   distribution  is.  to   take  place;  lBOi>, 

though,    if   that    eircum^tance  did  not  preyeht  it,   all  /j  ^"^ 

would  be  entitled.     In  the  case  before  Lord  Rosslyn  it  «.    ' 

nuch  discussed.  Boormaw. 


Rolls. 
HILL  V.  CHAPMAN.  l«W- 

Amg.  ItUu 
JOHN  SHACKMAN  by  his  Will  gave  16,000/.  stock    Legacy  #r    . 
to  his  executors,  upon  trust  to  transfer  to  the  Plain-  •took  at  sipai^ 
tiffs,  his  grand-children,  in  different  proportions:  to  be  ^'©'"'•g^ 

transferred  to  the  sons  at  the  age  of  twenty-three,  and  ^-         . .        - 

^  «  ^^  petition  of 

to  the  daughters  at  twenty-one.   A  petition  was  presented  Umiioe 

by  Frederick  Hill^  one  of  the  grand-chiWren,  who  had  hayiM  aitaiB<* 

attained  the  age  of  twenty-three ;  stating  his  situation,  as  od  the  age,  for 

an  officer  in  a  regiment,  going  upon  foreign  service;  and  a  transfer  of 

praying  a  transfer  of  his  share  to  his  uncle  and  late  Ws  shara  lo  fcio 

guardian  John  HIU;  ta  be  applied   and  disposed  of  as  •^'•"■•J* 

the  petitioner  should  direct;  who  had  executed  a  power 

of  attorney  to  John  Hill. 

The  Master  of  the  Rolls  desired  to  be  informed, 
whether  it  was  usual  to  direct  a  transfer  to  the  attorney 
of  the  party. 

Mr.  Hart^  in  support  of  the  Petition,  said,  there  liad 
been  instances  ;  and  mentioned  Bird  v.  Le  Fevre;  in 
which  case  Lord  Alvanley  made  an  order  for  a  transfer 
to  the  attorney  of  one  of  the  legatees,  having  attained 
the  age  specified ;  going  abroad ;  and  apprehending,  the 
money  would  be  wanted  for  his  affiiirs  before  his  re- 
torn.* 

The  Master  of  the  Rolls  then  made  the  Order. 
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Bolls. 

1806.  ClARKE'r.  TURtOi^:   '         ' 

Depotitions  to  rTPON  51  Bffl  by  a  devisee  against  the  heir  it  hmfim 

afaet.  not  pat  objection  was  taken   by  the  Defendant,  that  the 

in  188110,  Maintiff  was  proved  to  be  an  Alien  Papist, 

permitted  to       .  *^ 

Wh  thar  the  ^^'  ^^^^^^^»  Mr.  RomiUy,  and  Mr.  Daniel,  for  the 
attestation  of  Plft*"tiff»  answered,  that  the  point,  tipod  which  the  ob- 
the  Vice-Con-  jection  was  taken,  was  not  in  issue.     •  .    <    • 

8id  abroad,  ap-    . 

parently  in  his  Mr.  Fonblanque  and  Sir  Thomas  Turiim^  ibr  the  De- 
pnblio  charac-  fendant,  insisted,  that  the  Court  must  take  notice  off  di0 
ter,  ean  be       f^^^  whether  found  in  the  depositions  or  the  pleadinga ; 

A^'Ir^^till  ^^  ^^  °®*  ******  *®  Plaintiff  to  recover  poesemctt 
f  nbserib*  ^^™  ^^  heir:  that  an  alien,  enemy  and  an  aUen  piqust 
iDir  witness  ^^^^  ^  ^^  incapacity  to  take,  in  the  same  situation :  tbat 
within  the  Sta*  the  late  Acts  of  Parliament  profess  to  be  for  the  relief 
tate  of  Frauds  oiBrUish  subjects;  and  were  npt  intended  in  faveur  of 
to  a  WiU,  de-  foreign  pai»sts.    They  cited  Bevan  y.  DiJceiiA).  Sitvde 

yi^m  re^et^  y^  Strode {25).    Balc/^  y.  Tucker  {25).  .     . 

tate,  QiMPre. 

•  •  •  ■       * 

The  Master  of  the  Rolls,  as  the  fact  waa  ootia 
issuOj  would  not  permit  the  depositions  to  be  read  (  27  )« 

Another  objection  was  taken  to  the  execution  of,  the 
Win ;  that  the  third  signature  was  that,  of-  the  Vice 
Consul :  the  Will  being  executed  abroad ;  and  the  attes-* 
tation  of  some  such  public  officer  is  considered  necessary 
to  the  validity  of  the  act;  that  the  attestatioa  in  thia 
instance  was  a  memorandum  by  the  Vice-Consttl».  to 
operate  as  a  certificate,  a  separate  act,  in  his  puhlie 
character,  and  sealed  with  his  official  seal;  and.  theii^lbie 
it  could  not  be  said,  he  subscribed  as  a  witness. 

The  question  upon  that  objection  w^  sent  to  law. 

(24)  2  Ch.Ca».  3.  (27)  Hall  v.  Mmrim,  6 

(25)  2  Ch.  Cos.  1£G.  240 ;   see  2o0. 

(26)  2  Ck.  Cas.  40. 
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[Y  the  deotee,  pronounced  in  this  cause,  an  inquiry    In  a  Charity 
WW  directed,   among  odier  things,   what  estates  CSuey  an  jwnia- 
woe  .dnhred   under    the  respectiv<!  donations  to  the  "/">  ^  ^^  <>"' 
Cbaatgi  vluit  aalaaes  were  paid  to   the  master  and  SW"*  I>ecra«> 
ndierof  Ae  Free  Grammar  School  of  £<?««.;  how  many  ^.^.^Jf 
bojs  ihflfe  then  weire  in  the  school,  and  from  time  to  time  ^^^  Charity 
Ipd  -haan  hr  the  last  five  years ;  whether  it  would  be  corrected  upon 
gnper  to  nMike  any  4|nd  what  additional  salary  to  such  Farther  direc- 
or  naher  in  future ;  and  whether  it  would  be  proper  tions,  without 
fiir  the  benefit  of  the  charily  to  have  any  other  master  ^  Ro-hearing. 
leva  to  teach  writing,  arithmetic,  and  otfier  kn^  ^'"jj^  nature  of 
beaUlea  the  Greek  and  Laiim ;  and  it  was  ordered,  be  ch       d  h 
Aat  the  Blaster  diould  consider  of  a  proper  scheme  for  ^n  application 
otnjiaaig  the  Charity  into  execution.  to  objecto  dif- 

ferent from 
The  Master's  Report  stated  the  first  donation^  by  the  those  mtended 
WiB  of  William  SheafieU,  dated  die  6tii  of  J^,  1552,  ^^  the  founder, 

**^  -.«»,-  «„b.« »«.«.  whK.  «„  rdr. 

samndetied  to  the  use  of  his  Will,  that  the  feoffees,  by  a  strict  ad- 

Iheir  heirs,  should  stand  seised  to  the  use  and  liar  herence  to  the 

sust»tation  and  livipg,  of  one  honest,  substan-  plan  his  gene- 

tialp  leatned  man,  to  be  a  school-master,  to  teach  and  in-  i^l  object  will 

slniet  fredly  for  ever  all  such  young  sohokrs,  youtiis,  ^  destroyed: 

aad  thiHtwi»  as  should  come  and  resort  to  him  from  time  ^^  .  ^^^\    f 

noUon  of  ad- 
to  time,  to  be  taught,  instructed,  and  informed  in  such  a  y^^^i.^  4^  fu^ 

schooMiouse  as  should  be  foimd,  erected,  and  built,  by  inhabitants  of 

ite' ptiUliim«rB  of  die  town  and  parish  of  X^eaeb;  upon  the  place. 

OQoditioBt  that,  if  the  parishioners  should  not  found,  &c..    Therefore, 

a  school-house,  and  also  purchase  unto  the  school-master  the  Foundation 

for  the  time  being  a  sufficient  living  of  other  lands,  toge-  ■^^'^fi^  ^  ^'®o 

ther  ^'■"*"**'' 
School  at 

JUeA  for  teaching  grAmnatically  the  learned  Isngusges,   the  Court 

reAised  to  petmit  the  application  of  part  of  the  funds  to   procure 

masters  for  JFtyacA,  fiftrmaa,  and  other  establishments  with  a  view  to 

commerce. 

Vol.  XL  Q 
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GsNBRiCL 


therwith  his  gift,  to  the  clear  yearly  vahi6  c^  tOL^  tUf 
ever,  withiti  four  years  after  the  teJBtator*«  decease,  liken 
the  feoffees  shotdd  stand,  seised  to  the  use  of  die  poor 

•        •  • 

faihabitants  of  Leeds*  He  du*eefed,  that  His  feoflfees  ^M 
their  heirs  for  eter  should  have  the  notdnation,  Ao^ 
tidn,  atid  apix>intment/ of  the  said  school-mlUrter;  and 
gave  them  power  to  put  him  olit  for  reasonaUe  eansri  ai 
their  discr^oA* 


TheKeport  als6  slated  a  otirrekider  of  copyhold  pi«i- 
mises  on  the  13th  of  May,  in  the  Sd  year  of  PMl^  and 
Mary,  by  Richard  Bank  and  his  wife,  to  the  use,  behoof^ 
arid  sustentation  of  the  Free  Crranimar  Schbol  in  Leeds 
for' ever :  a  feofflnent  by  Sir  WilUam  Armyeiead  in  A^ 
iuuhe  reigni  with  a  deckrationi  that  die  feofiees  should 
bestow  and  employ  the  issues  and  pro!fits  towar£b  Ae 
*  '  finding 'of  one  priest  silflBciently  teamed  to  teach  ATtet 
Grammar  School  withm  the  town  of  Leeds  for  ever,  for 
aB  such  as  diould  repair  dUereto,  withotit  taldng  any 
money  more  or  less  for'  teaching  of  the  said  ciiildteii-  or 
scholars^  saving  of  one  penny  of  every  sdholar  to  enter 
his  name  in  the  Master's  Book^  if  die  scholar  have  • 
penfiy;  and,  if  not,  to  enter  and  continue  fireely  wlAoM 
any  paying:  and  a  surrender  of  copyhold  prteiiseaby 
John  Moore  and  odiers,  in  die  S7th  year  of  QueeiF 
EUxabeih,  to  die  use  and  behoof,  and  for  die  support 
and  maintenance,  of  a  Free  Grammar  School  in  L^ede 
for  ever.  * 


Tlie  Report  fiurdier  stated,  that  by  an  inquisition,  ITtli 
James  L,  it  was  found,  diat  Lawrence  Lawsom  suiren* 
dered  copyhold  premises  to  the  sustentation,  reparation^ 
and  free  use^  of  the  Grammar  School  of  Zi^eeb,  and  odber 
premises,  to  the  use,  sustentadon,  maintenance,  repara- 
tion,  and  governance,  aa  well  of  die  fVee  Grammar 
School  of  Leeds,  as  bf  a  master,  usher,  and  scholars,  ci 
the  said  school,  for  even  diat  oertun  parsons  took  of 

Queen 
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daeea  EliMubeik  other  promiseiB  to  the  use  of  ike  school 
nd'  tiie-  king's  highways  in  Leeds f  but  that  theoraita  are 
soMy  applwd  to  the  use  of  the  Free  School  in  Leeds  ^ 
Hmk  William  Robmeon  surrendeired  other  premisesi  for 
anA  iofirard^  the  keeping  and  maintaining  of  the  Free 
GnDnflHdr  School  of  Leisde  aforesaid  $  and  that  all  the 
hsNuentiohed'  premiseB  were  purchased  with  money  be* 
longing  to  the  Free  Grammar  School  of  Leede.  By 
anodier  Inquisition^  13th  Charles  IX.^  itwas  found,  that 
odwr  ^iatads  were  demised  towards  Ae  nndntenanoe  of  the 
Kee  School  of  Leeds;  and  it  appeared*  that  Sir  Tkomas 
Skeafield  devised  ahd  bequeathed  several  houses ;  the 
rent  Whereof  was  to  go  to  the  maintenance  of  the  Free 
HiitoIoiFJ>^;  thatJoAitflarrtsoiibyhiBWiUmiefiS 
dkediett  ait-  to  a  house,  then  used  as  a  Ghrammar  Schoolp 
Aat  k  -should  be  for  a  master  iind  usher  to  teach  sdiolam 
9  nr  ever* 
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TheBbst^t  then  certified,  diat  it  did  not  appear  to 
Ub^  -€bat  tibere  was  any  substantial  difference  between 
llie  UMS  of  the  several  donations ;  but  they  are  all  melait 
to  be  ap|dicable  for  the  benefit  of  the  Grammar  School  in 
Lee^Bb;-  originating  under  the  Will  of  Sir  WiOiam  Shea- 
ftUL  He  fiirther  stated,  that  it  appeared  to  him  by 
Ike  '  iffldavit  of  the  relators,  members  of  the  con^ 
Sjditee  for  the  management  of  the  fiinds  of  the  Free 
Onkunar  School  in  question,  that  the  tuition  of  the 
schdars  was  confined  to  the  Greek  and  LaJtism  tongues 
Mely;  and  did  not  extend  to  any  other  branch  of 
'education  whatever :  and  particularly,  that  the  teaching 
bf  writing  and  arithmetic/  or  of  the  French  and  other 
firing  languages,  formed  no  part  of  the  present  system 
jpf  the  school:  that  the  town  oi  Leeds  and  its  neigh- 
bourhood had  of  late  years  increased  very  much  in 
trade  and  population,  as  well  in  respect  of  its  inland 
tnide,  which  was  Very  considerable,  as  of  ft  very 
extensive  foreign   trade,    carried  mi  in  a  direct  mati- 

Q8  ner 
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18M.         net  to  most  parte  of:  Europe^  independently  of    and 
widmiit  the  ihterventien-of  the  merchabte  or  nuurkett-of 


GknbraI     London ;  kud  Ae^ore  the  learning  the  French  and  otbec 

V.  modem  firing  languages  waa  become  a  matter  of  gr^it 

Whitbut.    ^ijg^  1^  ^^  merchant*  of  Leed^,  and  to  such  p£  ^ 

inhabitants  as  were  concerned  in  thetradetfaeief^i  eip4 
the  teaching  of 'sudi  firing  languages  waa  beccMnea  JffOf^ 
'  and  very  usefid  part  c^  the  education  of  yowtfi%  intended 
for.  trade:  that  for  the  reasons  aforesaid*  aii4  other 
reasons*  arising  out  of  the  ourcumstances  imd  siluation  fit 
the  town  of  LeeclB  and  the  iiihabitants  thereoi^  the^plfopt 
of  education  then  practised  in  the  said  Grammar  Scfaoo|» 
was  in  the-  judgmoit  of  the  deponents  become  inefijcifipt 
for  the  purpose  of  giving  the  necessary  wd.moal;,/nut9l]^ 
qualifications  to  the  riring  generation  of  thiati9^v9,apA 
its  neighbourhood ;  and  it  would  be  proper  ai|d  for  U^ 
benefit  of  the  charity  to  have  masters  appointed,. t9..teadii 
writing  and  arithmetic*  and  the  French  and  German^  and 
sttdi  other  fiving*  languages*  as  were  usuaUy  iconsid^r^ 
to  form  the  basis  of  a  mercantile  or  commercial. edur 
cation ;  and  that  euch  an  extended  plan  of  e4uoationiHi 
the  school  would  be  very  usefid  to  the  inhabitants  of  the 
town  of  Leeds,  and  would  be  the  means  of  greatly,  in- 
creasing the  number  of  scholars*  which  had  mi9ch  de- 
creased notwithstanding  the  extended  trade  and  incfeiMi^ 
po]^ulatioii  of  the  town :  and*  afier  a  sufficient  m^iii- 
tenahee  was  provided  for  the  Defendants*  .  the  master 
and  usher*  there  would  be  a  surplus  arising  from 
the  -  fimds  of  the  Charity ;  which  might  be  usefoOy 
applied  in  salaries  ci  such  additional  masters  as  might 
be  employed  in  the  extended  plan  of  education  above 
suggested.  .  -,.^ 

The  Master  farther  certified*  that  a  salary  of  126L 
a^yeair  b  paid  to  the  master*  and  a  gratuity  of  about 
76L  at  CkrUimas  ;  and  a  sakry  of  63/.  a^year  to  the 
usher*  and  a  gratuity  of  W. ;  that  at  the  date  of  the 

decree, 
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*deiree/tfie»lMiof  J^tft^anAer,  1797,  theiewei^  fortj^niniB 
kojsin  Ibe^ndiool;  and  there  had  been  fox  the,, preceding 
fif»  :yeaiBMabout   forty-fiNur;    and  it  appearing^  .thi4 
iiiufo  -fc  niMhkig  in  the  original  institution,  and  endows 
ntat^itf  this  Charity^  which  neeeesarUy  excludes  the 
leidiMg  ctf 'toyoiseful  kind  of  leamingi  and  thatfrcnn 
•tha.' fiewiil  aituatioa  and  curcumstanoes  of  the  town  of 
XMtfr(lbr11ie  benefit  whereof  the  Charity  was  instituted) 
ilwll  be  very- beneficial  to  the  inhabitants  ta  employ 
fiM  ^  the  iiuids  towards  teaching  those  things,  which 
liayibe-  useful  in  trade  and  commerce,  he  approved  of 
addnig  to"  'the  present  eaitablishment  one  Germ&n  master 
and  one  JPirenek  master,  to  teach  those  kuDgnages^  and  ^ 
mu^ttit'toft  teadimg  algebra  and  the  mathematics:  but  it 
a^w^ing  to  him,  that  there  are  a  variety  of  schools  in 
li&td$  abeady  for  teaching  writing  and  arithmetic,  wber^ 
boyt  'maf  be  instructed  at  a  very  small  expence  in  those 
biauieliea  c^  -education,  and  that  a  greater  proportion  of 
pit^odioe'  may  arise  to  such  seminaries,  than  of  benefit 
to  'ttie ' inhabifeBnts  of  the  town  of  Leedg;' to  have  writing 
and  aridunetie  free  ^  expence,  he  therefore  approved 
%Biyi>f -dioee  ihree  additional  masters;  to.  be  elected  in 
Eke  manner  as  the  master  and  usher  from  titne  to  time 
have  been«    The  Report  farther  stated,  that,  as  it  was 
aneertaiiif,  what  numbei^  of  schokra  there  may  be  upon 
diia  plan,  die  Master  gave  no  opinion  upon  the  propriety 
of  avy  additioilal  sakry  to  the  master  and  usher;  and 
for  '  the  same  reason  it  should  be  lefl   opea  to   the 
iriaiora  and  their  successors  to  ffve  reasonable  stipend 
to  the  additional  masters  firom  time  to  time,    and.^to- 
vary  the  salaries  of  the  present  master  and.  usher  firom 
.time,  to  time,  according  to  the  increase  and  decrease  of 
the  scholars. 


1805. 


Attornbt- 
.  v. 


.  An  BxpeptiQD  was  taken  to  this  Report  by  the  Defend? 
sat,  the  Master;  on  the  ground,  that^  this  school  was 
iDtaiided  fot  a  Free  Grammar  School  only ;  not  for  a)ge- 

br«h 


i!46 


GASES  m  chancery; 


1805. 


AttojeiKby- 
'Gbneral 

WmfstBlr. 


bra^  the  mathematics^  (mt  the  modern  langaagee;  dhat  ft 
does  not  appear^  the  persons^  who  endowed  Ae  achoo^ 
intendedi  that  more  than  ^ne  master  and  mie  udber 
should  be  appointed  and  endowed;  and  .dierefere  na 
more  ought  to  be  appointed ;  especially  as  no  com]Amit 
is  made^  that  they  are  not  sufficient  to  instruct  ^die  num^ 
ber  of  boyis,  who  attefided  or  Wish  to  attend  a  JRre^ 
Orammar  School  in  Leeds ;  and^  as  the  estates,  bdong?* 
ing  to  the  school,  are  cluefly  copyhold,  a  connd^ble 
psxt  of  the  rents  must  be  set  apart  to  ^pay  fines  and  for 
repairs;  and  the  residue  will  not  constitute  unreasonaUe 
salaries  for  two  men  of  learning;  who  are  to  derive  na 
other  benefit  from  the  school  than  their  salaries  Tlliat 
the  utiHty  of  teaching  the  French  and  German  languagea 
in  future  must  depend  upon  accident  and  apolitical  aii4 
commercial  circumstances;  and  therefore  is  not  proper 
to  be  made  a  permanent  part*of  an  institution  Eke  tb^ 
piresent;  and  in  case  the  master  and  usher  are  not  esh 
titled  to  the  whole  of  the  rents  and  profits,  after  aettii^ 
apart  sufficient  for  the  fineis,  &c.,  their  salaries  ouj^t  to 
be  augmented;  and  tiiey  ought  not  to  be  left  to  the  dia- 
cretioh  of  the  Committee;  but  specific  directions  should 
be  given  upon  that  head^ 


Mr.  Richards  and  Mr.  JBeff,  in  support  of  the  Excep- 
tion, contended,  that  iius  was  the  first  attempt  to  divert 
a  charitable  foundation  from  its  original  design;  and, 
that  it  is  of  the  utmost  importance  to  keep  up  founda- 
tions of  this  nature,  and  to  secure  to  the  Master  »  !m- 
spectable  situation. 


The  Attorney  General  and  Mr.  Martin^  for  the  Report. 


[•JH7] 


The  Lord  Chancellor. 

This    case    appears    under    singular  circumstances. 

The  object  of  the  Information  is  to  convert  this,  old 

^school  into  a-  commercial  academy ;  and  the  Court,  in* 

'  stead  of  4eclaring  by  the  decree  the  nature  of  the  charity^ 

has 
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kas  4ent  that  to  the  Master;  who  haa  decided  that  ques-^         ISOS. 
tion.    That  creates  a   difficulty  of  ibrm.     Strictly  the    jj^pJI^^by. 
cause  ought  to  be  re-heard;  apd  the  Court  ought  to     Gbnbral 
dedaxe^what  is  the  Charity.    But  in  a  Chari^  Case  I  v. 

BjUQr  do  that  now.    Upon  the  principlei  that,  the  Inform-    ^  ^^rfc^*^ 
1^^  praying  wrong  relief,  the  Court  will,  as  it  ought,  ^^   though 
ghre  such  relief  as  will  do  ju8ti<;e  to  the  Defimdants,.  I  ^^  informa- 
jpiyr  in  A  Charity  Case  take  so  much  liberty  with  the  tion  prays 
jn^rd    as  jaoyr  to  examine^   and  declare,  what  is  the  wrong  reUef, 

Charity;  and  proceed  upon  that(^)«  the  Court  will 

.    .  give  proper 

The  question  then  is,   whether  the  Court  had  any  ^^"^^ 
power  to  4o  this>  what  rijght  this  Court  had  to  alter  the 
ertahBshment  of  the  charity  by  the  instruments  of  found- 
ation^   Without  gomg  the  length   of  saying,  the  Court 
has  no  suph  right;  if  a  case  should  arise,  in  which  the 
^pplicatian  of  the  whole  fiind  would  destroy  the  chari- 
table purpose,  in  order  to  preserve  that  purpose,  yet  upon 
all  the  authorities,  to  warrant  the  Court  in  assuming  that 
power,  the  case  must  be  very  dear;  and  the  alteration  of 
the  nature  of  a  charity  is  a  proposition  as  serious  as  can 
be  offered  to  the  judgment  of  the  Court  The  question  is, 
not  what  are  the  qualifications  most  suitable  to  the  rising 
generation  of  the  place,  where  the  charitable  foundation 
subsists,  but,  what  are  the  qualifications  intended.    If 
upon  the,  instruments  of  donation  the  charity  intended 
was  for  the  purpose  of  carrying  on.  free  teaching  in  what 
is  called  a  Free  Grammar  School,  I  am  not  aware,  nor 
can  I  recollect  from  any  case,  what  authority  this  Court 
has  to  say,  the  conversion  of  that  institution,  by  filling 
a  school,   intended  for  that  mode  of  education,   with 
scholars,   learning  the  German  and  French  languages^ 

mathematics, 

(28)   AUarwey  General  v.  Att^rme^     General    v.    The 

t^^rher,  Aticmey  General  y^  JUt^ar^    4rc.    of    Stamford^ 

Seiart,  Attorney  General  v.  2  Swanti.    69U     Bat   this 

4Dpll,.lFe9.43,72,413.Po8t,  rule  does  not  afi*ect  the  dis- 

M7,371,2,  Attomeif  General  cretion  of    the  Cosrt  apon 

t,  Brooke^  Vol.  XVIII,  319.  the  qoestion  of  cost*. 
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iMMk        maAototiCii  and'  tf&y  tbfaig-  except  OrSek  and  Laim,  i» 

^^'vO         mthinihe  pow^  rf  this  Court.    The  ppopOBiftm  ia  qtite 

-^J5ebS"  diflferent,  wheie  the  directioM  prayed  are  founded  m  m 

ih      .    pu^^poae  to  promote  the  direct  object  of  the  Charity;  and* 

WHiTllst.   vhere  boys  are  to  go  to  this  sdhool,  who  are  not  to  leatti 

Greet  and  Latin;  but  are  to  have  a  particular  part  of  the 

schod  set  apart,  and  the  funds  appfied  for  a  differtat 

-  purpose  from  that  intended  by  the  donors;  wlueh  may 

be  very  useful  to'  the  rising  feneration  of  Leeds  ^  but 

'  cannot  possibly  be '  represented  si  useful  to  this  diarity. 

The  difficulty  is  insuperable  (  S9  )f 

•  ■     ■ 

As  to  the  salary,  and  the  gratuity  iki  addition  to  itj 
the  actual  dealing  with  the  funds  belonging  to  this  Chan, 
rity  has  hitherto  been  upon  a  principle,  which  I  do  not 
say  is  incorrect :  that  is,  supposing  a  competent  master 
may  be  found  to  teach  for  this  salary,  that  it  is  within  the 
power  of  the  trustees,  if  he  conducts  himself  well  in  ttie 
execution  of  his  duty,  to  give  him  a  gratuity  almost  as 
large  as  the  certain  salary.    It  is  much  more  consistent 
with  the  principles  of  this  Court  from  time  to  time  to  re- 
ward the  Master  out  of « the  fund,  and  very  largely,  per- 
haps in  proportion  to  the  number  of  years  he  has  held  the 
ofSce,  or  to  the  number  of  boys,  than  to  apply  any  part 
of  the  fund  to  a  purpose  the  donors  did  not  look  to. 
As  to  the  usher,  some  of  the  instruments  expressly  found 
an  ushien    It  is  more  agreeable  to  prindple  to .  increase 
the  emoluments  of  both  the  Master  and  usher  for  carry- 
ing on  the  purpose  of  the  foundation,  than  to  bring  ip 
Masters,  to  whom  the  object  of  it  do^s  not  point. 

At  the  date  of  the  Decree  the  number  of  the  boys  at  this: 
school  was  forty-nine;  and  for  some  time  previous  had 
been  forty-four;  and  it  is  supposed,  that  for  that  reason 
this  Court  is  at  liberty  to  lay  down  a  permanent  plan  for 
education  in  other  studies,  not  the  learned  languages. 

Experience 

(19)  See  2Jac.  4r  Waik.  dii>,  a|id,  as  to  (he  effect  of  osa^. 
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lExpcA&koB  JiutiflieB  thft  obwrvaiimii  Aaty  whefc  tliererii 
a  ichool  wMi  a  bige  establisliiniBnt,  add  tiie  achdhin  go 
to  it  glrafi^  AcTO  is  'a  strong  teinptatiote  not  to  stragglo 
to  obtain  maity  sciioburtl ;  and  therefiM^  Ae  amonnt  of  Ao* 
sslary  sometimes  defeats  tbe  ptirpose^  But  doeb '  tluft 
gitte  the  Court  power  to  apply  the  re^ptaue  of  the  fomK^ 
dation  to  other  jtarposes  than  those,  towhidithe  aUthesr 
of  the'-Charity  has  devoted  it;  and,  ac&ig  upon  die 
jgroond,  that  at  present  the  number  of  scholars  is  not 
as  great  asf' was  intended  by  the  founder,  vary  the  nature 
of  the  establishment^  at  the  hazard  of  preventing  here- 
after under  another  master  an  increase  to  the  numberj 
diat  was  intended  t  Much  less  is  that  rigfa^  if  there 
can  fee  such  a  management  of  die  fimd,  consiBtentwith 
the  obgeet  of  the  foundation,  im  can  provide  for  the 
due  execution  of  the  maftter^s  duty;  always  seeuring  fo 
lum  a  respectable,  independent,  situation;  and  as  to 
the  .excess  ^ving  him  a  litde  beyond  what  will  secUIre 
that  respectable,  independent,  situation,  •  he  ought  to 
have* 
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The  Report  states,  &at  there  is  nothing  in  the  nature 
of  this  foundation^  that  excludes  an  application  of  the 
fund  to  any  kind  of  usefid  learning ;  and  that  it  will  bb 
very  beneficial  to  the  inhabitants  of  Leeds  to  add  masters 
to  teach  the  Gemum  and  French  languages,  algebite,  lund 
mathematics;  excepting  expresdy  writing  and  aridimetid ; 
as  there  are  other  seminaries  in  the  town,  towhtch  such 
an  establishment  will  be  prejudiciaL  Upon  what  prin« 
ciple  does  ihe  Master  set  off  the  prejudice  those  other 
seminaries  would  sustain  against  the  benefit  to  the  in- 
haUtants  of  Leeds  t  If  according  to  the  plan  every 
boy  to  be  brought  to  the  school  was  to  be  ttfuglit  the 
learned  languageiB,  and  the  circumstance,  that  these  other 
sciences  were  to  be  taught,  would  induce  persons  to 
send  boys  to  the  school  to  leani  Oreek  and  Laiih  also, 
that  purpose  might  have  a  tendency  to  promote  the  ob- 

ject 
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ject  of  the  fioundatiom  But^  if  these.  plaii9  we  to  be 
difltiiioty  the  Institutioii  will  be  ttogular;  hasardmg.  the 
destmctioii  of  all  utility  whatsoever.  Tips  is  a  sobenie 
to  promote  the  benefit  of  the  merchants  of  Leeds,  It 
is  not,  that  the  poor  inhabitants  are  to  be  tau^t  ip^ad- 
ing  and  writing  ii^/ifA;  but  the  clerks  and  >rid^rs  of 
the  merchants  are  to  b^  taught  French  and  GemumM 
to  enable  them  to  carry  op  trade.  I  fear^  ^tfae  effect 
would  be  to  turn  out  the  poor  LaUn  and  Greek  scholars 
altogether.  To  make  this  school,  as  a  Oreek  and 
Ijaiin.  school,  useful,  you  must  have  there,  what  the 
authors  of  the  Charity  express,  a  learned  nian,  capaUe 
by  his  life  and  doctrine  of  giving  the  most  useful  in- 
formation. If  persons,  inclined  to  place  themselves 
in  that  situation,  are  told,  their  emoluments  ii^re.to  de* 
pend  upon  the  number  of  scholars  in  a  schoo]|  to  be 
founded  upon  the  principle,  that  it  is  not  for  the  bene- 
fit of  the  iidiabitants  of  the  town  to  learn 'Z^m  and 
Greek,  you  propose  terms  most  calculated  to  [repel  cai^ 
didates;.  for,  connecting  the  increase  and  decrease  of 
emolument  with  the  actual  decrease  of  the  scholars, 
who  are  to  learn  Latim  and  Greek,  the  necessary  effect 
of  this  plan  must,  be  such,  that  very  litde  hope  can 
remain  to  the  master  and  usher  of  an  increase  of  their 
salaries.  I  doubt  therefore,  whether  the  plan,  which 
the  Master  has  adopted,  is  the  more  useful ;  if  the  prin- 
ciple can  be  represented  as  resulting  firom  all  these  in* 
struments. 


Taking  upon  me  now  to  correct  the  omission  of  this 
Decree,  and  to  declare,  what  this  foundation  is,  I  am  of 
opinion  upon  the  evidence  now  before  me,  that  the  free 
school  in  Leeds  is  a  firee  grammar  school,  for  teaching 
grammatically  the  learned  languages,  according  to  Dr. 
Johnson's  definition;  upon  circumstances,  without  varia- 
tion in  fiu^t  since  the  year  1553 ;  to  which  I  ding,  as 
better  interpreters  of  the  real  nature  of  the  Charity  than 

any 
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iaf€Akitttl$uk  ibrniy  or  eonstpiGtkm  upon  the  inatni^ 
flMils;  to^,  with  d^  Mceptiim  of  the  hi{^way»  the  orl- 
guuik  fomider  piDpofied  lo  the  inbabitaiits  die  benefit  of 
Om  donatuMi  by  his  Will  for  a  free  achool:  it  appearsj 
ditfdiare  ban  heea  a  free,  school  in  Leeds:  and  to  this 
-timt  etttj  chari^i  given  by  these  instniments^  has  been 
by  inqdsilidiis  and  decrees  upon  them  applied  in  &iA 
fer  die  benefit  of  the  ttf»  school  in  Xe^b;  inwhi^ 
HodiiHg  has  beai  taught  but  the  learned  hnguages; 
aiid  tmder  such  .&cta.  die  result  of  die  evidence  is, 
Aal  die  firee  qphpol  in  Leetb  is  a  firee  grammar  achool 
te  itaacliiiig  gFsemmatically  the  learned  languages.  Thf 
reason  of  my  opinion  is,  that  I  :do  not  apprehend^  it  is 
conqietent  to  diis  Court,  as  long  aa  it  caa  find  any  means 
of  applyiqg  die  charitable  fund  to  die  charity,  as  created 
by  thoi  founder,  upon  any  generfd  notion,  that  any  odier 
application  would  be  more  beneficial  to  die  inhabitants 
of  the  place,  to  diange  the  nature  of  die  charity.  A 
case  may  arise,  in  which  the^^HU  cannot  be  obeyed: 
but  then  the  fund  will  not  go  to  the  heir ;  upon  die 
prindple,  •  that  an  application  is  to  be  made  as  near  as 
maybeXSO);  growing  out  of  another  principle,  that  you 
are  to.  apply  it  to  the  object  intended,  if  you  can.  It 
must  therefore  appear  by  the  Master^s  Report,  that  the 
Ccmrt  must  despair  of  attainmg  that  object:  or  die  Court 
cannot  enter  into  the  question,  in  what  odier  way  the 
{ui|d  is  to  be  applied. 

Declare,  diat  the  Charity  intended  to  be  established 
by  the  first  donadon,  mentioned  in  the  Master's  Report, 
is  the  sustentation  and  maintenance  of  a  firee  granunar 
school  for  the  teaching  the  learned  languages :  diat  die 
free  school  in  Leeds  is  a  bee  grammar  school  for  the 
teaching  grammatically  the  learned  languages ;  and  that 

it 

(30)  Moggridge  y.  TkaehotU,  3  Bro.  C.  C.  617.  Ante, 
Vol.  I,  464 ;  YII,  86,  and  die  references.  The  Bishop  pjf 
Hereford  v.  Adams,  VII,  924. 
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plied io  a  Cha- 
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it  ^ppeaiv  to  die^Ckrav^'iliatilie^fipee'teaolH^ 
is  the' Charity  intended  to  be  eMftblished  by  the  Mf«nl 
dotetions,  mentioned inthelleporti  so  "to  «»  the  saaitt 
rellUe  to  the  sdiooL  With  that  dedaratiim  let  tha 
Master  review  his  Repolrt  as  to  any  plan  they  nuqr  dunk 
]proper'to  lay  before  bint-;  and  it  will  be  open  to  'hkn  to 
^ednnder,  what  is  proper  and  neeessary^  not  Som  Ae  bene«> 
fit  of  the  inhabitants  of  2<etf<iiv  but  for  the  benefits  of  the 
Charity,  declared  to  be  such  upon  this  record.  I  send 
it  to  the  Master  in  that  large  way ;  for,  though  iCt  is  de* 
termined,  that  the  Charily  is  a  Charity  &r  the  purpose 
of 'teaching  the  learned  languages,  yet  it  is  open  to  co»> 
aideiation,  what  arrangement  as  to  the  management  and 
ihe  salaries  and  gratuities  to  the  masters,  may  upon  tM 
^hole  be  proper  for  propdoting  that  Charity.  But  it  goei 
'much.fiurther;  for  it  is  f%ht  to  make  that  •dedahttioo  iH 
the  decree.  *    *  •    .ii. 


,'i 


*    • 


liord  SHIPBROOK  1^.  Lord  HINCHINBROOK. 


ir^a/ylSlA.  . 

Eaeoalors  i  TJNDER  a  Decree,  directing  an  accotmt  olT  die  per- 
-cibaifjed  for  :  sonal  estate  of  jfnna  Maria  Lumm,  who  died*  in 

iiiegUgenfie  by  Janitaty  1797,  the  Master's  Report  charged  all  the  eke- 
jomuyp  ill  a  .  ^^^^  ^^  the  sum  of  1200/.  S-per  cent.  Reduced  Bank 
transfer  toa.        ..  _.  ,  «•  .        ..    4^*^ 

eo-exeoator       Annuities,  and  mterest,  and  one  of  them  separately -wlm 

upon  hb  re-    ^^^  &•  IQd.,  received  by  him  on  account  of  tiie  per* 
presentation,     sonal  estate* 
that  it  was 

required  for         The  Defendants,  Lord  Sandwich,  Sir  George  Osbam, 

e     :  but  not  ^nd  JoAn  Osborn,  three  of  the  executors,  took' excep- 
liable  so  far  as 
thev  can  nrove  ^^^  ^  *^®  Report,  for  charging  them  with  the  ISOML 

the  appUcatioa  Induced  Annuities,  and  tiie  interest ;  alleging,  in  their 

to  that  pur-  discharge, 

pose ;  though  be  possessed  other  funds,  part  of  tho  assets,  not  through 
them ;  which  fends  be  wasted. 
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Smhmege^  iiuit  thtAly  1779  thejr^joiBed. in  exeeuliag.a 
]iMMr  oftBltoniejr  to  tbe  fiourtb  exeeirtor:  fckr.  ike  aile 
oCdluit  (Stodcy*  upon  Usrreqmett  and  vefxreraiitatiQni*  that 
kwn^^weqfMmit  Sof  the  jmrpofle  of  ikying  debts ;  wUok 
itodohm  mM  oniliift  80th  efj/wfy  for  77^  lOi.  He 
fm^femitlediita*  manage  the  affiuMrof  theeatate;  and 
ai'lin  tiaietfthesalehadin  Ut  handa the  balanoe>« 
wUch  he  WM  duocgedr  separately. . 


r  - 


ifr/ifaMni%  and  Mr.  W^Agari  m  support  of  the  Bo^ 
esftioMy*  eootendedv  that  the  other  Executors  coidd  nojt 
fapduorgedi  undcrthecircunistanoea of  this  case;  whidk 
aq{bt  be  compared  to  Baeam  v.  Aiooii(31)s  and  did  not 
wmwltie  Chambers  Y0  MittcMni  Si). 


I .  k  • 


'  TbmAUmnep  General,  Mt^  Piggaiii  Mt:  AleModei^ 
and  Mr.  Hori,  for  the  Master's  Report,  insisted,  that  then? 
executors  ought  to  be  charged  on  the  ground  of  gross 
nq^ence :  in  Bacon  v.  Baeon  the  circumstaiices  vfexe 
joffident  to  protect  the  executor,  who  trusted  the  person 

^ployed  by^  the  testator  himself. 

'••       •...■       -  "•         .' 

■  ■        -  .'  ■■ 

» 
n^  Jjord  Chancellpju  .       .  ^ 

It  .this,  case  could  be  put  d^ws  diat  at  ihe  time  tfa^ 

eseoator  made  the  application  to  the  other  three  esectt7 

tofa^there  were  no  debts  due,  and  the  application  was 

Ibearefarp  founded  in  fiedsehood,  meeting,  too  easy  credit 

&mn  them^  inddng  no  attentive, inquiry,  but  reposing 

entirely  upon  their  co-executor,   who  by  those  means. 

got  die  produce  of  the  stock  into  his  hands,  and  applied 

it  to  his  own  use,  it  would  be  impossible,  to  contendf ;  that 

tbey  would  not,  be:  chargeable  with  him.    This  .happens 

to 
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Siupnaoosk 

v. 

liflMrd 

HiNCttiNr 

"  BROOK.' 
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•  ■  \-» 
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(31)  Ante,yoLV,8dU    . 
(33)  Ante»yol..VII^;186. 


French  r.Uobsan^  IX,  103- 


rr 
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1806.         to  be  a'ftmd,  (nftrvAiMt  ettcutohi  hove  no. tuotoe •  iomf* 

yr^         ttovl  indifiduaily  tibah  trustees  have  <mr  «  tnist  findk 

SRtpSR'odK    '^^  pmciple  dievefbie  is  the  aaine  as  ihat^  which  got 

e.*  vems  tbiEl  case  of  trustees.    But  im  ezecutbtir  haviqg  ii 

HnTcHtir-     '^^^  *standmg  in  the  jomt  names  of  himself  i  and  anothsi^ 

^RooK«       ctanot  upon  the  mere  representation  of  the  co-ezacotei^ 

if  iidse,  he  justified  in  doing  an  act^  that  is  ant  exereiif 

To  dischsrge    of  power  oter  that  fund,    Fhrst,  the  act  must  be  neoM' 

aco-exeontor    sary  for  the  purposes  of  the  Will;  and  the  person,  to 

the  act  most    irhom  the  xepreflMtation  is  made,  has,  imposed  iipon 

he  necesssry    i^^  ^  j^^^  ordinary  and  reasonable  diligence  to  inqabn 

for  the  pur-     ^j^ether  the  representation  is  true.    So  fiur  the  {Ncincipk 

Wm;  ^snd  he  »*y^  »afelyjaid  down. 

must  use  rea-  .     i 

sonable  dill-  Also,  if  an  executor  had  been  dealing  with  the  assets 
gence  in  in-  «  considerable  time,  much  beyond  that  period,  in  wlSdi 
qniriog  into  acccMrdmg  to  the  ordinary  course  the  debts  wouU  be 
the  truth  of  tiie  j^^  auj  ^^  apphes  to  the  other  executor  to  have  this 
represenUtion.  f^^  put  into  his  hands  exclusively,  and  the  ofher  di 

inqnirie:  and  satisfies  himself,  that  there  are  debts 
paid,  and  the  real  purpose  of  the  executor,  maidng  die 
application,  was  to  apply  the  fund  to  the  discharge  of 
debts;  if  it  turned  out  afterwards,  that  he  had  in  his 
own  hands  a  fund,  sufficient  for  the  payment  of  diosie 
debts,  and  dierefore  tihe  apj^cation  pf  the  other  fiind  to 
that  purpose  was  unneeessary,  and  that  fund  was  not  in 
filet  devoted  to  the  purpose,  for  which  itwas  provided, It 
wodd  be  impossible  for  the  executor,  who  parted  widi 
it,  to  disdiarge  himselfl  He  would  be  subject  to '  die 
imputation  of  negligence ;  as  having  been  too  easy  wiA 
his  co-executor ;  too  remiss  in  not  asking,  how  he  had 
been  dealing  with  the  assets  in  his  hands,  two  yeats  and 
i^half  in  this  instance. 

'-  But  there  is  anodier  case,   going  beyond  that;  and 
upon  whichlamnot  sure  there  would  bea  principle  for 

charging 
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lAttgiiig  tile  eaetotoBi^  Suppose^  oiie  ekecator,  tbe 
oWmAi  b0^  intcf  iBMlffliiij^  or  interpoisiiig  for  two  yesrs  md. 
r  4uJf y'  hfld  got  fiinds  inhis  hatids^  winch  he  onght  to 
kfctif H^^iedtothedebts^;  ihathahadnot  doneso;  and 
imar  in  such  cucnmstanees^  that  he  had  not  fiin^  to  dift^ 
dittge  the  debts  he  ought  topay  m  respect  of  what  he 
bd 'SO* veered*'  It  would  be •  imprudtot,  I  agree,  fbr 
tte  '4>Cher8*tO'  |>Iaee  .dfiier  fimds,  liable  to  debts,  m  the 

•  •     •  . 

Iiandfl  of  a  nUm,  wha  had  not  applied  those  fimds  he  at* 
teady  hadr  but,  suppose  Ihey  did ^so,  and  he  actoafly 
iffflied  Aose  flmds,  so  phced  with  him:  woidd  theyin 
that  easebe liable :  the  other  funds  having  got  mto  hht 
kanda  without  their  interposition :  no  means  they  could 
adopt  capable  of  getting  those  funds  out  of  his  hands; 
neeoUecting  also,  that  no  answer  could  be  given  to  the 
eradUlors  byrithar  of  them:  could  it  be  said,  the  other 
oteeittors  rfloiuld  be  answerable,  not  with  reference  to 
die  debtd  looked  to,,  when  trusting  thejr  co-executor,  but 
fat  assets,  with  wbidi  they  had  not  trusted  him;  butr 
wUdi^he  had  by  his  *own  act  got  into  hb  hiuids,  kA 
wasvoctr 
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Shipbi^ook 
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The  &cts  of  tbh  case,  which,  though  properly  pressed 
against'  these  executors,  nmst  not  go  to  the  extent  of 
ihutting  out  fisffther  inquiry,  as  they  now  stand,^  are 
these*  This  executor  having  in  his  hands  a  large  sum 
of  iDoney,  due  to  the  estate,  which,  if  it  may  be  reco^ 
verad,  has  not  been  yet  recovered,  this  other  fimd  was  ptit 
into  his  hand?  for  the  payment  of  debts ;  and  a  considei^ 
aMe  part  was  applied  for  that  purpose.  The  question 
dien  is,'  how  for  the  other  executors  are  liable  in  respect 
of  a  sum  of  money,  not  received  firom  tfiem,  which  he  is 
not  in  circumstances  to  answer :  whether  the  fact,  -thai 
diey  have  applied  another  fund  through  the  medium  of 
ftat  person  to  the  discharge  of  debts,  which  that  fui!id 
wu  liable  to  pay«  wiH  make  them  more  liable,  than  if  they 

.    '    had 
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bri  »ad0  that  ^pflietti»  thiQui^  Wf  o(lMr 
SBiMfUMiK    exeenton  could  not  be  charged  to  Ihtwtmit  «fr'ti|pB 


9^         of  iDoiiey  h^  did  actual^  ajq^  to  t)ioi«  dcjit^ni  tiMopi  «»- 
Htm«N-     I^*^  mefdy  upon  the  ground^  that  he  had»  not  m-  poj^ 

jttBotion  with  then^  received  oAer  money,  which  he  had 


not  applied;  but  for  which  he  remaina  aniwerafale. 
From  so  much  tlierafinre  aa  was  applied  in  diMhaige  off 
those  debts  these  esecutors  would  be  fieed;  if  it  can 
be.  ascertained,  what  sum  o£  money  was  so  applied.  If 
that  cannot  be  ascertained^  it  must  be  tdken,  as  if  none 
of  it  had  been  sa  applied.  A  very  unKmitod  and  nnde- 
aerred  cbntidence  was  placed  by  them  in  this  OMseQitaiEw 
But  the  difficulty  I  have  b  this;  whedierit  iapoyQ^to 
hold,  that,  because  he  had  in  his  hands  ,a  sum  of  amef - 
applicable  to  debts,  and  they  let  him  get  thiaiimdi' als^ 
liable,  if  this  sum  or  part  of  it,  has  been  duly  appGed  to 
the  debts,  and  that  part  ciua  be  duly  asoertainedn  these 
executors  can  be  fixed,  to  the  extent,  in  which  they  hafi| 
paid  debts,-  lo  which  this  fond  was  liable,  by  die  drenae 
stance,  that  their  co-executor  happened  to  have  in  Ua 
hands  another  fond,  applicable  to  the  debts;  which  fond 
he  wasted.  At  the  utmost  you  could  oidy  contend  ( and 
whether  that  would  do  I  do  not  detemune)  to  thia 
extent;  that  you  could  prove,  that  these  execUton^  by 
applying  the  fund  they  had  to  the  debts,  have  activdjrf 
not  merely  passively,^  lost.'the  fond  they  never  did  joitt^ 
possess;  but  which  had  been  possessed  solely  by  the 
other  executor;  and  for  which  he  alone  is  answerable.* 
It  is  said,  only  a  part  of  the  money  was  so  appBed.  Tk^^ 
must  be  ascertained;  and,  if  it  cannot  be  asoertainedt 
the  consequence  is,  the  executors  must  be  charged,  and 
the  exceptions  over-ruled  (33). 


■f " 


An 


(Sd)  See    post,   BHet  r.     8eoH,  Vol.  11/618,  and  the 
Sk&kesp  Langford  v.  Oatcoyne^     note,  679. 
310,  333.   Ante,  Baichen  v. 
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kwi  huffHj  imm  dbMled,  wlietfier  ^le  ipecMe  nbn^,         18W. 
IjF'Hio  ccMEBOBQlor,  wu  appHod  in  itiiifimgf  of        jjmA 

•Wtoi(M).  Shipbr^ok 
^i.Wtf  Imd  "aUftrm*  r.  XunT AMMitmft,  ^t.  Vol.  XYT,         j^ 

***•  -  •  •        HlNCHIN- 

^  BROOK. 

1805. 

WARE  0.  POLHILL.  Alyi6M,icrt. 

JJfATHANlEL  POLHILL  by  hb  WiD,  Oated  the    Leasehold 
i4di  of  Jmne^  1782,  devised  aU  his  freehold  and  esUtes  be- 


eoe^hold  estates  tx>  his  eldest  son  iVoMoiMJ  Po£U»,  for  qn««thed,  in 

and  dniiBg  the  term  of  his  life,  without  impeaduiient  ^^  ^  P*^  , 

■m    ■■■•":  ■■•■*'        .    •  -         ,      V  ■       !  the  rents  and 

of  wwto}  vemaindec  to  trustees  to  preserve  contingent  ^^^^^  ^^  i^^ 

nn^pdm;  Temauidtf  to  the  first  son  of  the  body  of  persons  for  the 

lib  said  son  Naiiamel  Polhitt,  lawfully  begotten,  and  tlie  time  being  en- 

hdvB  inale  of  tha  body  of  such  first  son  lawfully  issuing ;  titled  under 

spd,  in  de&ult  of  such  issue,   to  the  2d,  3d,  4th,  5th,  ^«  limiutions 

and  all  and  every  other  the  son  and  sons  of  his  said  son  ^    f ^'^^  estate, 

iV!alAaa»^^  successively,  and  the  respective  heirs  male  of    .  .  ,      ... 

>^''  ^  nil        1  n        ■%  '  t  '•'^'^t  settle* 

the  body  and  bodies  of  all  and  every  of  such  son  and  j^^^^ .  ^^^ 

sons ;  andj  in  default  of  such  issue,  to  the  devisor's  power  to  the 
second  son  John  Polhill  for  life ;  with  remainders  to  trustees  at  any 
trustees  to  preserve  contingent  remainders,  and  to  his  ^^^^  ^'>^h  ^-'on- 
first  and  other  sons  in  tail  male  in  the  same  manner;  ^^^^  ^'  ^°® 
with  omilar  remainders  to  the  devisor's  other  sons  and  P^*^'^"*  ^^.V^' 
their  Usue  male;  remainder  to  his  daughter  Mary  Polhill  j^i^q^^  at  their 
snd  her  heirs.  own  discretion, 

to  sell,  and  iu- 
The  testator  then  gave  to  Benfamin  Way  and  Robert  vest  the  pro- 
MaiilmnI,  their  executors,  &c.  all  his  leasehold  estates  ^"^®  ^^  ^^^^ 

what-  ''"^^''  *^  ^^"^ 
same   uses. 

The  leasehold  estates  vest  absiolotely  in  the  tenant  in  tail  upon  his 
Urth ;  and  the  power  is  void. 

Application  of  the  personal  estate  of  infant  tenant  in  tail  to  the 
redessption  of  the  land-tax  by  persons,  not  baring  authority  within 
the  Aet.  Equity,  by  analogy  to  the  option,  to  be  reserved  by  guar- 
dians, Ac.  under  the  Act,  for  the  personal  representative  of  the  infant 
to  charge  the  estate  in  the  possession  of  the  remainder-men. 
Vol..  XI.  R 
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IMS.         mliatsoeviC^  and  wliereaoever;  upon  tnitl  firmn  timfe  to 

.^!r^        tinie»  after  payment  out  of  ihe  vents  and  pmfitaof.tlie 

9.  renta  reaenredi  and  the  fines,  "which  ttwyfmn  tima\tD 

PouiiLU      time  become  payable  upon  die  zenewalof  thasaid  leases, 

#0  pay  the  remainder  of  the  said  rents  and  profits  oC.tlie 
said  leasehold  estates  unto,  the  person  or  persons,  who 
under  the  limitations  herein-before  contained-  shall  for 
the  time  being  be  entitled  to  the  rents. and  profits  of  his 
before-mentioned  freehold  and  copyhold  estates ;  and  to 
and  for  no  other  use,  trust,  intent,  or  purpose,  whalso- 
eyer ;  and  he  thereby  empowered  the  said  Benjamin  Way 
and  Robert  Maklamd,  their  executors,  &c.  at  any  time 
hereafter,  with  the  consent  and  approbation  of  the  person 
or  persons,  who  shall,  as  aforesaid,  for  the  time  being  be 
entided  to  the  rents  and  profits  of  his  said  freehold  and 
copyhold  estates,  signified  by  writing  under  his  or  their 
hand  or  hands,   and  attested  by  two  *br  more .  credible 
witnesses,  or,  in  ca^  such  person  or  persons  shall  be 
a  minor  or 'minors,  then  at  the  discretion  of  his  said 
trustees,    to    seD  and  dispose  of  all  his  said  leasehold 
estates,  or  any  part  thereof;   and  to  lay  out  and  invest 
the  money,  arising  by  such  sale  or  sales,  in  the  purchase 
of  fireehold  or  copyhold  messuages,    lands,  tenements, 
or  hereditaments,   in  England:   the  same,  when  pur- 
chased,  to  be  conveyed,   surrendered,  settled,   and  as- 
sured, aqcording  to  the  different  natures  of  freehold  and 
copyhold  estates,    to,    for,  and  upon,   the*  same  uses, 
trusts,    intents,    and  purposes,  in  all  respects,    as   di^ 
testator    had    before  given  and  subjected  his  fireehold 
and     copyhold    estates  ;     and,     until    such    purchase 
shall  be  made,    to  lay  out  with    such  *  consent,   or  at 
dieir  own  discretion,   as  aforesaid,   die  money  arising 
by  such    sale,    in  real   or  government  seeuiities,   and 
firom     time    to    time    to    pay   the    interest  and .  divi- 
dends   to    the    person    or    persons,    who    shall,    as 
aforesaid,  for  the  time  being  be  entided  to  the  rents 
afid  profits  of  the    before-mentioned    fireehold,    copy* 

hold. 
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Itollv  .andvleitolMdJl,  ^tette^^wtth  pcnfers  t6  the  perawft 
■DptertMod  ef  the  fre^hoM^  and  oopjbbld  eMittes  Of 
kmoBig,  Boaif.  power  f.to  fVap  asai  MmHIand,  th€*ir  ettcur 
tof%i  fte.<wilh  tke/coni^efit  ^f  the^pecson  or  peraona -entir 
lltdlo  die  rents  and.  profits  of  the  leasehcMd  elst«ite«» 
or,  ill' esse  sadi  person  t}r  persons  AaJl  he  niinors,  at 
their  own  dbeicftion,  to  denuse  the  leasehold  ejstates; 
net  exceeding. twenty-one  years*'  iTfae  testator  gave  to 
bis  aeoond  eon  John  a  legacy  of  7000A  |  and  to  his 
ymmger  sons  Edward  and  Robert,  and  his  daughter, 
lOfiOOL  each;  payable  at  the  age  of  tw^nty^-one  $  an^ 
if  dtfaer  legatee  should  die  under  that  iig^i  that  I^acjr 
^  fidl  into  tlie  residue ;  with  directions  for  tntuntenaade 
cnfc  of  the  .interest  of  the  respective  l^a^ies,  -and  accu- 
esnlation  of  the  suxplus  interest  fbr  each  <^d;  aAd.a 
Jedawition,  that  the  reason  for  not  giving  the  ddest  son 
a  money  legacy  was  the  provision  made  upon  bis  marriage, 
and  the  farther  provision  for  him  by  tile  Will.  Then, 
aft^r  kgades  to  Way  and  Maitland  of  SQO/.  each  for 
thrir  trouble,  the  testator  gave  all  the  residue  of '  his 
personal  estate  to  be  laid  out  in  freehold  or  copyhold 
estatesi  to  be  conveyed  to  the  sane  Uses,  &cs  ^ith  a 
directiqii,  -  that  the  interest  in  ih^  mean  time  should  go 
as  the  rents  tifoA  pilofits. 


959 


1606y 


V. 
POLHI^Jb. 


The  tes^tor  died  on  the  80th  of  y^tijrtfs#,  1782.  Mi- 
Ikmmel  BoUitt,  the  eldest  son,  died  in  the  same  year,  on 
ihe  80th  al  November;  leaving  Nathaniel,  an  only  child, 
as  infint  at  the  age  of  sixteen'  months;  who  died  in  1809, 
a^Ae  age  of  twenty  yean  and  ten  mondis,  without  iaiue. 
iThe  Ull  was  filed  by  his  mother  and  admihistratril,  and 
ihac-  8ec9nd  hudband,  against  John  PethM,  the  seCtad 
-SOIL  of  the  testator,  and  his  eldest  son,  and  the  trustees 
c  Wag  and  Maitland ;  ■  praying,  that  the  Defendants  Way 
jmd  Maiikmd  pn^j'  be  declared  trustees  of  a  College 
JUmPS^:  rmewed  )iydiem  in. Oslo.i^  1782,  and. of  all 
(Am.  the  ieiuiehoU  property  ^  the.  testator,   for  the 

K2  ben^t 
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POLHILL^ 


Jbeneflt  6f  the  estate  of  Naihmiel  PolkiU,  the  infilal^ 
deoeaaed;  and  may  assign  to  the  Plaintiff  IhMa  War^t 
as  his  ad^^istratrix,  and  account  lEUBOordingly;  and  that 
an  account  may  be  taken  of  the  several  sunw  of  stock 
transferred  from  the  personal  estate  of  the  said  infiut, 
ieither  in  his  life,  or  after  his  deaths  in  satisfaction  of  four 
several  contracts-  for  the  rc*demption  of  die  land-tax 
€fn  the  devised  premisesj  and  of  the  dividcMds»*which 
tirould  from  time  to  time  have  accrued  due  <hr  iIm  said 
several  sums  of  stock,  if  the  same  had  not  been  trans- 
ferred ;  and  that  the  value  of  the  said  several  sums  of 
stock,  and'  the  amount  of  the  dividends,  may  be  paid  to 
the  Plaintiff;  or,  that,  as  administratrix,  she  may  be.  de- 
clared entitled  to  a  perpetual  rent-charge  upon  the  said 
devised  estate,  im  which  the  said  land-tax  has  been  so 
Yed^med,  to  the  afmount  of  such  land-tax,  to  be  paid 
from  the  death  of  the  in&nt 


■  '  I 


The  Master^s  Report^  unde^  a  decree,  made  in  Jmiy 
1804,  stated  several  coistraets  by  the  trustees/  as  trustees 
and  guardians  for  the  iitfanti  in  1799,  (under  the 
Act  (35)  tor  making  perpetual,  subject  to  Redemption 
and  Purchase  of  the  Lund-Tax )  for  die  'redemption  of 
the  land-tax,  charged  upon  the  devised  premises;  and' that 
there  was  not  any  option  declared  in  any  of  such  contracts. 
Some  transfers  of  stock  isy  tfie  trustees  intq  Ae'  nafetaes 
of  the  Commissioners  fbr  the  Reduction  of  IheNataoiMil 
Debt,  in  discharge  of  some  of  the  instalments,  that  had 
become  due  under  the  contracts,  were  made. bcfim' the 
death  of  the  infant:  other  transfers  were  made  in  Afaqr 
and  Jmhf  1802,  in  discharge  of  the  remaining  instahneata ; 
which  became  due  after  his  death*  AB  the  payments 
were  made  out  of  the  estate  of  the  infant ;  not  at  the  re- 
quest 


(95)  Stst  S8  CUo.  tIL 
e.  60.  But.  »  Oeo.  III. 
dUEfUrt  6,  31,  40,  48,  108. 
Stat.  8Q&  40  Geo.  III.  c.  80. 


Stst  41  Oeo.  III.  e.  73,  con- 
soTidatsd  sod  ataieudsid  by 
SUt  43  Geo.  in.  e.  118. 
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q«ctt  of  any  person,'  but  under  tbe  idea,  that,  as  die  In- 
aUdmenta  became  due,  they  were  to  lie  paid  oat  of  the 
infaniVi  vpropetiyj  and  to  be  repaid  by  the  parties,  who 
beoaana  eatided  to  the  estates  oo  the  death  of  the  in* 

nut;  :  .    •.    * 


1806. 


*  .1 


Thev.Bepiirt  farther  stated  the  testator's  interest  ti&- 
dera  reMwd.  lease»  dated  the  SOth  ^  October,  1781, 
from  tbe  College  otAUSimU^  Oxford,  m  a  moiety  of  cer- 
tain, pfenises  for  twenty  years ;  which  lease  was  renewed 
to  Miehard  durteU,  originally  the  joint  lessee  with  the 
testator,  and  to  MaUkmd  and  Way,  upon  the  SSd  of 
NowenAer,  1788,  and  again  to  the  same  parties  upon  the 
19th  of  December,  1795,  for  twenty  years.  The  Master 
abo  atated  wlaase;.  dated  the  28th  ot  Febrmry,  17&,  to 
the  testator  for  ninety-nine  years,  if  the  lessinr  should 
so  Umg  Uve.  .  That'lease  determined  since  the  death '  of 
the  infrnt  by  the  death  of  the  lessor.  The  testator  also 
died  poesetoed  of  other  leasehold  premises ;  which  after 
his  death  were  sold  by  the  Pefendants  Mmtkmd  and 
FFiigf ;  /and  part  of  the  money  produced  by  the  sale  was 
paid  to .  Ae'  eaceeutitir,  to  be  applied  in  payment  of 
debts,  &e^  and  4he  residue  invested  in  the  funds  in 
the  .nanea  of  MqHkmd  ^nd  W^y  upon  the  trusts  of 
the  WaL  The  reii^wed  leases  firom  the  Gdllege  of  AU 
SoMk  men  not  obtained  bji  MaUkmd  and  Way  at  the 
iof  •  lany  person*  The  finea  were  paid  out  of 
Vbekngfaig  to  the  infiuit  ^olAi^  After 

thtt  death  of  flhe  infant  anodier  renewal  took  place  by 
indentme,  daled  the  S8d  of  Oeiober^  180»,  as  to  the 
testatoa^a  moie^r  to  MmMamd  and  Way  t  describing 
theas  to  be  trustees  for  Jcilm  JPalhitt;  which  renewal 
was  obtained  at  the  request  of  John  PoUUl,  and  at  his 


Wakb 
poujbill. 


The  ..cause  xomiag  .on  for   fiuther  durections,    two' 
questions  were  made  upon  the  maintiflTs  claims;  first. 
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as  ta  the  leasehold  i^roperty:  SAly,  aa- to  the  *8ted^ 
traiteferred  for  redeeming  the  land-tax*  The  answers 
insisted,  that  upon  the  .^proTisionB  of  theWiEL  thie  in- 
tention of  .the  testator  was,  that  all  his  property,*  not 
real  estate,  should,  after  payment  of  his  debts,  &c.,  he 
converted  into  real  estate,  and  limited  in  strict  setde- 
ment;  and  this  trustees  ought  t6  have  sold  all  llie  lease- 
hold  estate  accordingly ;  that  the  intention  was  to  provide 
for  the  issue  male;  and,  that  the  leasehold  estate;  while 
unsold,  should  go  with  the  freehold  as  far  as  the  mfes  of 
Law  and  Equity  would  permit;  and  notvest  in  a  tenant 
in  taSi  so  as  to  |>e  transmissible,  unless  suth  tenant  in  ta}l 
attainied  the  age  of  twenty-<me* 


•  Mi^  Eomitty,  Btr^  Leach,  and  Mr.  CkambefMs  for 
the  nainiliffs. 
'  Hie  Defendants  will  contend,  that  the  lieasehold 
estate  did  tiot  vest  in  the  first  tenant  in  tail  abaolutelyy 
until  he^  should  have  attained  the  age  of  tweoty-oMb  In 
this  Will  there  is  no  expression  of '  an  intention,  that 
these  two  sorts  of  property  should  lie  continued  together, 
as  fiiras  the  law  wiD  permit;  nothing  to  shew,  the  tm^ 
tator  did  not  mean'  the  estate  tbil  to  have  its.  legsl  effect. 
The  point  can  only  be  put  upon  the  power  of  die'tnis^ 
tees  to  seU  the^leaisehold'  estate,  and  invest  the  money  ikt 
freehold  estate*  By  [executiii^  that  power  ihey  niigfat 
have  prevented  Aae  estate  vesting :  but,  'as  they  have  not 
exetcised  it,  the  estate  vested  absolutely.  *  There  ih  qq 
necessary  implication  from  that  power ;  and  ^e  eflfisct  of 
the  limitation  is,  to  give  from  time  to  thnb  die  same 
measure  of  interest  in  the  leasehold  estate  as  in  the  free^ 
hold*  ■.•'-•■ 


[  ♦aes  ] 


Sdly,  As  to  the  redemption  of  the  land-tax,  these 
persons  were  in  the  situation  of  total-  strangers  to  the 
^estate  taldi^  upon  themselves  without  authority  to  act 
as  guardians  and  trustees  for  the  infiut    The  Acts  for 

the 
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tSie  red^ption  of  the  land-tax  enaUe  persons/  hann^ 
tbenoitelrM  the  interest  in  the  estate,  to  dedare  tibeir' 
optioR  at  idle  time  they  enter  into  the  contract  ( 36).  If 
these  peraoBS  had  been  guardians,  they  might  have 
enterfd  into  the  contracts :  but  their  duty  would  have 
reqinred  them  to  reserve  an  option;  cantracting  for  the 
infSult' teniOit  in  tul;  as  he  might  die  before  he  could 
acquire  the  absolute  interest.  Though  the  87th  sec- 
tkm  {XI)  speaks  of  persons  not  entitled  to  any  estate  of 
ipheriftance,  yet  from  the  other  clauses  it  appears,  the 
estate  of .  a  tenant  in  tail  i^  not  expressly  provided 
fiir.  The  ^rcumstance,  that  th^re  might  be  an  estate  of 
inheritance,  not  a  fee-simple,  was  not  adverted  tp.  A 
Court  of  Equity  would  upon  the  ground  of  mistake  s^y, 
Ae  remwiider-iiian  should  take  no  benefit  by  it;  will 
eonnder  that  as  done,  which,  ought  to  have  been  done^ 
by  persons  acting  on  the  part  of  an  infant ;  and  will 
therefore  c<msider  this  case,  as  if  an  option  had  been  de- 
^dured :  and.  the  in&nt  yr as  therefore  entitled  to  a  rent- 
charge  tipoB  the  estate ;  and,  if  not,  that  he  was  entitled' 
to  be  repaid  by  those  persons,  who  took  up<m  themselves 
to  act  a»  trustees,  the  property  misapplied  by  Aem  in 
redeemii^  foe  the  benefit  of  other  peiisons,  not  for  the 
infantL  .  •  • 


ia05« 


r 


'  Mf^  }tb^ander  and  Mr.  Kenrici,  tor  the  Defend- 
ants,-.the  Trustees.  ..  ' 

The  suggestion  is,  that  these  trustees  acted  ]nnoden%, 
and  by  mistake.  But  clearly  in  some  way  tfaia  is  a  charge 
ikpcm  the  estate ;  and  the  Court  will  protect  the  trustees 
*  by  charging  the  estate  in  the  handa  of  the  remainder- 
nuui.  The.  contraotwa^  made  iifith .  thp  trusfee/B*  .^^y 
w^re  not  seifipd  of  or  entitled  to  any  estate  of  inherit- 


Wakk 
PoLinuu 


[  •26*1 


1  . 


anoe. 


(36)J6t4Uite  941. Oeo.  Ijl,  (37)  Statuta  Sa  Geo.  Ill, 

cUO,f.  17.  '  c.  60, 5. 37. 
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aoce.  '  T^^y  |ure.  therefore  expressly  within  tljie  terms 
of  the  37th  clause  of  the  Act<(38).  and  also  witbia  the 
equity  and  meanuig,  and  therefore  entitled  to  the  benefit 
of  it  .  ][a  the  subsequent  Act  (39)  the  saiW/ relief  ia 
giren  to  the  porchaseni  under  a  different  descriptiop ; 
that  of  persons,  seised  of  an  estate  in  rem^der;  which 
they  had,  though  only  as  trustees  to  support  contingent 
remainders.  If  the  trustees,  had  no  interesti-  it  was 
not  competent  to  the  Commissipners  to  cootntct;  for 
under  these  Acts,  when  the  contracts  were  made,  the 
time  of  preference  had  not.  expired*  In  the  ordinary 
case,  pf  the  application  of  an  infant's  personal  estate,  to 
the  benefit  of  his  real  estate  the  Court  will  make  a  charge 
upon  equitable  principles.  Though  a  charts  paid  off 
by. tenant  in  tail  is  evidence  pf  hi3  inteption  to,  disr 
charge  the  estate,,  there  can  be  no  dpiibt,  if  he  was  an 
in£BLrit,:  this  Court  would  keep  that  charge  fdive  for  his 
benefit.  .  Anotiier  ground  against  this  claim  is»  that  there 
is  no  equity  for  the  representative.  The  objectioni  th^at* 
this  i^  the  .case,  of  a  remainder-man,  was  considered  in 
TuUit.y.  TufHi  ( 40),  apd  Ex  parte  ftronifipU  ( 41 ).  In 
the  .latter  l^or/l  Tf^urlqw  stated  a  ca^,  :exa4ptly  applicable 
to tl4s(.4S):/' Where  timber  had  been  ci^  down  by* 
*'  stranger  tortiously ;  and  it  was  insisted,  that  by  eqinty 
**  it  ought  to  be  restored  to  the  estate ;  and  it  waa  re- 
"  fused;  because  there  was  no  abuse  of  confidenee:  but 
^'itwas  the  tort  of  a  stranger;  and,  being  so,  it  was 
hel4»  that  there  wta  no  equity  upon  t|)e  subject ;  and 
I  tUfjff.,  th^  bw  npw  Uf  t^t,  if  tiijfber  wan  cut  down 
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(18)  Statole^  Oto.  Ill, 

(a0)  StaUile   a9  Geo.  Ill, 
c.  6,  $.  24. 
C40)  Ami.  870. 


(41)  Ante,  Vol.  I,  468. 
Oamdeh  v.  JL»rd  Oempi&m^ 
II,  68.  See  the  note,  I, 
204. 

(42)  Anla,VoLI,482« 
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^m,  it  wouU  be  fike  the  case  of  l¥indfaDs ;  aiid  oiigbt         130^ 
^  aol  to  be  festored  by  equity.**  Wjulk 

Titttt  apjdies,  if  the  trustees  are  to  be  considered  aa     Poi^iuk 
stcaiq^;  and  if  they  had  any  inters  the  charge  oiight 
to  anbsist  and  be  continued* 

* 

The  AUoffiey  General^  Mr.  Richards,  Mr;  Four 
ikmquCf  and  Mr.  Wetherell,  for  the  Defendant* 
JoknPMUl. 
Under  these  circumstances  it  is  quite  impos^ble  td 
restore  the  land-tax,  that  has  been  redeemed:  to  con? 
ftider  it  as  at  present  subsisting,  and  impose  it  in  its  orir 
ginal  shape  as  a  charge  upon  the  estate,  for  the  benefit 
of  these  Plaintiffs.  For  that  purpose,  upcfn  the  ground* 
that  the  contract  is  to  be  annulled,  the  Commissioners,  or 
some  persons  representing  the  public,  must  be  parties. 
Aoplher  consideration  is,  whether  the  Court  can  raise  a 
oittrge ;  substituting  that  for  what  has  been  thus  applied^ 
The  dame  in  the  Act  39  Geo^  IIL(4S)  was  not  iof 
tended  tv^apply  to  this  Sase;  a  purchase  on  behalf,  and 
fiir  the  benefit,  of  the  tenant  in  tail.  That .  clause,  inr 
trodueing  a.proyision.for  the  benefit  of  remainder-men* 
inlteeeted  in  the  instate,  was  made  widi  another  view. 
This  was  .sot  a  pifrchase  by  persons,  having  an  estate  in 
remainder,  actiiig  for  themselves.  A  tenant  in  tail  adult 
must  have  made  an  option,  there  being  no  distindtioo 
upon  the  act  between  tenant  in  tail  and  tenant  in  fee  ( 
or,.decllniiig  to  make  it,  he  would  be  considered  aa 
having  declared  bis/intention  to  exonerate  the  estate^ 
The  remainder-man  would  have  a  right  to  expect,  ^bat 
he  should  make  good  the  contract  he  entered  into ;  and 
he  must  be  supposed  to  intend  to  complete  it.  That  is 
the  eflfect  of  the  statute  i»  Geo.  UI.  c.  il&  s,  166 ;  which, 

though 

(43)  Stat,  ap  Geo.  IIL.c.  6.  i.  ^^. 
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IdO&J         ikough  it  patsed  after  the  contract  entered  into,  ^is 

\Vuit'        planatoryof  the  contract*    Buti  independent  of  ^ucIl  a 

V.  provision,  the  necessary  effect  of  the  contract  itself  is, 

FiM^ttiix.      |]||^|.  ^i^  person  entering  into  it  shall  be  bound  to  nudse  it 

good.  The  I7th  secdon  of  die  first  act  shews  the 
general  object  of  the  Act:  the  annihflatioii  of  the.Iuidy 
tax ;  unless  the  contrary  intention  was  declared  by  the 
party.  The  whole  effect  of  the  proviso  at  the  end  of  the 
I8tk  section  is,  to  enable  a  tenant  in  tail  in  renuunder, 
substituting  himself  as  the  redeemer,  to  declare  iihe  saine 
opticm;  as  he  mu^>  if  he  had  been  originally  entitled 
to  the  redemption.  The  S7th  clause  wp  not  help  the 
clahn.  The  person,  who  had  this  right  of  redemption 
had  an  estate  of  inheritance ;  and  therefore,  is  under  th^ 
general  provi»on|  not  the  clause,  providing  specially  &r 
those,  who  have  not  an  estate  of  inheritance. 

* 

Then  is  there  a  distinction  upon  the  case  of  an  infimi 
tenant  in  tail:  the  person*  interfering  not  bemg.veat^ 
with  ihe  character  of  trustee  or  guardian ;  aeting  bond 
Jide  ynik  the  intention  of  benefil  to  the  infantine  fraud: 
no  object  to  prefer  the  personal  tx>  the  real  estate :  no 
view  of  advantage  to  either  representative;  out  qf  such 
an  act  is  there  a^  equity  for  one  representative  agminat 
tlie  other  t  The  in£uit  survived  the  period,  ait  winch,  he 
might  have  shewn  Ins  dinnclination  to  prejudice  his  per- 
sonal estate  Cmt  the  sake  of  bif  real  estate,  by  making 
a  Will;  and  the  oirqjyunstance,  that  he  lived  a  considexv- 
able  time  beyond  the  period,  at  which  he:  might  by  WiH 
have  disposed  of  his  p^rional  estate,  shews  his  acquis 
esqence.  These  pqrsons  must  be  considered  guardians  by 
implication;  having  acted,  and  made  themselves  respoBi- 
mble  as  such  without  question^  long  after  the  age  of  fow^ 
teen;  when  the  infant  nnght  have  appointed  a  guiurdian. 
The  general  rule,  as  to  tenant  in  tail,  or  for  life,  pay- 
ing off  an  incumbrance,  is  laid  down  by  Lord  Thurlow 

in 
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ian/MM  Y;MMJ^ao(44}.  Tienant  in  fee,  paying'off'Mi 
miwinhrance»  tor  make  lumself  a  credit(»r  upon  the  eatatej 
■MMl  decltfe  by  senne  act»  that  he  did  not  intend  it  to 
netgb  for  the  benefit  of  ihe  estate?  otherwise  that  bh 
kntiM  itf  presvnnad;  though  k  maybe  as  important  tb 
Um  to*httre  hiil  persoiial  estate  increased  as  to  tenant  in 
trdy  Drteliantfor  life^  The  same  presumption  is  raised 
by  the  kw  in  the  case  of  tenant  in  tail ;  thouj^  he  hftiB 
bat  a  parlid  interest  in  many  respectsj  as  owner;  but  be 
mqr  make  bnnself  so.  Whether  he  leaves  issue^  or  not^ 
no  distKBcthiA  is  made.  Yet  this  i^  a  grierance  upon  the 
nnt'of  kin;  p^haps  daugbters;  the  estate  being  in 
tsfl  male.  In  the  case  of  tenant  for  life  the  presump* 
tion  IS  tbe  other  way.  In  either  case  it  is  no  more  than 
prestDQpildn;  T^iich  must  stand  in  this  instance,  as  in  the 
ease  o^  an  aduk:  the  infant  hayii^  survived  the  age,  ai 
wUch  he  might  have  d<me  an  act  to  repel  it.  The  pay^ 
aieilt  of  an  incbihlMWce  by  a  guardian  out  of  the  savings 
&eba«gesr  the  estate;  as  if  the  payment  had  been  made 
by  an  adult  There  is  no  instance  of  x)ermitt&!ig  the 
p^ttty,  when  Of  age^  to  caH  upon  the  guardian  fbr  an 
aocoiMt  of  money  so  laid  out.  Lately  it  has  not  been 
mritsoid  for  th^'Oourt,  directing  a  conversion  of'imih* 
flnllfs  peftonal  property,  to  keep  up  the  charge ;  in  case 
^6  itetknt  shotdd  afti^rwlEirds' think  proper  to  have  it  m 
tbatuVape.  This  is  not  a  necessary  equity :  but  it  has* 
bcfeto  done,  where -the  attehticm  of  the  Court  has  been 
cafflfed  to  it:  biit  if  not  desired,  thie  Court  looks  no  far^ 
ther  than  the  infant;  nor  to  the  representative. 


1605. 


WarB' 

9. 
POLHIIX.^ 


The  11th  section  of  the  first  act,  that  confmittees,. 
gaardians,  ftc.  may  contract  for  the  redemption  of  the 
land-tax,    goes   much    farther;   giving    most    extensive 
powers,  in  order  to-  afibrd  every  facility  to  the  redemp* 

lion; 


(44)  i  Bro.  C.  C.  20(1. 
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tion;  which  was  the  great  olgect  of  the  legitbitiirei 
Therefore  peraonsi  doathmg  theumdvea  with  die  duoao-' 
ter  of  trosteei^  are  under  that  act  enabled  to  contnel 
for  an  infant.  Upon  the  point,  whether  they  CfO^fiitf  to 
haw  made  an  option,  if  the  tramactba  k  efieetua^  mak 
legally  done,  and  under  the  act  the  lapd^tax  ia^actnal^ 
eiEtiBgiBshed,  and  cannot  pooibly  be  revived,  the  party 
may  p^hapa  be  antweraUe  to  the  cesiim  que  iniiif  but- 
the  estate,  being  by  virtue  of  the  act  exonerated,  cannol; 
be  charged^  The  effect  is  the  same  as  if  a  stranger  had 
blindly  and  foolishly  thrown  away  his  money;  not  firo* 
serving  the  benefit  to  himself  as  a  stifapger,'  after  tha 
period  pf  pjnefer^poe  hay  gope  by* 


As  to  the  question,  whether  there  is  an  equity  be» 
tween  representatives,  it  is  established,  that,  where  a 
person  is  acting  Inmdjide  for  a  lunatic  or  an  in&ntywidhr 
out  any  intention  to  prefer  either  reinresentative,  there,  ii 
no  equity  between  them;  but  the  thing  must  standi  ap  i| 
is ;  and  they  must  take  the  property,  as  they  find  it:  Iwm 
9f>oodr^  Twine(4iS}.  Fkfm^[mr»N(9tiagan{4G);  Bvisfj- 
strong  cape ;  a  sfde  of  more  property  than  was  neceosasy 
for  d^btSf  ijuder  an  Or^er  of  Courts  by  mistake :  n  snfr 
cient  part  haying  been  previously  sold:  it  was  heldf  that 
the  surplus  should  go  as  personal  property;  being  coo^ 
deied  as  an  accidental  advantage  to  one  representative^ 
without  any  intention  of  fnmd  or-  preference;  aiwl' 
therefore  no  equity  arising.  Qxendef^  v.  Ijord  Cbsffi*. 
ion  (47).  CUiiff  v«  Parker  (48).  The  case  of  * 
stranger,  put  by  Lord  Thurhno  in  Ex  parte  Brem* 
fipid{^\  |s  the  strongest 

4i 


(45)  Amb.  4)7.  Et  parU 
PkiUip$,  post,  VoL  XIX, 
118.  See  the  note,  ante, 
VoL  J[,  204. 

(46)  Cited  snte,  VoL  II,  77. 


(47)  Ante,  VpL  JI. ». 
(40)  Ante,  VoL  II,  «L 
(49)  Ante,  VoL  I,    4d8; 
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*  Ai  to  the  leududd  estates,  the  deaee  m  like  Duke 
^jfNmbemgiler.  The  Cotmtese  of  Lmeolm{Sli)  sheinit  that, 
if  Ibe^Ckrart  fiaidb^the  intention  to  1d^  die  fi«db>iaa^ 
fawBhoid  eatatet  together  aa  bng  aaia  pdesade^.the  Court, 
if-itlnw  ony  tbnq^  to  ^,  will  direct,  the  comreyaiice  in  a 
mmU^  ^ihat  1^  jmawer  that  {purpose.    Upoi\.thiaW31 
thet  intatttion  sot  to  giw  the  :infiutt  .ao  laigei  an  intoreal^ 
baAote  hrwaa  of  age,  ia  evident,  Aoaai the  powtar  to  the 
tmateea  to  aeD  /die  leaaehold  estatea,  and- invest  the 
fvodvee  in  fipeciioU  eatatea^and  die  diaposition  of  the 
gantial  leddoealso^  to  be  laid  oat  in  lands,  to  he  con- 
iMTjtod  to  die  aame  uses.    The  intention  was  to  laccumn- 
iate  a^mueh  real  property  as  pebble.   Tbe  legaciea  of 
10,O(MM.  in  the  event  of  the  decease  of  the  legatees  were 
to  fidl  into  the  residue,-  and  be  laid  oat  in  real  estate, 
nie  falter^  of  the  money  until  the  sale  b  given  to  the 
persons  endtled  to  tiife  rents  and  pvofits'of  his  freeholdt 
cs]i;ffadld,  and  leaaehold  estates;  laentionii]^  them  all. 
^t^  Mr  eonsimction  b,  diat  die  power  of  the  tiHistees 
ballot  ccmfined  to  the  time,  while  a  tenant  for  li&  b  in 
posaeasion,  but  extends  to  the  period,  daring  which  per* 
sons  are  endtled  in  tafl.    The  operatbni  of  diar'  word 
^fifbBts  **  may  be  by  die  eircumatanoOs  limited,  to  its  natu- 
nd^ttieaning:  '^annual profits:*'  ley  Y:GUberi( 51  )i  and 
then  there  b  no  express  disposition  of  die  estate  itself; 
oaly*dffeetion  to  the  trustees  to  psy  die  rents  to  the  per* 
sons,  endded  to  the  rents  of  the  firedhold;aBd  'oopy- 
IniU  estates,  from  time  to  time.    Plain  expression  in  a 
"WiB  b  eontrdOed  by  die  evident  intentioa.  '  Certaiidy  a 
dBsdnedon  has  been  taken  upon  that  between  Marriage 
ArdclesandWiUs(52):  first,  On  the  groond:  that  die  fiir* 
mar  ore  executory:  Sdly,  as  being  under  contract.    The 
'  -  —  only 
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(M)  Ante,  Vol.  Ill,  W7. 
Upon  the  Appeal,  ps^t.  Vol. 
XII,  «7. 

(61)  2P.Wm8.1S. 


.(d2)  Ante,  The  1Mb.  of 
Neweatile  v.  TkP  Cmmieu  ^ 
Xmoola,  Vol.  Ill,  987.  Post, 
XII,  217. 
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only  seAaU^  dntinctioii  19  upon  the  diffetent  dcgrecfb  of 
^ifficulfy  ia  aaoeitainn^  the  tteanuigof  die  partiesito  a 
mrriage  jsetdetocn^  and  the  intention  tS.  ia  tesfeatbn  in 
the  Ibmnr  the  objeet  it  evident, .  to  eooftraet  &r  die.lieve- 
fit  of  the  efaildren,  aftd  preTent  .the  aJbsohilie  poweci^f  >]the 
^parent  4>v^  the  propertT.  Jb  the  cue  ef  aWill^  itiaay 
be  ^nove  difficuk  to  find  the  iliteatipn :  bnt^^if  thejntei»> 
tion  can  be  founds  the  Comt  iprittaet;uponit  atimicb  ad 
in  the  caae  <]£  articles*  That  is'  the  result  t>f  fall  .the  au^ 
thorities,  collected  in  Mr*  PmeeU*8  note:(5ft)  to  Femrm^$ 
EmeeuUmf  DeviscB.  It  is  true  Jn  Th^Dukciif  NewciuUe 
T.  The  Countess  of  lAneohs  (  54)  the  woida.  ^  sm  (stt^sifi 
f^ihe  law  wiD  permit*'  were  relied  dn(;  aa  thgy  wearp 
^before  in  Qawer  v.  GromDemar  (  55)  2  but  dial  nust^alvajs 
•be  *sttppo8ed  die  mtmtion.  By  the  effect  of  die  fitpwer 
^  sell  the  in&nt  could  not  have  die  absolute  prOfi^rty 
•before  the  age  of  twenty-one.  Such  a  power  baa  ik^ 
•bccttired  in  any  of  the  other  cases;  in  all  of.  which 
die  property  must  clearly  have  remained  persottal 
(estate. 

>  »  •  •        .       ' 

Mr.  iiofiiUfy^.  in  Reply. 
Upon  the  Act  of  Parliament,  the  lejpslature  did  not 
intend  to  give  guardians  any  authority  to  convert  per- 
aenal  estate  into  real;  or  enaUe-diCTA  to  improve  the 
•seal -estate  by  redeeming  the  land-tax.  They  are  enabled 
•wly  to  apply  real  estate  to  that  object  by  sale,  mortgage, 
t>r  granting  rent^charges :  the  particular  mode  poidted 
<mt  by  die  SOth  section  of  the  firtt  act  The  tfeet 
48,  diat  what  was  real  estate  before  still  continues 
-«o.  That  b  anabgous  to  the  plesent  course  of.:d|is 
•Coort;  which  has  now  estaUishedi  wbatever  it  msg  bam 

been 


(fb)  Peefne'4  Bset. 
4m,  4th  «dit 


Dee.         (54)  Anke^  VcL  III^^  387. 
Post,  XII,  %Yt. 
(55)  3  Barnard.  M.     . 
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kmti  fefBHiriy;  jy  not  to  aufhoriae '  the  coirrertioiit  of 
pcnoiiil^roperty*intt>feaI:  but,  whereit  lA.fQrthelieMfit 
of  A-  infiml^'that  «ny  purchase 'rimuld  be  made  pf  f^fal 
»^^tiMf  Court  uses  anxioua  care  to  pxoBerv^  it  for  thf 
mfxeBeaMAyef  if.  the  infiiiit  should. ."^i®:  uxid^ 
•go^    Your  Lordahip  ivpuld  not  p^;ndit  it  to  be  othfrwisf 

Btsomfidd  (67)  Lord  Tkwrhm  -dtatea  thai  to>  be  the 
practice ;  and  in  those  instances  the  iiffant  wal 
in. -fees  not- a  mere  tenant  in  tail;  as  in  this  casli. 
Hie  >propaBition  ia  extraordinary,  that  though  the  Courl 
woirid  Mot  itself  have  done  this  'act,  and  would  have  tafee^ 
carfe  to  ftfevent  it,  lyet,  tha^  if  done  bypersons^  actN% 
aa  gttffdianc^  it  shall  be  mafaitained.  There  is  a  eaae^ 
going  nmch  farther:  where  by  law  to  diarge  b  merged 
h^  luiitaig*with  the  real  estatey  the  Court  takes  care  jfe<^ 
|iveserve  it,  as  distinct  property,  for  the^personal  repre- 
iMtatite :  Thomas  ^  Kenrish  (  68  ) ;  which  went  to  tka 
'HMse  of  Lords:  and  has  been  recognized- in  many  subf- 
lieqnent  cases.  Chester  v.  WiUes  (69 ) ;  in  which  case  Ite 
distinction  is  taken  between  tenant  in  fise  and  tenant  hi 
taiL  This  is  compared  to  the  case  of  the  hmatie.  She 
ptnte  BremfieU  (60),  and  Oar^^ncfea  v.  Lord  \C(kiip^ 
ten  {9t ');  in  which  another  question  arose;  upona  chav^ 
tOmiilg  to  the  lunatic,  entitled  also  to.  the  real  eslatel 
ijd¥d  Col^on  V,  Oxefukn  (68  ) ;  and  Lord  Rossfyn  ew- 
tahdy  held,  that  there  was  no  equity.  The  lunatio  wris 
tenant  in  fee.  It  is  not  material  to  consider,  whether  that 
li  a  sound  distinction;  It  is  enough  to  say,  Lord  jRo^tfyn 
jUilinguishes  expressly  between  lunatics  and  infants;  :jke 
htter  ease  turning  upon  a  supposed  intent  (63)»    He  put* 

'a  s»u^ 


Poi#iM^ 


{56)  Ante,  Vol.  VI,  6. 
(59)  Ante,  Vol.  I,  453. 
(58)  2  Veru.  34d.     1  Eg. 
Co.  Air.  209,  pL  10. 
(6B)  Amb.24Q. 


(60)  Ante,  Vol.  1, 453.  . 

(61)  Ante,  Vol.  II,  69. 

(62)  Ante,  Vol.  II,  261. 
(6S)  Ante,  yd.  11^  264. 
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41  flMidh  ■Huagtt  oMe;  of  in  liifiait  tanant  in  fee':  itpa* 
^Ihr  gKOTBidf  Mt  <rf  an  m^tmi  eleelkni'  wmdB,¥k  of  tbe 
^        Anr  odvMI^[e  of  ikt  inftuil,  that  die  <Aar|fe  •kooMiM 
'T^«tu«      aMiBf  ftmi  Mi  netiiil  |»oitFer  to  dispoie  of  tli»  yorioiMi 

frheioai  of  die  ireil  oit«te  i«illl  die  ago  df  Hranty- 
■e  ii  fai  elfeet  Iwt  MMHC  fer  Hfe*    If  a  mor^^igo 
ikt  oilale  of  an  MhnC  tenant  in  tid  waa  paid  by  Ini 
gnawlJMii^  and  tlM  oonteyanco  fajitia  to  liim  and  the 
hein  of  Ua  body,  dmrewoidd  bo  n  maifar  at  teir :  but 
dib  Court  wonU  iet  it  iqp  aa  a  chargo  for  die  peMNud 
wpfOMntative.    If  tenant  in  tai  adnK  doea  not  pay  tbe 
jntBHit  of  an  ineoadbnaiee,  dw  amar  gooe  to  inoriiie 
4m  cfaivge :  but  iipon  iSWgMon  T.  ClriBii^  ( M ),  if  die 
fnaadian  of  «  nifiuit  tenant  in  taS  ioiftri  the  inlvroat 
to  mn  in  amar^  the  Conrt  wffl  interfofOy  and  nndia  die 
fenonal  oitate  applicable  to  diat  antar.    It  moM  be 
itrange^  if  die  Conrt  dioold  oonrider  diat  aadone,  irindi 
ennbt  to  be  donOf  for  tbe  dieadfintiar  of  tbe  infoMk  and 
Mt  fenr  Ui  advantage.    TUa  feeeaaUei  tbe  ciCie  of  The 
'CmmiUM  if  SkrewsbmrfT.  TkeEmri^Bktembmt$i%liy 
An  infont  tenant  in  tail  ia  in  enbetance  iM^dnng  iMte 
tban   tenant  for  life.     He  can  only  re^eiTO  die  renta; 
and  in   die   event  of  bis  death  die  estate  asust  go  te 
die  beir.     Cin  an  inftnt,   who  b  only  cotnpetent  to 
Wnd  himsdf  for  necessaries,   be  bound    by  mere   ac- 
qnieaeenee;  diough  he  would  not  be  bound  by  a  formal 
4eedt 

a. nese  persons  were  m  trutn  mere  straugecSf  not 
guardians.  The  act  contemplated  tfusices  by  conCMet, 
net  oonstmetive  trustees  in  e<|nity  merely  by  taking 
wpon  diemselves  to  deal  with  die  infent's  property. 
The  representative  must  therefore  be  entitled  ehber 
to  a  rent^diafge  upon  the  estate,   or  to  loinpaiiaelhiii 

nPOm 

(M)  eiled^  1  Fei.  en.  in     v.  Mmobfy,  1  Turn.  tfri. 
Ammkmy  v.  Browm.    Bmryt^        (05)  Ante,  Vol.  I,  Mt. 
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ttmai  Ab  tnisteeb'  At^to  tliein8trimenfes,*4tat  beouoe  iSM; 

dttd^iftAi*  (bb^^Mm^  deaiti>  lipoid  Ihe^  ^irineiplir  itaiirti  w^ 

rliiiMttii  iti  Jbefaflii  t.  Ca/orf  66^^  the  BefendanMW^  «. 

M^  -IwrliiiliBg  MoMniMf  ti>«ct  ApcAi  a  nistaleen  notnm,  PoraicL 

ww^lMid^4cr  ghpeieeffect .;  ^-  >        .,v 

At  15  ^the*  oAer  question^''  die  -  diitiii^timi  ^tmSiSA 
ArCiclM^  and'Wilk  sl^funy  Mcognlted-  in  7%e  DMetff 
HememOtf  Y.Tke  CeuiUess  of  Limc^XVf).  ■  Bat  thM 
diitiaetioit  is  fioftr'M  it  has  been  represifitj&d';  bat/ that 
dia  iitfeiitlaii  is  expreesetl  shortly  t   the  paftjf  knf>lrftaj^; 
anoiher  instremenf  ^vte    t6  be  '^xeiented.     That  pUn^ 
cqife  distaigaiiiAiea   the  «BSe  .ef  an  hnm^iate-d^BS. 
TnMMncdtoierii  wdrdfT  ate  wM;  Aat  have  acqah^a-'it 
eertaW'-Miise^  ike- Couirt  has  no  poiwer  to  depart'  ffom 
Um  ^tlgil^  efect  of  those' words ;  though  they  see,  fltvUt 
byimeiM|f^ti>'ii'A^  !fit^fi(M  Inll  l)e  defeated;   ar'it 
wiAM^iMte*  li> 'sitoh  conseqttehceB :   for  histanbe,  an  itf^ 
qiAry/ whrther'^thfe^ testaidr was  a  lawyer;   ond  utader*- 
sto6d;clHS'40flbct<)f43ioiie  words,  &c:    This  testator  faa^ 
nt^akpt^imA,  ilifit  these  estates  shall  go  together,  al 
hn^  as  th^  law  will  permit.^  The  ei!eet  of  the  words  tyf 
liqntalionisVerjr different  as  to  real' and  personal  estate^ 
gifing^  the  "absohite  interest  in  the  oAe,  and  an  estate* 
tafl  only  in  the  othcfr.^  That  is  the  consequence  of'lati^' 
tboi^li  Ae  same  interest  in  both  may  have  beeri  in^^ 
tended ;   as  every  testator  intends,  that  each  species  of 
estate  shall  go  to  the  series  of  heirs  pointed  out.      It 
liaaiiat^lNwn  held  in  any  case,  that  leasehold  estate, 
^^iiea  By  words,  that  would,  if  applied  to  freehold  estate, 
^^reaie'iancifstste  tail,' shall  notve^  before  the  age  6f' 
IwentyKwa^  uiileBs ^accompanied  by  some  words  to  this^ 
csflfec^' '^''^to  "go  t6gether,^  as  far  as   the  law  will  per- 
•*iiiit'}^'t<r"Semet)ther  expression, "shewing;  they  are  to 
^  be 

(6G)  Ante,  Vol:  V,  688.         See  the  Appeal,  post,  XII, 
(67)  Ante,  Vol,  Iir,  387.     217. 
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be  umdienalDle  until  a  certain  period.  Upon  th)f  WiB 
the  Court  is  de-iced  first  to  infer  that  general  inte|itioil# 
that  thes^  estates  shall  go  together,  as  ^  as  the  fulea 
of  Law  and  Equity  w^ll  permit ;  and  to  ingraft  upon 
that  the  farther  term,  that  th^  leasehold  e^te  |Ii«|I  lim 
imalienable  until  the  age  of  twenty-one.  Such  a  de- 
cree will  he  a  novelty ;  and  the  con8e<|uenoe0  very  im- 
portant. According  to  the  construction,,  that  the  poiPet 
iq  the  trustees  subsisted  beyond  the  estate  for  life 
during  the  estate  tail,  it  should  continue  beyond  the 
age  of  twentyK)nei  if  the  tenant  in  tail  siiumvcd  that 
age  without  suffering  ^  recovery;  and  he  ooukL  not 
convert  the  leasehQl4  into  real  estate  of  his  own  aii-» 
Uiority ;  the  concurrence  of  the  trustees  being  necessary. 
The  intentipn  was  only^  that  the  trustees  should  have 
this,  power,  as  long  as  any  trust  remained :  that  isg 
until  some  person  acquired  an  estate  tail  in  possession^. 
At  that  moment  there  was  an  end  of  all  the  trusty 
Bfid  consequently  of  the  power.  The  Will  dpes  not 
contain  an  expression,  shewing,  the  testator  contenir> 
plated  the  difference  between  a  tenant  in  tail  under 
the  age  of  twenty-one,  and  above  that  age.  The  etBdct 
of  the  Defendant's  construction  is  oi^y  to  defer  the 
separation  of  the  estates  a  little  longer;  admitting,  that, 
if  the  infant  had  lived  two  months  longer,  it  must  have 
tfjLen  place. 


[  ♦275  ] 


The  Lord  Chancellor. 
As  to  the  first  point,  this  case  is  very  nutterii^  in 
many  respects.  The  facts  require  it  to  be  considered 
with  reference  to  what  ought  to  be  the  decision,  if  these 
persona  had  been  either  guardians  or  trustees,  or  falling 
under  the  larger  description  of  the  act,  in  terms,  the. 
meaning  of  which  is  not  very  clear,  persons  having  au* 
thoKity  to  act  for  infants ;  and  also  with  reference  to  the 
*  &ct,  that  they  had  kindly  and  honesdy,  ( which  is  tl^e 
fact )  interposed  without  any  authority  whatsoever.    The 

property 
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fi^f^ty  ^as  devised  in  such  a  way,  that  the  perison 
<fc<3ifeiKBed  B§  td  these  estates  was  tenant  in  tail ;  having 
Aeftfttf^  ft  a  sense  an  estate  of  inheritance,  but  vet 
mm  mOed  than  a  fee-simple  estate;  ahd  held  during 
Ibid  ttfiinc)^:   beiiig  an  interest,  with  regard  to  which 
thi*  Gonrt  deals  very  differently,  when  considering  ques«- 
UdDB   Between    the    personal    representative    of  such 
tteant    in  tail  and  the   remainder-man,    from  what    it 
itOivM,   if  the    tfflant    in  tidl   had  l)een  adult ;   with 
Mgaitd  to  whom  the  Court  supposes,  not  very  accurately, 
ttatl  such  tenant  in  tail  has  in  all  cases  an  immediate 
pcmist  of  acquiring    the    fee.      In  Lord  Shrewabur^g 
Cbiie(68)  being  tenant  in  tail  under  an  Act  of  Par** 
Ikn^M^  and  not  having  that  powef,  he  was  considered 
as  tenant  for  life.      This  infant  uTas  likewise  eiltitled 
bjf  a^kmnrahtion  to  a  great  deal  of  personal  property. 
Tlieae  persons  thought  it  beneficial  for  the  infant  and 
sB  nl  remainder  to  redeem  the  land-tax.    Contracts  were 
euCeied  into  for  that  purpose,  and  a  considerable  part 
of  .Ihe  personal  estate  of  the  infant  was  applied  in  his 
Hfe  and  since  his  death.    It  is  insisted,  that  this  trans- 
aefion^  was  effectual  to    exonerate  the  estate  from  the 
land-tax;  and  that  those  claiming  in  remainder  are  en- 
titled to  hold  it  without  contributing  in  any  manner  id 
Ae  pdjrment  or  reimbursement  of  the  money,  which  has 
gained  far  the  estate  the  benefit  of  the  redemption  ; 
l^araig  to  ^e  representatives  of  the  infant  and  the  per- 
sonto,  who  acted,  to  settle  between  themselves  that  ques^ 
ftoir,  what  is  to  be  done ;  whether  the  personal  represen«- 
tMAift-  M  to  be  considered  as  having  made  a  present  of 
tiiii  Inoney  to  (hose  in  remainder ;    or  has  a  right  to 
dmrge,  not  those  having  the  estate,   but  the  trustees, 
liWi  the  money  so  toisapplied  ? 

This 


1806. 


Ware 

r. 

PotHILL. 


(M)  The  Counieu  of  Shrewsbury  v.  The  Earl  of  Shrewsbury , 
tnte,  Vol.  I,  227. 
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POLKILL. 


This  1$  contended  to  be  a  dealing  under  the  Act  of 
Parliament  on  behalf  of  a  person  having  an  esiale  of 
inheritance,  and  effectual  therefore  as  a  purchase  ^  of 
tne  land-tax ;  not  as  between  persons  having  a  prefimble 
right  to  buy,  and  those  taking  in  succession  by  way  of 
remainder  the  possession  of  the  estate ;  but  as  one'  of 
diose  cases  of  purchase  on  behalf  of  the  owner  of  the 
inheritance;  in  whichi  no  option  having  been  declared^ 
the  estate  ought  to  be  considered  as  disburthened  for 
ever  from  this  charge ;  and  the  person,  whose  money 
was  applied,  as  having  no  demand  upon  those,  who  take 
the  estate  in  succession;  and  that  these  persons,  if 
to  be  looked  at  as  having  powers  as  guardians,  had 
a  right  to  do  this ;  and  the  Court  is  to  consider  this 
plt>perty  as  properly  dealt  with,  though  not  for  the 
interest  of  the  party  himself,  but  by  accident  for  that 
of  others.  If  this  had  been  the  case  of  actual  guar- 
dians, the  Court  must  find  upon  the  principles,  on  which 
it  acts,  the  means  of  saying  as  against  those,  who  took 
the  benefit  of  this  Act,  that  they  were  bound  in  fruity 
to  make  good  to  the  infant  the  situation,  in  whidi  he 
would  have  stood  as  to  his  personal  estate,  if  *  the 
guardians  had  done  what  they  ought,  when  the  per- 
sonal estate  was  applied ;  and  I  suppose  for  the  present, 
the  guardians  would  have  had  a  right  to  make  the  option. 
Some  difficulty  arises  upon  the  words  ''  estate  of  inherit- 
''  ance**  in  the  last  clause  (69  )  that  has  been  relied*  oil ; 
whether  they  do  not  mean  the  fee-simple,  which  is 
mentioned  in  the  18th  clause ;  for  in  many  other  clauses 
a  tenant  in  tail  is  considered  as  having  a  particular 
estate  and  interest;  having  therefore  preferable  rights 
secured  by  other  clauses.  In  construing  this  sec- 
tion ( 37th  )  it  seems  to  me,  yon  must  construe  the  words 
"  estate  of  inheritance "  with  reference  to  the  na- 
ture of  the  provisions  of  this  clause ;    and   that   must 

-  refer 


(09)  Stat.  88  G«a.  Ill,  0. 60,  f.  87. 
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lefisr.youto  the  18th  clause^  providing  all  these  prefer*  iBOb. 

enpes  with  regard  to,  persons  not  having  a  fee-simple;  yf^« 

and  therefore  they  meant  by  the  words  *' estate  of  in-  v. 

heritance**  m  the  37th  clause,  what  they  meant  by  the  Pqlhill.; 
wcnrd^  <^  the  former  clause  "  having  an  absolute  estate 
or. interest  in  fee-simple.** 

Then,  if  a  tenant  in  tail  adult  can  be  within  the  37th 
dause^.if  he.  made  an  optio9»  and  died  afterwards  with- 
out, a.  recovery,  .he  would  have  an  annuity  equal  to  the 
land-^tax,  but  redeemable  by  the  persons  succeeding  to 
the  possession. .  If  he  made  no  option,  then,  if  he  died 
before. a  recovery,  the  personal  representative  might  be 
CfmtQpded  to  have  a  right  to  charge  the  estate  with  the. 
amount  pf  the  stock  laid  out,  with  an  interest  not  ea> 
oeeding.the  land-tax.  But  it  is  clear,  if  an  application: 
was  made  to  this  Court,  representing,  that  there  was  an 
infinity  tenant  in  tail;  that  it  was  inconvenient  to  sell 
part  of  the  estate  under  the  act,  and  that  he  had  in  this 
Court  a  sum  of  money,  part  of  the  general  personal. es- 
tate,, the  Court,  never  would  have  authorized  the  guar-. 
dian  to  contract  for  the  tand-tax,  without  directing  him 
to  .-make  auch.an  option  as  should  preserve  for  the  per- 
sonal representative  of  the  tenant  in  tail,  if  he  died  an 
in&nt,  the  benefit  of  that  money,  so. applied;  and  the 
Court  itself  would  have  been  so  strongly  bound  by  its 
rulea  as  to  not  altering  the  nature  of  the  property  of  the 
infiint,,  that  it  would  not  have  permitted  the  purchase,  if 
that .  could :  not  be  arranged. 

•      ■        _       -  , 

.  The  principle   as   to  infant    tenants    in  tail   is  very    The  case  of 

strongly  marked  by  the  cases  of  merger ;  and  those  cases  Merger  with 

are  extremely  well  accounted  for  by  the  principle,  upon  ''®'®'®°®®  ^® 

which  the  Court  maintains  its  doctrine  as  to  tenants  in  ' 

•1     <!  »       •      •/»  ••111  «»  L^    infant,  and 

tell  adult;  VIZ.  if  a  tenant  m  tail  adult,  pays  on  a  mort-     .  «. 

gage,  or  becomes  entitled  to  a  charge,  as  he  might  ac- 

.j      > quire 
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JJlP^  inaccurateiy)    the  absolute    ownership,    a  presumption 

9.  arises,  that  his  intention  was  not  to  keep  alive  the  eharge. 

PoLHiLL.      But  if  that  is  the  principle,  though  he  happens  to  die 

without  having  suffered  a  recovery,  the  principle  dees 
not  apply  during  infancy.  The  Court  is  in  the  constant 
Conversion  of  habit  of  saying,  a  due  administration  requires  them  not 
the  property  of  ^  change  the  nature  of  the  property  as  between  Ae  re- 
, .  .  ^  presentativesw  I  have  utaifovmly  made  it  a  rule,  since  I 
ffoarded  so  as  ^*^®  ^*  here,  where  property  of  one  nature  has  been  ap- 
not  to  cbsDge  P^i^d  ^<»^  ^^e  benefit  of  an  infant  to  property  of  another 
the  nature  of  nature,  to  have  an  express  provision,  that  if  he  shall  not 
it  as  between  attain  the  age,  at  which  he  will  have  a  di^poseable  power, 
the  represen-  ^  representative  shall  not  be  prejudiced  in  any  degree 
tatiTcs.  |jy  |.jj^  j^j.  jQne  by  the  Court  in  contemplaticm  of  the  in- 

fimt's  benefit,  in  aU  the  circumstances  surprize  or  acrident 
can  throw  round  it  (70).  It  is  said,  this  is  the  e£fect  of 
the  Court's  declaration;  but  if  the  Court  forgets  to  mdce 
that  declaration,  the  same  tule  does  not  obtaro;  and  the 
Court  has  disposed  of  the  property  by  an  imperteet  j  vdg- 
ment  in  another  manner,  and  subject  to  different  equities. 
That  is  not  correct;  for  the  declaration  is  made,  be- 
cause that  is  the  law  applicable  to  the  case  of  the  ii^uit; 
and  it  is  of  course  to  reform  the  order.  It  does  net 
create  the  right ;  but  is  a  declaration  of  a  preexisting 
right  so  to  have  the  property  secured.  Then  the  Court  in 
that  determines  no  more  than  that  the  guardian  or  trustee 
ought  to  do  so ;  and  determines  therefore,  that,  if  they  do 
not  do  so,  they  act  unduly  by  the  infant.  The  question 
then  is,  whether,  where  the  infant,  who  can  make  no 
option  himself,  has  a  person  acting  for  him,  who  ought 
to  make  that  option,  that  will  preserve  the  estate  with 
such  quality,  as  it  had  before,  it  is  possibly  to  doubt,  a 
third  person  shall  not  be  at  liberty  to  say,  he  will  take  the 

benefit 

(70)  Ante,  Lord  Ashburton  v.  Lady  AMmrton,  Vol.  VI,  6. 
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benefit  of  the  misapplication!  but,  taking  that  benefit,  he 
will  not  permit  the  infant  to  have  that  set  right ;  or,  in 
other  words,  who  insists  upon  binding  the  guardian  or 
fmstee  to  such  a  transaction  for  his  benefit,  as  he  must 
be  taken  to  know  at  the  time  he  ought  not  to  enter  into 
with  him.  Supposing  them  to  have  been  actual  guar- 
dians, it  is  impossible  to  maintain,  that  those,  who  have 
got  the  property  in  that  way,  can  hold  it  without  per- 
ndtting  an  incumbrance  in  some  shape,  to  do  justice  to 
the  infant. 


1805. 


WarK 

V. 
POLBULU 


As  to  the  other  way  of  putting  it,  it  comes  to  the  same 
thing ;  for,  if  they  say,  the  land-tax  is  not  redeemed, 
dieh  the  course  is  different :  but  it  is  substantially  the 
same;  for  then,  if,  having  the  estate,  they  mean  to  in- 
sist upon  that  fact,  it  is  the  duty  of  the  Court  for  tlie  be- 
nefit of  the  personal  representative  to  direct  some  course, 
that  will  bring  back  to  the  assets  the  money  so  applied, 
ibr  the  sake,  not  only  of  the  representative,  but  of  the 
trostees  also.  The  consequence  is,  that  these  persons 
would  hold  the  estate  subject  to  the  land-tax ;  and  can- 
not say,  the  effect  of  the  mistake  is,  that  they  shall  keep 
die  estate,  and  the  trustees  shall  lose  the  money. 
Therefore,  if  the  Defendants  are  willing  to  take  the 
estate  upon  the  same  terms  as  they  could  have  had  it,  if 
fliese  persons  were  really  guardians,  upon  the  same  prin- 
ciple, for  the  benefit  of  the  infant,  he  must  either  be 
entitled  to  the  annuity,  subject  to  redemption  by  those, 
Irho  take  afterwards,  as  a  person,  upon  whose  behalf  the 
^ardian  ought  to  have  made  an  option ;  or,  if  not,  he 
must  be  considered  as  having  a  right  at  the  time  of  the 
purchase  to  hate  an  option  made  for  him ;  but  none  was 
made  in  fact-,  and  the  result  is,  if  he  cannot  have  the 
Unmnty,  he  would  be  entitled  to  have  a  charge  upon 
the  estate  to  the  amount  of  the   stock  applied,   with 


an 
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1805.         an   interest^  not  exceeding   the   amount    of  the   land* 
Ware        *"' 

PoLHiLL.         As  to  the  leaseholds^  1  own,  that  is  a  question,  that 

seems  to  have   some  degree  of  difficulty;   for  I  think, 

when  the  testator  inserted  the  power  in  the  Will,   he 

meant  a  great  deal  more  than  the  Court  can  in  construe- 

tion  allow  that  he  did  mean;  and  I  doubt,  wheAier  I 

am  authorized  to  say  upon  the  words  used,  he  meant 

either  that  at  all,  or  exactly  that,  as  part  of  the  whole, 

which  the  Attorney  General  contends  for.      Until  the 

case  of  The  Duke  of  Newcastle  v.  The  Countess  ofLm^ 

coin  (71 ),  I  took  it  with  a  confident  opinion  to  be  difficult 

|Q  obtain  such  a  decree  as  has  been  made  in  that  cause; 

As  to  the  ef-  for,   when    a    testator   directs  his  leasehold    estate,  or 

feet  of  a  direc-  heir-looms,  or  personalty  of  any  description,  tq  go  with 

tion  by  Will,    ^he  freehold,  as  far  as  the  rules  of  law  and  equity  will 

persona     p^j^j^  jj;  geemed  very  difficult  to  say  upon  those  words, 
property  shall  f,    ,  .  ,      .  .  ,       ,  i.      , ,    , 

iro  with  a  set-  **  ^^  ^^^         mtention  to  make  that  unahenable  by 

tied  estate  as  ^^^  cfi<?ct  of  those  words,  as  long  as  he  could.  Yet  the 
far  as  the  rales  constant  course  of  decision,  I  admit,  has  been,  that  an 
of  law  and  absolute  interest  would  vest  in  the  first  taker  of  an  estate 
equity  will  per-  tail.  That  case,  if  it  is  to  stand,  estabUshes  this  sort  of 
But,  %iuare.       distinction ;   which  has  foundation    in    the  principle  of 

those  cases,  alluded  to  by  Mr.  Romilly,  that,  where  te- 
nant for  life  under  legal  limitations,  with  contingent  re- 
mainders, by  destroying  his  life-estate  may  destroy  all 
afterwards,  and  take  the  estate  to  himself,  there  is  no 
doubt  in  both  cases  the  testator  meant  the  same  thing: 
but  he  has  not  adopted  the  same  mode  of  doing  it;  and, 
Y^herc  any  thing  is  left  to  the  Court  to  do,  the  Court  have 
said,  they  will  do  more  than  the  testator  has  directed* 
Whefher  that  distinction  will  sustain  that  case,  I  do  not 

know, 

(71)  Aute,  Vol.  Ill,  387.    Upon  the  Appeal,  post,  XII» 
217. 
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know.'  But  that  case  does  not  apply  to  this  \  unless  yoo' 
can  infec  from  the  power  given  here,  that  all  this  was 
meant;  that,  whether  the  trustee  did  exercise  the  power, 
OP' not,  whether  any  tenant  for  life,  adult,  ever  gave  his 
consent  to  the  exercise  of  the  powei^  or  with-held  it,  the 
person,  who  should  take  under  the  first  words  the  absolute 
interest,  as  the  hifiuit  would,  should  have  cut  that  down ; 
the  mtention  being,  that,  if  this  son  should  die  under 
twenty-one/  it  should  go  over  in  all  circumstances.  It  is 
very  difficult  to  say,  the  words  are  so  precise,  so  clearly 
indicative  of  the  intention,  as  to  authorize  the  Court  to 
say,  that  is  the  eflfect.  I  do  not  apprehend,  that,  if  the 
Court  was  to  execute  this  as  an  executory  trust,  that  is 
the  disposition  it  would  have  made;  or,  that  from  the 
bequest  over  you  can  collect,  that  you  ought  to  make- 
that  disposition. 


1805. 


Ware 

POLHILL.' 


My  inclination  is,  that  there  are  not  words  enough  to 
restrain  the  effect  of  the  former  words :  but  still  if  the- 
Defendant  will  take  a  case,  I  will  give  it. 


Upon  the  first  point,  the  infant  must  either  have  an- 
snnuity,  as 'if  the  option  was  made,  redeemable  by  the 
subsequent  takers,  or  a  charge  with  an  interest, .  not  ex-' 
ceeding  the  land-tax.    Which  is  most  beneficial  I  do* 
not  know.    If  you  are  content  to  consider  them  as  the. 
guardians,  and  him  as  the  purchaser  of  the  land-tax, 
L  rather   think,   the    decision    ought  to  be  upon  the 
principle,  that  the  guardians  ought  to  have  made  the 
option. 


The  I^ard  Cha^cellok. 
As  to  the .  principal  demand,  these  persons  were  not      July  18IA. 
guardians,    trustees,  nor  do  they  appear  to  have  beep, 
persons  within  the  act  having  authority  to  deal,  as  they 
l^ve  dealt.     Conseqiiently,  <  in   t^rictncs&   this  is  not  a 

transaction 
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WARia; 

FOLHZLL. 


transaction  under  the  act.  The  equity  theceftire  moat 
be  of  this  sort.  I  still  think  upon  the  whole  of  die  aet^ 
the  tenant  in  tail  ia  a  tenant,  not  having  an  estate  of  i»- 
lieritance  within  the  thirty-seventh  clause.  Thei^ve^ 
if  these  persons  were  actually  guardians,  they  might 
have  dealt,  if  not  with  the  infant's  personal  estate,  bgr 
means  of  his  real  estate,  for  the  purchase  of  the  land* 
tax ;  and  in  that  case  they  might  have  made  an  option. 
If  they  had  made  the  option,  the  consequence  is,  he 
would  have  been  entitled  to  an  annuity  as  aguost  the 
remainder-men,  redeemable  in  the  manner  directed  by 
the  act :  if  no  option  was  made,  he  would  have  haid  m 
charge  to  the  extent  and  amount  ascertained  by  the 
thirtynseventh  clause.  The  question  then  is,  whether, 
as  the  estate  has  got  the  benefit  of  the  transaction,  pre-' 
ciselyas  it  would,  if  they  had  been  the  guardians  and 
trustees,  and  acted  as  such  under  the  authority  of  the 
act,  there  is  not  an  equity  to  have  the  estate,  as  nearly 
aa  may  be,  chargeable,  as  it  would  have  been  charged  ii» 
that  case  under  the  act.  My  conclusion  is  this :  I  fear, 
he  cannot  have  the  land-tax :  s.  ^.  an  annuity,  secured, 
as  the  act  does  secure  it ;  for,  it  is  not  within  the  act. 
The  thirty-seventh  dause  does  not  apply  to  the  case. 
The  contract  has  been  made  by  the  Commissionerar,  not 
with  guardians,  trustees,  or  any  persons,  who  could  act 
for  the  infSsnt,  but  with  persons  not  having  any  character, 
enabling  them  to  deal  for  him.  The  consequence  is,, 
lliat  he  shoidd  be  declared  entitled  to  an  annuity,  socb 
as  he  would  have,  if  he  had  an  option,  secured  by  gnuit 
of  the  tenant  for  life,  and  by  holding  and  enjo}ring  against 
the  tenant  in  tail,  until  of  age ;  then  requiring  him  to 
make  a  grant :  but  in  both  cases  the  grant  to  be  re- 
deemable, as  it  would  have  been  under  the  act,  if  the 
transaction  had  been  strictly  under  the  act.  Being  out 
of  the  act,  the  relief  must  be  by  an  equity,  to 
charge  the  estate,  not  by  virtue  of  the  act,  but  l^  a 
decree,  to  secure  payment  of  precisely  the  same  consi- 
deration. 
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deration^  as  tbey  would  have  paid^  if  it  had  been  within  1805. 

the  act.     I^muBt  do  it  as  near  as  I  can.   It  is  like  the  case  w^*^ 

I  mentioned  upon  the  argument :  an  estate,  charged  with  ^^ 

debts:  the  firftt  taker  an  infant;  and  out  of  his  estate  Polhilu 

dl  Ae  debts  paid ;  impovidenfly  m  this  respect,  that  ^^^  charged 

the  cre^torri  had  cancelled  all  their  securities :  I  must  by    ^!^!^  *^  ^*  * 

paid  out  of 
an  equity  have  given  that  infantas  estate  a  charge  against  ^j^^  estate  of 

the  real  estate,  as  nearly  as  I  could,  if  he  had  tak/sn  q^^  ^^si  taker 
an  assignment  of  all  those  securities  I  now  suppose  to  an  infant.  The 
have  been  cancelled.  infant's  estate 

reimbursed  by 
a  charge; 

Tke  Lard  Chancellor.  ihough  the 

Upon  further  consideration  as  to  the  leasehold  estate,  ,  ,,  , 

^  ^  «  been  cancelled* 

I  think,  that  power  of  sale  is  void ;  for  it  may  travel 

throngfa  minorities  for  two  centuries ;    and,  if  it  is  bad 

to  the  extent,  in  which  it  is  given,  you  cannot  model  it 

to  make  it  good.    I  think,  the  soundest  ground  is,  that 

the  power  is  bad. 


July  20th. 


BOLDER  f?.  Lord  HUNTINGFIELD. 

St.  DIDIER  v.  Lord  HUNTINGFIELD.  1805. 

Nov.  20i/L 
rpHE  Bin  in  the  first  of  these  causes  stated,  that  pre-    Whether  a 

^ously  to  1798  the  magistrates  and  persons,    in  Defendant  can 

whom  the  powers  of  government  of  the  several  Swiss  "^  Answer  re- 

.        fuse  the  disco- 
cantons  .    .    . 

very,  insisting, 

that  he  is  not  bound  to  answer,  Qwere, 
But,  having  given  part  of  the  discovery,  he  was  compelled  to  an- 
swer as  to  the  rQst. 

Whether  a  foreign  State,  not  acknowledged  by  this  country,  can 
maintain  a  suit  here,  viz.  the  Gorernment  of  Switzerland,  in  conse- 
quence of  the  Revolution,  suing  for  Stock,  vested  in  trustees  by  the 
former  Government,  Qiuere. 
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DOLDBR 
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Lord  HuNT- 
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cantons  were  respectively  vested,  remitted  large  sums  to 
their  agents  in  this  country,  for  the  purpose  of  being 
invested  in  tlie  public  funds ;  and  that  large  sums  were 
so  remitted  by  the  governments  of  the  caotons  o£  Beme 
and  Zurich,  and  the  town  o{  Neufchatel;  which  were 
part  of  the  pubUc  monies  of  the  said  cantons  and  town 
respectively ;  which  sums  were  invested  accordingly  for 
the  public  use  of  such  cantons. 


The  Bill  .then  stated  the  several  funds,  in  1798  stand- 
ing in  the  books  of  the  Bank  of  England  and  the  South 
Sea  Company,  in  the  names  of  the  Advoyer  the  Less 
and  Grand  Council  of  the  city  and  canton  of  Bemei  the 
Burgomaster  the  Less  and*  Grand  Council  of  the  canton 
or  state  of  Zurich,  and^  die  town  and  cititipns  of  Neuf" 
chcUel;  that  prior  to  1798  the  said  cantons  of  5t0i/jr^- 
land  were  separate  and  independent  states,  connected  ,by 
a.  certain  league;  and  in  that  year  the  several  cantons 
became  united  and  consolidated  into  one  independent 
State  or  Commonwealth,  which  assumed  the  name  of  the 
Helvetic  Republic  ;  and  have  ever  since  remained  so 
rniited;  and  from  that  time  the  said  several  states  or 
cantons  ceased  to  exist ;  *  and  there  were  no  persons, 
answering  the  description  of  the  former  respective  go- 
vernments. 


The  Bill  farther  stated,  that  by  a  law  of  the  Helvetic 
Republic,  passed  on  the  ISth  of  March,  1799,  it  was 
declared,  that  the  property,  acquired  by  the  then  late 
governments  of  the  said  cantons,  as  representing  the  so- 
vereignty, was  national  property ;  that  part  of  said  funds, 
(  specifying  them, )  has  been  assigned  by  the  HeheUc 
Republic  to  Antoine  St.  Didier,  of  the  city  of  Paris, 
merchant  The  Bill  then  stated  the  title  of  the  Plain- 
tiffs, as  the  Llandamman  and  two  Stathalters  of  the  H^ 

vetic 
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teiie   Republic;    in  whom  by  the  constitution  of  tha  ia05. 

Republic  the  executive  power  is  vested ;    and  prayed,  t\^^^^ 

that  the  Defendants,  the  Bank  of    England   and  the  9. 

South  Sea  Company,  may  be  decreed  to  transfer  to  the  I-o^d  Hunt- 

Plaintifis,  and  to  pay  the  dividends  accrued ;   and  that  ^^o^'*^^^- 
the* other  Defendants,   the  agents,  may  be  decreed  to 
pay  the  dividends,  received  by  them. 

The  agents  by  their  answer,  admitting  the  remit- 
tances^  and  investment  of  the  money  in  the  funds,  &c., 
and  that  prior  to  1798  the  cantons  of  Switzerland  were 
separate  and  independent  states,  connected  by  a  league, 
stated,  that  in  1798  a  revolution  took  place  in  Switzer^ 
bmd;  and  that  the  said  several  states  and  cantons,  and 
among  others  the  cantons  of  Berne  and  Zurich^  ceased 
to  exist,  or  to  be  separate  and  independent  states ; 
and  that  there  was  not  from  the  time  of  such  revo- 
lution any  person,  in  whom  the  government  of  Berne 
and  Zurich  was  vested,  or  answering  the  description 
of  ''  Advoyer  the  Less  and  Grand  Council  of  the  City 
"  and  Canton  of  Beme^  the  Burgomaster  the  Less  and 
''  Grand  Council  of  the  Canton  or  State  of  Zurich^  and 
*'  the  Town  and  Citizens  o(  Neu/chatel ;'  and  that  they 
are  informed  and  believe,  another  Revolution  has  taken 
place  in  Switzerland ;  and  the  powers  of  government 
are*  now  vested  in  different  persons  from  those,  in 
whom  they  were  vested  at  the  times,  when  the  trans* 
actions  in  the  Bill  mentioned  are  represented  to  have 
taken  place.  They  submitted,  that  the  Plaintiffs  upon 
their  own  shewing  by  their  Bill  have  no  title  to  the 
relief  prayed,  or  to  any  account  of  the  dividends,  from 
the  Defendants;  and  that  the  Attorney  General  ought 
to  be  a  party. 

A  similar  Bill  was  in  January  1803  filed  by  St.  Didier, 
described  as  residing  at  Paris,  claiming  under  the  as- 
signment ;    and  a  similar    answer    was    put  in.      The 

Master 
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1805.  Master  having  reported  the  answer  insufficient  in  each 

^^^^^^^  cause.  Exceptions  were  taken  to  the  Reports    The  De» 

9.  fendants  had,   after  the  expiration  of  the  usual  tnne^ 

Lord  Hunt*  applied  for  leave  to  dennir;  which  was  refused^ 

IHGFIBLD. 

• 

Mr.  Eiehardss  Mr.  HoUUi,  and  Mr.  Whiihrapf  in  sup' 
port  of  the  Exceptions^  upon  the  question^  whether  the 
Defendants,  having  put  in  an  answer,  were  bound  to 
answer  throughout,  cited  Neuman  v.  Godfrey  (7^): 
Jerrard  v.  Saunders {'1^)i  a  case  in  the  Coralt  of  Ex* 
chequer ;   upon  a  Bill  by  a  vicar  against  the'  occupier ; 

« 

who  by  answer  denied  the  right  of  the  vicar;  but  did 
not  set  forth  the  quantity  and  value  \  and  aii  Exception 
was  over-ruled ;  which  dedsion  was  followed  by  a  late 
case  in  the  same  Court. 

They  also  insisted,  that  the  Bill  states  no  title  m  the 
Plaintiffs;  neither,  that  the  new  government  is  recog* 
nized  by  the  gevemment  of  this  country:  nor,  that  it  is 
the  legitimate  government:  that,  though  every  State 
may  by  consent  of  the  Sovereign  and  inhabitants  change 
the  form  of  the  government,  nothing  like  farce,  con- 
quest, or  subjugation,  can  give  a  tide  in  a  Court  of  Jus- 
tice: the  facts,  that  a  French  army  had  entered  jSMI- 
Merlandf  and  gained  possession  of  the  country  by  force 
after  much  blood-shed,  were  so  notorious,  *that  they  may 
be  stated  in  a  Court  of  Justice;  and* under  such  dream- 
stances  it  could  not  be  represented,  that  the  Union  took 
place  with  the  free  will  and  consent  of  the  Grovemment 
and  inhabitants;  which  firee  will  and  consent  are  essen- 
tial ;  and  the  law  of  the  Helvetic  Republic  was  merely 
declaratory;  and  could  not  give  the  right,  not  given 
by  the  Union. 

•  Mt.RamUty  BXidMr.BeU,  for  the  Plaintiffs. 

The? 

(W)  -2  Bro.  C.  C.  332.  (73)  Ante,  Vol.  II,  454. 
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'The  question  is,  whether  these  trustees,  having  ad*         1805; 
mltted,  that  this  fund  is  in  their  hands,  and>  that  they       TT^^^titt 
have  reoeiyed  the  dividends^  shall  not  state,  what  divi-  ,;. 

d«[ids  they  have  received.  Upon  the  general  question,  I^tA  Humt« 
whether  a  Defendant  may  hy  answer  inrist,  that  he  is  not 
bound  to  answer,  there  are  many  contradictory  decisions: 
\mt  it  was  never  decided,  that  a  Defendant,  having 
answered  as  to  particular  facts,  may  stop  short ;  and  re- 
fiise  to  ^ve  any  farther. answer,  as  to  the  circumstances' 
attending  those  facts.  The  proposition  is  most  material. 
Great  inconvenience  would  follow  from  receiving  thd 
objection  at  the  hearing  instead  of  by  plea  or  demur- 
ier*  The  party  may  die ;  and  the  whole  benefit  of  thd 
smt  may  be  lost  by  not  compelling  the  Defendant  to 
answer  in  the  first  instance.  Shall  the  party  take  the 
benefit  of  the  delay  ?  What  recompence  can  the  Court 
make  to  the  other  party ;  in  whose  favour  the  Decree 
is  at  last  made ;  the  object  of  the  discovery  being  com- 
pletely gone  ? 

The  result  of  all  the  decisions  is,  that,  where  a  De^ 
fendant  has  submitted  to  answer,  he  is  botmd,  unless  in 
some  particular  case,    to  answer  fiilly.     As  a  general 
preposition,  where  the  Bill .  is  filed  for  relief  and  disco-* 
?ery,  if  the  Defendant  submits  to  answer,  he  is  bound  to 
answer  fully,  unless  from  particular  circmnstances   he 
can  shew  something,  exempting  him  from  the  general 
obligation  to  answer.     There  are  too  excepted  cases^ 
proving  the  rule  :    1st,  where  the    discoveiy  tends  ta 
criminate  the  person,  from  whom  it  is  sought.     That  is 
ao  fundamental  a  rule  of  the  law  of  this  country,  that 
£quity,  interfering  to  prevent  the  appUcation  of  the  ge*- 
Deral  law  to  work  injustice,  will  not    interfere    against 
tliat  rule.    The  other  exception  is  a  purchase  for  valu- 
able consideration :  where    by  accident,  perhaps  negli^ 
S^^^f  the  plea  is    defective   in  fiotrm ;    and  the  whole 

reUef 
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180&»         relief  is  substantiaUy  obtdned  by  the  discovery ;   upoo 

DoLDBR       ^^^^^  *^  Plaintiff  may  go  to  la^.   In  Gethin  v.  Oale  (  74  ) 

o.  Lord  Hardwicke  was  struck  with  the  hardship  of  the 

,^^Ji^'*    case ;  and  distinguishes  it  from  the  case  of  a  creditor 

or  legatee.  The  cases,  that  followed,  are  Neuman  y* 
Godfrey  ( 75  ),  Cartwright  v.  HateUsy  (  76 ),  Shepherd.  y« 
Roberts  (  77  ),  HaU  v.  Noyes  ( 78 ).  The  Court  cannot  in 
every  case  judge  of  the  materiality*  Jacobe  v.  Good' 
man  (  79  )  has  always  been  pressed ;  upon  the  argument, 
that  in  this  way  any  man  might  compel  the  first  mer- 
cantile house  in  London  to  account  That  argument  has 
always  been  disallowed  by  Lord  Thurlowi  though  it 
had  weight  with  the  Court  of  Exchequer  in  that  case ; 
and  was  in  a  subsequent  case  taken  up  by  Lord  Rosslyju 
Selby  V.  Selby  ( 80 ).  Jerrard  v.  Saunders  ( 81 ).  The 
Marquis  of  Donegal  v.  Stewart  ( 82 ),  and  PheUps  v. 
Caney  ( 83 ),  are  the  only  cases,  besides  Jacobs  v.  Good^ 
fnan  ( 84 ),  in  which  the  Defendant  was  held  not  bound 
to  answer  fully ;  and  no  reason  is  given ;  except  in  Jacobs 
V.  Goodman^  which  goes  upon  the  hardship  in  the  case 
of  a  partnership.  That  case  might  be  met  by  a  plea ; 
which  is  not  confined  in  time,  as  a  demurrer  is.  The 
books  and  papers  would  furnish  the  strongest  evidenoet 
whether  there  was  a  partnership,  or  not ;  and  the  strong- 
est inference  arises  from  declining  that  production. 
This  would  lead  to  an  examination  of  the  propriety 
or  impropriety  of  the  discovery  in  every  case.  In 
The  Marquis  of  Donegal  v.  Stewart  there  was  no  in* 
convenience  in  compelling  the  Defendant    to  discover 

the 

(74)  Stated  Amb.  354,  in     cheqaer,  3Bro.  C.  C.  487,  n. 
Sweet  V.  Young.  (80)  4  Bro.  C  C.  \l. 

(75)  2  Bro.  C  C.  332.  (81)  Ante,  Vol.  II,  454. 
(7«)  3    Bro.   a   a    238.         (82)  Ante,  Vol.  Ill,  446. 

Ante,  Vol.  I,  292.  (83)  Ante,  Vol.  IV,  107. 

(77)  -3  Bro.  C.  C.  239.  (84)  In  the  Court  of  Ex- 

(78)  3  Bro.  C.  C.  483.  chequer,  3  Bro.  C.  C.  487,  n. 

(79)  In  the  Court  of  Ex- 
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the;  prices  of  the  pictures:  but  there  was  great  inconve-         1805. 
menoe  the  other  way :  the  very  object  of  the  Bill  being      Doldkr 
to  detect  the  imposition.    Suppose,  in  Phelips  v.  Caney  ^. 

the  Defendant  had  admitted,  that  100/.  was  due;   and,    Lord  Hunt- 
that  he  had  assets  for  that :  upon  the  particular  statement 
of  the  Bill  perhaps  that  answer  would  have  been  suffi- 
cient :  but,  if  it  Is  to  go  beyond  that,   it  directly  over^* 
ndas  what  Lord  Hardwicie   says  as  to  a  creditor  and 
lq;atee  in  Getkin  v.  GcUe ;  that  they  are  entitled  to  an  ac^ 
count ;  which  must  suppose  a  debt  or  legacy  disputed.  The 
result  of  all  the  authorities,  from  Sweet  v.  Young  ( 85 ) 
down  to  Jacobs  v.  Goodman^  is,  that  the  Defendant  must 
take   advantage  of  his  situation  by  plea   or  demurrer; 
and  m  Jacobs  v.  Goodman  the  Court  appears  to  have 
been  struck  with  the  argument,  that  in  this  way  bankers 
might  by  the  suggestion  of  a  partnership  be  compelled 
to   set    forth    all   their    accounts.      These  Defendants 
do   not  put  themselves   upon  the  point,   that  they  are 
in  such  a  situation,    that  they  are   not  bound,  to  an- 
swer :   but,    admitting,    that  to  a  certain  extent,    as  to 
the   funds   themselves,   they  must  answer,    insist,    that 
they  will  stop  short ;    and   refuse   to   go  into  the  par- 
ticulars. 

It  is  objected,  that  the  Bill  should  state,  either,  that 
the  new  government  is  recognized  by  the   government 
of  this  country  ;    or,   that  it  is  the  legitimate  govern- 
ment of  the  country.    That  argument  is  not  conformable 
to  the  rules  of  pleading  in  this  Court.    It  is  not  neoes- 
lary  in  a  Bill  for  an  annuity  to  state,  that  all  the  cir- 
cumstances   required    by  the  Act  of  Parliament  have 
been  complied  with;  or,  in  a  bill  to  carry  an  agreement 
mto  execution,  to  state,  that  it  is  upon  the  proper  stamp. 
Those  circumstances  are  assumed;  unless  the  contrary 
Appears. 

The 

(85)  Amh.  353. 
Voi.XI.  T 


ton 
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DOLDEtt 

Lord  Hunt- 

INOFIBLD, 


The  remaining  questioB,  whether  it  14  pece^sary,  tbtl 
the  government  of  thb  country  should  have  reeogmaed 
the  new  government  ofSwitxerhnd,  is  a  most  important 
consideration^  as  to  the  legal  doctrines  and  the  poKtici^ 
consequences  it  involves ;  viz.  whether,  when  a  foreign 
government    has   invested  money  in   the  funds  of  this 
country,  upon  the  fiuth  of  our  government^  merely  09 
account  of  some  constitutional  alteration^  however  incoi^ 
siderablci  in  the  form  of  the  government  of  tliat  coun* 
tryi  the  BrUkh  government  has  a  right  to  say,  the  money 
80  invested  belongs  to  then),  and  not  to  the  gpvemiiieiit 
of .  the  country,  by  which  i^  was  invented;    That  Vk  an 
extraordinary  proposition.     Suppose,   previously  to  tbe 
union  with  Scotland  the  British  government  had  money 
in  a  foreign  bank ;  could  the  government  of  the  coivrtrjb 
In  which   that  money  wa3   invested,    have  elaimed  iW 
on  die  ground,  that  the  union  was  not  recognised  by 
that  government  ?     The  same  case  m^ht  hi^ve!  -uri^ea 
upon  the  Revolution  of  1688.    As  \o  the  Plaintiff  iq  tbe 
aecond  cause,  they  ought  to  have  pleaded^  that  he  wap 
an  alien  enemy :  a  plea,  held  to  great  strictness  both  ip 
law  and  equity.    The  Bill  states  only,  that  he  wa;^  rch 
siding  at  Paris  in   1803  ;    upon  which    ground    sevecfll 
of  his  Majesty's    subjects   might   be    considered  alien 
^enisnuea* 


[  ♦291  ] 


Mr./UcAcir<b,  inHeply. 
Upon  the  question  of  pleading  there  is  certainljr  gpeat 
-want  of  tmiformity;  and  the  late  authoTitiea  are  it^  Ur 
iwwr  of  the  Defendant :  Jacobs  v.  Goodn^an  ( %Q)^  Jerrurd 
w.iSAutfd^s{S7),  TJk0M0rq^ofJ)o»egaly.Si09P4fg^$i88}; 
And  PheUpfi  v*  Cem^y  (88 ),  In  Qurmy.^Prw'i  n^ioh  ]# 
♦  not  in  prints  the  Bill  wa$  filed  by  a  pe,r809«  ^lainm^ 
M  heir  at  law.    A  ple^f  th^t  he  wa«  Qot  h^^  wa»  4if-^ 


(8^  3  Bra.  C.  C.  A^%  %, 
(87)  Ante,  Vol.  II,  454. 


(Sa)  Ante,  Vol,  III,  44a 
(89)  Ante,  Vok  <V.  1?7» 
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lAmed.    Then  an  answer  was  put  in ;  insisting,  that  th#         1805. 
Flnntiff  18  not  heir.    Upon  exceptions  to  the  report      Wl^J^ga 
at  to   the    snfllcienoy  of  that    answer  Lord  Kenyan ^  «. 

sittnig  for  Lord  Thurlow,  held,  that  if  the  Plaintiff  was  Lord  Huht- 
&e  heir,  he  was  entitled  to  all  the  diseofery,  sought  by 
the  Bill;  if  he  was  not  the  heir/  he  was  not  entitled  to 
any  discovery ;   that  therefore  the  preliminary  fact  must 
be  ascertained ;  and  an  issM  was  directed,    upon  this 
priiksple ;  that,  If  an  allegation  is  made  by  the  Defiant 
of  a  fact,  destroying  the  Plainti^s  title,  whether  it  is 
by  way  of  plea  or  answer  is  immaterial    In  either  case 
diat  nmst  be  first  decided.     SMy  t.  Setby  (  90  )  was  a, 
different  case ;  for  there  was  a  devise  to  Loumdes,  in  case 
no  heir  should  appear  within  a  year.     He  was  without 
doubt  the  acknowledged  devisee;  and  took  possession; 
mi  the  year  elapsed,   long  before  the  Bill  was  filed. 
A  Bill  of  discovery  was  filed  by  Loumdes ;    and  Lord 
Chief  Baron  Eyre  said,  that  Bill  must  be  answered  in 
i&  its   parts.      The  case  of  Cookscn  v.  EttUton  (  91  )', 
winch   riBally  cannot    be  considered  as  a  decision,  has 
had  ^reat  influence  in  all  these  cases.    As  to  Jerrard 
V.  Sdmnders  ( 9S ),  upon  what    ground    is  that  an  ex- 
ception   to    the    rule?    Why   is    not    a    purchaser  as 
inoch  bound  to  answer  as  any  other  person  ?    The  dis- 
covary  is,  not  relief,  but  merely  ancillary :  the  allegation 
bring,   that  the  Defendant  holds  deeds    belonging    td 
the  Plaintiff;  as  the  estate  belongs  to  the  Plamtiff.    If 
the  Plaintiff  could  prove,   that  the  Defendant    has  the 
title-deeds,  he  would  be  entitled  to  a  decree  for  them 
irithout    putting    the  Defendant    to  answer.      A  Bill 
to  oatfy  an   agreement  into  execution  does  not  aver, 
Am  tiMf   agreement  has   heeh    stamped ;    as,    though 
Ht  tlaiaped,    It  is  not   the    less    an  agreement.'    It 

ifn)  4Br9.  C.  a  U.  (mf)  Ante,  Vol.  II,  4M. 

iH>^Bro.  a  a  252. 
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1805.         u  enodghy    if  it    is    stamped  even  during    the  hear^. 

j^^^^         irig  ( 93 ).     It  is  not  necessary  to  state,  that  an  annuity  has 

^^  been  duly' enrolled  ;   as  without  enrolment  there  is  no 

Lord  Hunt-    grant,  giving  the    party  a  title  to  sue  as  an  annuitant. 

iNGFiBLn.     ijjjgj    circumstances   of  this    case    are    now  matter  of 

history. 

The  Lord  Chancellor. 
A  war  between      You  would  be  obHged  upon  an  indictment  for  a  libel 
foreign  Conn-  to  prove,  that  France  is  now  at  war  with  Austria ;  not  aa 
tries   mast  be  ^  ^he  war  with  this  country  :    the  Courts  taking  notice 
proved :  but      ^£  ^^^  ^^j^  reference  to  our  own  country, 
the  Courts 

take  notice  of 

a  war,  in  which  **^®P'y- 

this  Coantry  is   •  Such  a  body  as  this,  not  acknowledged  by  this  coun-* 

engaged,  with-  try,  is  not  entitled  to  sue  in  the  Municipal  Courts  of  thia 
oat  proof.         country.    The  comparison  to  the  union  with  Scotland 

does  not  hold.  '  This  country,  with  its  government  by 
the  King  and  Parliament,  still  continued  the  same,  with 
that  accession.  There  was  not  an  end  or  dissolution  of 
the  nation,  as  a  nation.  Upon  the  revolution  in 'M  688 
the  constitution  remained  precisely  the  same ;  witii  the 
change  only  of  the  King,  a  part  of  the  legislative  so- 
vereignty of  the  coimtry :  the  supreme  power  being  in 
the  King  and  Parliament.  This  is  a  total  dissolution  of 
the  country ;  not  merely  the  introduction  of  a  new  chief 
magistrate  into  the  same  country,  that  reposed  this  con- 
fidence in  these  Defendants. 

The  Lord  Chancellor. 
It  is  not  necessary  to  make  any  observations  upon  the 
cases,  that  have  been  cited.  I  remember,  it  struck  Lord 
Thurlow,  who  endeavoured  to  decide  upon  questions  of 
pleading  with  analogy  to  the  law,  as  extraordinary,  thaft 
[  ^S9S  ]  *if  there  are  settled  modes,  forming  the  practice,  accord- 
ing to  which  a  Defendant  is  to  proceed,  there  could  be  a 

deviation 
(03)  Ante,  Coiet  v.  Trecothkk,  Vol.  IX,  834^  Post,  603,  6. 
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from  them.    The  practice  required  a  demurrer 
within  a  ^ven  time:  or  the  Defendant  could  not  demur 
akme;  but  must  have. applied  for  leave  to  plead,  answer,  - 
or  demur;,  not  demurring  alone.     Most  of  the   cases, 
that  have    been  stated,   are  *  distinct  from  this;  for  in 
those  cases,  taking  the  bill  to  be  true,  neither  the  Plain- 
tiff^ nor  the  Defendant,  had  any  doubt,  that  the  Plam- 
tiffwas  entitled  to  relief.     For  instance^  where  a  part- 
ner, prays .  a  pattoership  account,  if  the  partnership  is 
admitted,  the  relief  follows.     So,  where  the  Plaintiff  is 
admitted  to  be  a  creditor  or  legatee,  the  bill  sustains 
itself  against  anything,  suggesting  that  no  relief  is  due. 
But  eases  in  modem  times  have  said,  that,  if  the  De- 
fendant denies  some  substantive  fact,  which,  if  admitted, 
would  give  relief,  until  the  truth  of  that  fact  is  disposed 
af,  nb  fiordier  answer  shall  be  compelled.    Many  topics 
rf  gi^eat  weight  must  be  disposed  of,   when  that  case 
comes  to  be  decided;  if  it  is  still  open.     The  Court  has 
got  to  a  species  /a£  plea ;  which  is,  neither  a  plea,  an- 
swer^  or  demurrer;   but  a  little  of  each.    The  conse- 
quence is,  that  the  Commission  must  go  to  a  number  of 
fiicts;  instead  of  one;  as  in  the  ease  of  a  plea.    The  r 
latenesses,  as  far  as  they  are  authorities,  as  to  which  I 
say  nothing  now,  establish  this ;  that  if  the  bill  is  both 
by  tbeTlaintiff  and  the  Defendant  allowed  to  give  a  right 
to  Ae  relief,   if  true,    the  Defendant,   not  demurring, 
not  denying,  by  answer  the  title  to  relief  upon  the  bill, 
but '  negativing  one  fact  positively,  says,   the  Court,  if 
they  will  take  that  fact  not  to  be  true,  ought  not  to  call 
for  an  answer.    In  order  to  mdke  those  cases  authorities 
bst  the  Defendants,  they  must  say,  that,  taking  the  case, 
made  by  the  bill  to  be  true,   they  deny  some  leading 
bet    But  that  is  not  this  case; 


1805. 


DOLDBR 

Lord  HuNT- 

INOFIBLD* 


iFhe  principle,  upon  which  I  dispose  of  this  question 
iipott  the  Masters  Report,  is  not  connected  in  any  de- 
jiee  with  >be  merits  of  this  pause^    The  question  of 

merits 


[  294] 
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19M.         merita  is  not  decided  by  the  Maryland  Casif  (94  )f  wUdi^ 

DoLDBE       ^^^^  ^^  touch  such  a  case  as  this;  a  foreign  indepen* 
V.  dent  state.    That  state  was  only  a  corporation  under  the 

Lord  Hunt-  q^^^  g^l  djgsoWed  by  means,  which  a  Court  of  Justice 
Stock  in  this  ^'^^  obliged  to  consider  rebellious ;  and  then  the  trans^ 
Country  in  ^^^  ^^  ^^  ^^^®  ^^^  ^^^  ^^^®  ot  Maryland  to  any  other 
trust,  for  the  state  was  a  question,  a  Court  of  Justice  coidd  look  al» 
Colony  of  Ma-  as  a  question  o{  law,  only  in  one  Way ;  and  the  prin- 
ryland  before  eiple  was,  that  the  Court  could  not  admit,  that  the  title 
i^e  Ammicau  .  pegged  to  the  independent  states  c(  America  hy  an  «o^ 
ff  1  a  h  ^^^^  ^^  ^^®  obliged  to  call  ^*  rebellion."  What  national 
a  trsnsfer  dar-  j^^^^^  ^^  ^  ^^*  afbr  national  policy  had  arranged  A^ 
ing  the  war.      relative  situation  of  the    countries,  was  to  be  decided^ 

and  was  decided,  elsewhere.  This  is  perfectly  difl^rent. 
No  civil  offence  has  been  committed  against  this  cooli* 
try  by  the  dissolution  of  the  former  government^  or  tlM 
arrangement  of  the  present  government,  in  Smtaertandm 
The  question  is  therefore  to  be  discussed  upon  grtal 
principles  of  the  law  of  nations ;  without  attending  to  fht 
situation  of  the  Defendants^  as  subjects^  of  this  eountry* 
If  it  is  true,  that  the  Plainti^.  have  shewn,  that  they 
have  no  title  whatever  to  the  relief,  (for  that  is  the  prcH 
position)  the  rules  of  the  Court  require  a  demurrer  | 
before  the  Defendant  comes  here  to  adi  for  time  to 
plead,  answer,  or  demur,  not  demurring  alone.  The  pro» 
position  is  extraordinary,  that  a  person,  in  a  situation 
in  whidi  he  must  answer,  aiid  may,  imd  is  sometimes 
called  upon  to,  state  the  want  of  parties,  can  say,  that^ 
as  the  suit  bereafter  cannot  be  effectual  for  wan(  of 
parties,  he  wiQ  not  answer  at  present.  I  do  not  mider*' 
stand  the  principle  of  that.  I  do  not  say,  vidiether  Ae 
Attorney  General  is  a  necessary  party. 

4 
•-  • 

[  S95  ]  The  Defendants  applied  for  ^ leave  to   demur  alone; 

havmg  got  themsdves  into  a  situation,  in  which  they 

codd 

(94)  Ante,  Barclay  v.  Rub*  The  EoH  India  iJamffmty^ 
UU,  Vol.  Ill,  434.  See  The  I,  871.  II,  66.  3  Bro.  C.  C. 
Nabob    of  the    Carnatic    v.      292. 


INGFIBLD^ 
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could  not  do  that.     Then  the  answer  is  quite  new  in  1805. 

this  respect;  that  the  Defendants,  not  being  allowed  to.       T)mL!DER 
demur  to  the  discovery  or  the  relief,  will  discover  what  v. 

thej  please;  and  refrain  from  discovering  the  rest;  put-    Lord  Hunt- 
ting  in  an  answer  that  objection  both  to  the  discovery 
and  lefiefj  which   ought  to   have  come    by  demurreti. 
Upon  that  ground,  refusing  this,  I  cannot  be  said  to  shake 
any  of  those  decisions* 

Ab  to  the  question.  Whether,  if  a  new  state  was  to 
arise  in  Europe,  a  Court  of  Justice  is  to  take  notioe  of 
it;  if  it  does  not  appear  by  averment  on  the  record ;  ot 
upon  m  .allegation,  according  to  information  and  belief, 
that  a  revolution  has  taken  place ;  first,  those  last  words 
are  too  loose :  Sdly,  it  is  not  easy  to  decide,  what  a  re- 
t<dution  nieans  in  a  Court  of  Justice ;  for,  when  a  sove« 
rdgn  and  the  whole  nation  give  their  individual  consent 
to  the  change,  that  is  in  a  sense  a  revolution.  There 
b  another  tense  of  tliat  word,  much  more  grievpus. 
Bat  I  do  not  know,  that  I  can  give  a  legal  construction 
to  such  a  word,  unless  a  sense  has  been  put  upon  it  by 
luthoiity  in  this  country.  My  opinion  is,  that  these 
DefetadaQts  must  answer. 

Thefe  is  no  difference  in  the  other  case,  except,  that 
Ae  objection  ought  to  come  in  a  different  form ;  with  the 
observation,  diat  it  is  too  much  for  me  to  suppose,  that 
ike  title,  made  by  the  former  government,  would  meet 
with  no  attention  from  the  present  government. 


T6«  eisoeptions  were  over-rqled  ( 95 ). 

(95)  fSee  Taylor  v.  Milaer,  42.    Vol.  I,    293.      In  thtf 

ante,  4|.     Faultier  v.  Stuart^  Court  of  Exchequer,  where 

.post,  the  next  case.    The  ge-  Exceptions  come  immediately 

Beral  point,  that  a  Defendant  before  the  Court,  the  rule  is 

ctauot  by  Answer  refuse  to  the  other  way  :  John  v,  Dacie, 

•oswer  fully,  has  been  since  13  Pri.  632. 
decided.  See  the  notes,  ante. 
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PAULDER   r.   STUART. 
1805.  STUART  V.  FAULDER. 

DeeM,Oth. 

Whether  a  De-  'T^HE  bill  iii  the  first  of  these  causes  stated  a  purchase 
fendmot  can  by  "■•  {„  1799  by  the  Defendants  Daniel  Stuart  and 
Answer  refuse  ^ho^  George  Street,  fr,m  John  Parry,  of  the  pro- 
e  wcovery,  pgj,^ynjj^  copyright  of  The,  Courier  newspaper,  in  con- 
h  i  otboond  ®wration  of  an  annuity  of  400/. ;  taat  in  loOi  iStreet,  m 
to  answer  consideration  of  500/.  sold  a  moiety  of  .his  share  to  the 
QuiBre.  Plaintiff  Faulder ;  who  in   1804  assigned  that  share  to 

The  Answer  ^^  other  Plaintiffs,  Bosanquet  and  Co.,  upon  trust  to 
held  iDsaflici-  secure  the  balance  of  his  account  with  them,  as  bankers; 
eDt;  as  being  and  prayed  an  account  of  the  profits  of  the  paper;  and, 
argumentative ;  that  the  Defendant  Stuart  may  be  decreed  to  pay  one- 

and  not  con-    fqurth  part,  &c.  according  to  the  assignment, 
taining  posi- 

The  Defendant  Stuart  by  his  answer  stated  the  cir- 
Under  the  gc-  cumstances  of  his  original  connection  with  Street  in  pub- 
ner      c  arge    jjgjjjjjg  ^^  paper ;  that  the  annuity  to  Parry  was  made 
f  tth    ^^d^^™^^^^  upon  payment  of  4000/.,  and,  as*  to  a  moiety. 

Plaintiff  may  ^^^^'9  ^^^  certain  conditions  were  agreed  upon  be- 
interrogate  as  tween  them ;  one^  that  all  the  profits  should  be  applied 
to  ail  the  cir-  to  the  redemption  of  the  annuity;  that  Street  was  to 
camstances,  subsist  on  a  salary ;  that,  to  prevent  the  introduction  oi 
that  go  to  any  improper  person,  it  was  agreed,  that  neither  should 
prove  or  dis-  ^^^  ^^^  ^^  ^^^^  made  to  the  other ;  and  it  was  under- 
f  th  ft  stood  and  agreed,  that  each  was  to  have  the  option  of 
when  where  purchasing  upon  the  terms  any  third  person  would  give. 
Ac.  without  The  answer .  then  stated,  that  all  the  purchase-money  is 
particular  now  paid,  and  the  annuity  redeemed ;  and  all  accounts  be- 

charges.  tween  the  Defendants  settled  to  the  I3th  o(  April,  1804; 

with    several  other  circumstances:    that  the  Defendant 
had  no  notice  of  the  assignments  to  the  Plaintiffs  until 
Mat/,  1804,  and  not  from  them  until  J  unci  that  he  be- 
lieves. 
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fieves,  the  Pkititiff  privately  received  mo&ey  from  Street 
op  account  of  the  paper;  that  the  Defendant  has  received 
difierent  sums  .of  money  on  account  of  the  paper  siocfs 
the  27th  ofJanttary,  I804f ;  and  he  insists,  Streff  had  no 
right  to  sell,  until  he  had  made  an  offer  to  the  Defendant; 
that  Street  never  did  .make  that  offer.    The  Defendant, 
therefore  insisted  upon  the  agreement ;  and  that  FauUet' 
eoold  not  purchase,  nor  Street  sell,  except  suhject  to  the, 
eiffnty,  under  which  he  held;  and  claimed  to  he  entitled, 
to  an  assignment  of  the  share,  upon  the  terms  under, 
which  Faulder  purchased  ;    and,  that  it  is  immatefial. 
whether  the  Plaintiffs  had  notice  of  the  particular  terms, 
of  the  agreement  between  the  Defendant  and  Street:  but 
under  the  circumstances  it  must  be  presumed,. they  knew. 
Street  could  not  assign  without  leave  of  the  Defendant,; 
and  unless  he  declined  to  purchase.    The  answer  farther 
suggested,  that  the  Plaintiffs  had  not  made  the  affidavit, 
required  by  the  statute  38  Geo*  III,  c.  78.  upon  a  change, 
of  the  property  in  a  newspaper;  and  therefore  the  assign- 
ments, being  made  fraudulently  and  kept  concealed,  are . 
void;    and  insisted,  that  for  the  reasons  aforesaid  the 
Plaintiffs  have  not  any  right  to  compel  this  Defendant  to^ 
come  to  any  account  for  the  profits  of  the  said  concern,, 
or  set.  forth  any  account  of  his  receipts  or  payments  on 
account  thereof. 


1806.; 


Stuart.  : 


Exceptions  were  taken  to  the  answer,  for  not  setting 
forth,  what  profits  had  arisen  since  the  27th  of  January^ 
1804 ;  and  whether  the  Defendant  had  not  received  and 
eonverted  to  his  own  use  the  whole  or  part;  and  for  not 
setting  forth  an  account  of  the' money  accrued  or  re-^ 
ceived  sipce  the  13th  of  AprU^  1804,  on  account  of  the 
profits. 


The  Master  reporting  the  .ansn^er  insufficient,  the  De- 
(endapt  took  an  Exception  to  the  Report. 

The 
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Th6  teeond  oauie  wu  instituted  against  the  Raintiflfb 
bk  the  other  cause.  The  Bill  stated  the  same  sort  of 
case  as  the  ancvrer  to  the  ether  Bill ;  and,  charging  notice 
of  the  agreement,  Aat  Street  should  not  sell  his  share 
wiAoot  offaring  it  to  Sttmrt^  prayed  a  declaration^  that 
Si9W^  had  no  right  to  part  with  his  share  without  pre- 
viously offering  k  t^  the  Plaintiff  |  that  the  Plaintiff  is 
iherefbfe  entitled  to  ike  henefit  of  the  purchase  by 
FmMer;  that  an  account  may  be  taken  accordingly  of 
the;  conftderatioB  paid,  and  the  money  received,  on  ac* 
xMnmt  of  such  share ;  and,  that  the  partnership  may  be 
^ssdVed.  . 


The  answer  of  FaiMer  made  the  same  case  as  his 
B3I ;  and  stated,  that  he  did  not  know,  that  it  was  under- 
stood  bid  agreed,  that  neither  party  should  sell  his  share 
withont  offering  it  to  the  other,  &c. ;  that  the  whole  pur- 
dtk^tse^fAontjIorTheCtmrier  has  been  paid;  the  annuity 
i^eemed ;  and  all  accounts  between  the  Plaintiff  and 
Street  settled  up  to  the  time  mentioned  in  the  Bill. 
Upon  the  assignment  to  the  Defendant  Street  requested, 
that  the  transaction  might  be  kept  secret  from  the  Plain- 
'  tiff;  as  it  wotdd  lessen  Street's  influence  with  him.  The 
Defendisnt  therefore  kept  it  secret  untH  Jam  1604 ;  when 
he,  upon  Street's  absconding  from  his  credltoi^, ;  informed 
the  Plaintiff,  that  he  was  the  proprietor.  He  admitted, 
he  had  received  from  the  Defendant /ftr^  divers  snms  on 
aecount  of  the  said  fourth  share  of  the  profits  of  the  said 
concern  smce  the  date  of  the  assignment  to  ihe  Defend-* 
ant;  and  he  received  such  sums  previously  to  June  1804 
without  givmg^tbe  Phdntiff  notice  of  the  asirigmnent,  for 
the  reason  before  tnenthmed.  He  denied,  that,  when  litie 
assignment  was  -made,  or,  when  he  paid  his  purchase^ 
money,  he  knew  or  suspected,  that  it  was  part  of  the 
agreement  between  ther  Plaintiff  and  Street^  that  Street 
should  not  sell  without  leave  of  the  Plaintiff,  or  first 
offering  the  share  to  him.    The  Dcfpndant  was  first  told 
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of  Jt  by^ie  Plaintiff  upon  die  15th  of  June,  1804v  after 
infenoing  the  Plaintiff  of  the  assignment  to  the  Defend- 
ant.   He  BubmitSi  he  is  not  obliged  to  answer^  and  set 
forth,  when,  and.  where,  and  by  whom,   and  to  whom, 
and  how,  and  in  what  manner,    such  consideration  of 
5001.  was  paid  or  given:  such  consideration  never  having 
been  in  any  manner  disputed  or  questioned  by  Sireeif 
who  was  alone  concerned  therein.    He  stated,  that  ho 
haa'received  divers  sums  on  account  of  the  said  fourth 
share  i  but  submits,  that  he  is  not  obliged  to  set  fordi 
any  account  of  the  sums  so  received  at  the  instance  of 
the  I^aintiff;   being  merely  a  pecuniary  transaction  be» 
tween  this  Defendant  a^d  Street y  in  which  the  Plaintiff 
is  not  interested ;  and  he  submits,  he  is  not  obliged  to 
set  forth  the  particulars  of  the  demands  of  the  other 
Defendants   (the  bankers);  u|K>n  which  they  claim  to 
hold  the  security  of  his  fourth  part  of  the  paper  %  nor, 
whether  the  indentures  of  the  1 0th  ot  February,  1801, 
and  the  S7di  of  Janwxryi  1804,   and    die  Jietters  and 
aodces  by  the  Plaintiff  to  the  Defendant,  or  books  oF 
accounts,  papers,   &c.   relating  to  the  advancement  of 
the:  consideration   for  the  assignment  to    the   Defend* 
ant,  and  die  money  he  has  received  on  account  there^ 
•f,    are   in  his   custody;   or   to    set    forth   the    6c3ief 
dules,  &c. 


I8O64 


FAULDXm 
STUAEt. 


To  diis  answer  Exceptions  were  taken:  1st,  diat  the 
Defendant  has  not  answered,  when,  where,  by  whom, 
and  to  whom,  the  consideration  of  500/.  was  paid: 


Sdly,  That  he  has  not  answered,  whether  he  and  other 
Defendants,  (the.  bankers)  or  any,  and  which  of  them, 
have,  or  have  not,  received  any  and  what  sums  of  money 
SB  account  of  the  fourth  share,  &€•,  nor  an  accoimt  of 
all  and  every  sums  of  money,  received  by  them  or  any  of 
Ihem  on  account  thereof;  apd,  whether  widi  the  privity 
ofthcMwntiff; 

adly. 
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Sdly/That  he  has  not  set  forth  the  particulars  of  the 
demands  of  the  bankers  upon  the  Defendant^  ftc,  and 
how  those  demands  are  made  out : 

4tiilyi  That  he  has  Hot  set  forth^. whether  the  inden- 
tures of  1801  and  1804^  and  the  letters  and  notices,  sent 
to  Street  and  the  other  Defendants,  &c.  b€>ok8  of  ac- 
count, papers,  &c.  relating  to  the  advancement  of  the 
consideration,  which  the  Defendant  Faulder  alleges  yto 
have  been  paid  for  the  assignment  to  him,  and  the  money, 
which  he,  or  the  other  Defendants,  or  some  of  them, 
have  received  on  account  thereof,  &c*  or  any  and 
which,  &c.  are  in  the  custody  of  the  Defendant;  and, 
that  he  has  not  set  forth  the  schedules,  &c*    - 


The  Master  (96)  having  reported  the  answer  sufficient^ 
the  Plaintiff  took  an  exception  to  the  Report. 

Mr.  Romilly  and  Mr.  Bell^  for  the  Defendant  in  the 
first  cause.  Plaintiff  in  ^  the  second,  in  support  of  the 
Exceptions,  upon  the  general  question  referred  to  the 
argument  in  the  case  otDolder  v.  Lord Huntingfield (97); 
raying  on  the  case  of  Jacobs  v.  Goodman  (  98 ).  Upon 
the  particular  circumstfoices  of  this  case  they  insisted, 
that  Stuart  was  not  bound  to  answer,  until  it  appears, 
that  there  has  been  a  legal  assignment,  and  that  the  Plain- 
tiff is  entitled  to  an  account.  They  also  relied  upon  the 
objection,  that  no  notice  was  given,  as  required  by  the  Act 
of  Parliament;  and  observed,  that  the  grounds,  upon 
which  the  Defendant  insists  he  is  not  bound  to  answer, 
do  not  appear,  upon  his  Bill ;  but  it  is  necessary  to  state 
them  by  the  answer;  that  it  is  very  difficult  to  say,  how 
this  defence,  though  a  complete  apswer  to  the  relief, 

could 


(9|S)  The  answers  were  re- 
ferred to  different  Blasters. 
(97)  Ante,  the   preceding 


esse.  See  the  note,  page  2M, 
^98)  In  the  Court  of  Ex^ 
chequer,  3  JPro,  C.  C.  487,  a, 
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could  be  itated  by  a  plea;  the  defence -con«isting  of  a 
great  nuaibeir  of  facts ;  not  of  one  short  fact,  that  might 
be  pleaded :  or  t)f  a  combination  of  facts,  involving  one 
point.  *  • 


1805. 


FAULOBIt 

Stuart. 


Mr.  Richards  and  Mr.  Thomson,'  for  the  Plamtiffs  in 
the  first  causCji  Defendants  in  the  second,  insisted,  that 
the  anafwer  of  Stuart  had  gone  so  far,  that  it  must  of  ne- 
cessitj  go  fiurther ;  the  Defendant  admitting,  that  he  hatf 
received  money  on  account  of  the  newspaper,  ought  to 
set  forth  what  he  has  received.  The  late  cases,  which 
are  certainly  new,  and  have  broken  down  the  old  rule, 
are  not  applicable.  This '  is  not  a  single  denial  of  the 
Plaintiff's  titlie;  as,  that  he  is  not  a  partner,  &c. :  but 
the  answer  states  a  variety  of  facts,  and  inferences  from 
them ;  *  which  are  offered  to  the  Court  as  reasons,  why 
the  Defendant  should  not  answer  farther;  having  answered 
to  a  considerable  extent ;  as  far  as  he  finds  it  con- 
venient. Lord  Thurloto  strongly  marked  the  nature  and 
office  of  a  plea;  stating  some  one  specific  fact,  or  a 
variety  of  circumstances,  ending  in  one  specific  fact ; 
upon  which  the  right  to  the  discovery  is  put ;  and  issue 
is  taken  upon  that  fact.  But  in  this  course  the  Court 
is  called  upon  to  decide  upon  the  effect  of  all  these  cir- 
cumstances without  evidence;  which  shews  the  mischief 
and  inconvenience  of  this  new  practice,  that  has  crept  in. 

■  '  •  ■ 

The  Lord  Chancellor. 
Upon  the  exception  in  the  latter  of  these  causes,  the 
only  question  is,  whether  the  answer  of  the  Defendant 
to  these  points  is  material  to  the  matters  in  issue.  It  all 
depends  upon  this ;  whether  there  is  sucK  a  charge  in 
the  Bill  as  to  the  pajrment  of  the  consideration  as  entitles 
the  Plaintiff  to  an  answer,  not  only,  whether  it  was  paid, 
but,  as  to  all  the  circumstances ;  when,  where,  &c.  I 
have  always  understood,  that  general  charge  enabled  you 
*  to.  put  all  questions  upon  it,  that  are  material  to  make 
out,  whether  it  was  paid;  and  it  is  not  necessary  to  load 
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the.BiU^  by  adding  to  the  general  chargei  (Jiat  it  was  not 
paidj  that  so  it  would  appear>  if  the  Defendant  would  set 
forth,  when,  where,  &c*  The  old  rule  was,  that,  making 
that  substantive  charge,  you  may  in  the  latter  part  of 
the  Bill  ask  all  questions,  that  go  to  prove  or  disprove 
the.  truth  of  the  fact,  so  stated  (99). 


As  to  the  other  exceptions,  I  have  looked  into  all 
the  cases,  that  were  cited  in  Dolder  v.  Lord  HmUing- 
JuU;  and  it  will  be  a  very  painful  and  difficuk  duty^ 
when  the  Court  is  called  to  it,  to  say,  which  of  tho 
various  and  discordant  .opinions,  expressed  by  Lord 
Tharlow,  Lord  Kenyan,  Lord  Rosslyn,  and  Lord  Chief 
Justice  Eyre,  is  right.  But  there  is  no  way  of  putting 
this  case,  in  which  it  can  be  held,  that  the  Master  is 
wrong;  for,  if  the  point,  intended  to  be  stated  by  the 
answer,  is  right,  stating  it  thus,  that  they  meant  to  be 
joint  proprietors,  that  verbally,  or  otherwise,  (it  is  not 
material)  they  agreed,  that  no  sale  should  take  place 
without  the  consent  of  the  other,  ^thout  an  offer  of  the 
interest  to  him  at  a  price,  to  be  named  by  a  third  person ; 
and,  that  the  person,  who  has  purchased,  had  distinct 
notice  of  that  agreement ;  if  that  either  by  plea  or  answer 
would  protect  the  Defendant  from  answering  farther,  it 
mjost  at  least  be  brought  forward  by  the  answer  as  dis- 
tinctly and  positively,  as  if  it  had  been  pleaded.  Tl|b 
is  without  prejudice  to  the  decision,  to  be  made,  when  it 
shall  be  necessary,  upon  this  point;  for  upon^ome  of  the 
authorities'  it  will,  be  found  very  diflScult  to  say,  that  ao- 
Pks,  not  of  a  thing  can  be  pleaded  in  this  Court  but  some  fiict,  dehors^ 
fact  dekari  the  ^  Bill  I  think,  without  gomg  through  the  cases  of 
bill,  bat  only   piir^^iii^sers  for  valuable  oonsideration,  and  others,  a  pkn 

^.  has  been  permitted  of  some  facts,  which  were  only  anegii* 

some  circam-      .        «  ,  t^         o 

stances,  stated  ^'^  ^^  ^^^^'"^  circumstances,  stated  by  the  Bill  ( 100 ).   Bill 
by  it  ^i^  apswer  is  not  a  positive  assertion  of  any  thing;  leaving 

thff 

^  This  desa  not  extend  (100)  Jomi  v.  Jk^nk,  pest; 
%  •  dislmst  rahtjeot,  pest,  VoL  XVI,  let,  and  tlM> 
9tlio9h  V.  Riekardtan,  379.        notes,  206. 
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Hie  Court  to  delennine,  whether  in  the  shap^  of  asMM 
or  plea  upaa  the  trutii  of  the  facts :  b]at  it  Is  |]1  argumWr 
tatiye  (  1 ) ;  and  has  some  arguments,  thai  I  think  c^muit 
be  maintained.  There  is  not  positive  averment  enough. 
Therefore  over-rule  the  E)zception  in  tb^  fir^t  cause; 
and  allow  th^  E^M^ption  in  the  second*  The  pi^indpfe  I 
go  upon,  Ut  that»  if  titi^jr  had  not  answered*  but  bad 
}iltaded  iu  the  t^rms^.in  which  tti^y  haw  anawesr^di  tb^ 
plea  must  have  been  ovei^rulod .( 9  )• 
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(1)  Ithore  V.  Edward^  ante, 
Vol.  IV,  W. 
(t>  9tt    the    next  ease. 


Shaw  V.  Ching,  and  the  notes, 
ante,  295,  49.  Vol.  I,  899; 
494. 
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SHAW  e.  CHING/ 

TTPON    exceptions   the  same  question  was  made  a^ 

in  the  preceding  casies,  Dolder  v.  Lord  Hunting- 

JS^ld  (3),  f|od  Fauld^r  \,  Stuari  ( 4 )«    But  the  point  wa9 

not  detwnined ;  the  Lord  Chancellor  being  of  opiiuo^ 

that  it  did  opt  arise. 

♦  - 

Mr.  Fanblanque  and  Mr.  Martin^  for  the  Defendant^ 
to  whosa  answer  the  exception  wa9  takeni  referred  to  the 
aigupienti  and  the  authorities  'm  DoUhr  v.,  Lord  Hunting* 
ficld^  9fy3i  Fauider  v.  Stnari;  observing,  that  this  defence 
f^ould  not.  be  made  by  jdea ;  nqt  partakiog  of  the  nature 
of  a  pl^  in  ai\y  respect;  being,  aa  to  thi3  point*  aii 
an/9g|e4  i^greeaient  between  the  Plaint^GT  i^d  the^  otb^ 
Defgndbnt  for  a  abare  of  the  profitsi  of  the  buamosaf  a 
n^r^  negation  of  the  avermeiit  in  the  BiUi  /adbich^ 
wht^vBT  i(  can  be  by  plea*  must  be  son^ethipgi  that  gjpe9 
tp  tbo  pc^on;  asA  if  the  party  b  exect^ori  &q^;  and 
i«WA  I^  in  bar  of  the  whole  demand  i  whifJ;i  i»  not  tbia 

€9119;  <uid  ^be  fact,  not  being  in  the  immediate  know* 

ledge 
(3>  Ante,  283^  (4)  Ante^  29(8. 


1805. 
JDec.lOik,ntk. 
Whether  a 
Defendant  can 
by  Answer  re- 
fuse the  disco- 
very, insisting, 
that  he  is  not 
bound  to  an- 
swer, ^[mare» 
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ledge  of  this  Defendant^  U  denied  according  to  his  io^ 
fonn^tion  %nd  belief.  The  case  of  titb^  has  been  con- 
sidered anomakras. 

The  Lord  Chancellor. 
Not  always.  The  first  case  is  that  upon  the  tithe  of 
rabbits  ( 5).  The  difficulty  of  that  was,  that,  if  the  par- 
ties had  gone  to  issue  upon  the  cause  in  equity,  and  the 
cause  had  come  to  a  hearing,  it  might  have  turned  out, 
that  no  issue  would  have  been  granted.  They  found 
then  this  inconvenience ;  that,  if  by  a  modus  the  Defen? 
dant  set  up  a  defence  against,  setting  forth,  what  tithe- 
able  matters  he  had,  the  party  might  die^  before  the  ac- 
count could  be  obtained.  Then  that  case  goes  on  to 
state  the  case  of  the  executor;  who,  though  he  denies 
the  debt,  must  answer  as  to  an  account  of  assets  upon 
a  creditor's  biD.  When  you  reason  upon  the  case  of 
ChiUTz  shop,  suppose,  a  bill,  filed  by  a  person,  claiming 
as  creditor,  and  the  debt  denied :  they  must  either,  ac- 
cording to  the  modem  doctrine  have  paid  the  deb^  or 
they  must  have  set  forth  the  account.  That  case 
therefore  is  just  as  inconvenient  as  the  case  of  part- 
nership. 

In  the  case  of  Geihin  v.  Gafe  (6)  Lord  Hardwieke  is 
represented  to  have  said,  what  cannot  be,  that,  if  the  right 
is  clear,  the  Defendant  shall  set  forth  the  account ;  if  not 
dear,  he  shall  not;  and  then  he  adds  that  exception  as 
to  the  bill  of  a  creditor  or  legatee.  In  the  subsisqumt 
Case  (7)  the  Court  of  Exchequer  says,  that  dependent 
upon  the  fact  of  legitimacy,  as  to  the  right  to  the  account; 
and  in  some  form  the  mother  swore  positively  to  the  le* 
gitimacy  of  the  party;  and  Lord  Chief  Baron  Parker  is 
*made  to  say,  that,  as  it  was  sworn  positively,  and  was  in 
the  knowledge  of  the  party,  that  fact  was  disapproved, 

that 

(6)  Randal  v.  H^ad,  Bardr.        (7)  Sweet  v.  YaaMg,  Amk. 
(e>  Cited  Amhf  854. 
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tihtt  wouU  giTB  the  right  to  the  discovery:  but  he  pro«  X9M^ 

ceedt  to  say/  that  if  it  was  not  in  the  knowledge  of  the  Shaw 

party^.tbey  would  compel  the  discovery;  and  they  did  in  p, 

that  case  compel  the  discovery.  Chinas 

Then  followed  all  the  cases  before  Lord  Tkurlaw ;  not 
only  as  to  the  discovery,  but,  in  what  mode  it  was  to  be 
obtained;  and  that  brings  forward  the  other  question; 
whether  you  may  not  by  a  plea  bring  ibrward  only  a  ne-.    Plea,  merely 
gation  of  the  circumstances,  stated  by  the  bill  ( 8 ).     The  »  negaUon  of 
case  of  a    purchaser  for  valuable  consideration  comes  "*^  circum- 
very  near  that.    If  this  doctrine  is  to  be  maintained^  .     ^    '  .. 
wliich  is  positively  asserted  in  some  of  the  cases,  and 
denied  in  others,  it  is  necessary  to  determine,  in  what 
finrm  this  is  to  be  done.  A  case  of  partnership  is  stated ; 
prajring  a  great  variety  of  accounts ;  and  stating  seve- 
ral circumstances    of  fact.     The  Defendant    does  not 
put  in  a  short  answer ;  or  try  the  effect  of  a  plea  of  no 
partnership;  but  puts  in  an  answer,  stating,  that  there 
is  no  partnership;  refusing  to  answer  what  is  inconve^ 
nient  to  him  to  answer ;  but  answering  all,  that  is  con- 
venient.  Where  a  party  demurs,  judgment  is  had  in  the 
first  instance :  so  upon  a  plea :  but  if  this  sort  of  illegi-* 
timate  pleading  can  be  substituted,  the  suitor  is  thus  in* 
volved:  1st,' he  is  put  to  the  expence  of  the  judgment 
of  the  Master;  and,  the  Master  is  called  upon  to  give 
judgment  in  a    matter,   which  with    the    exception   of 
the  case  of  pain,  penalty,  and  forfeiture,  it  is  not  the 
habit  of  the  Court  to  entrust  to  them :  Sdly,  if  the  De» 
fendant  by  plea  puts  in  a  single  &ct,  or  several- fkcis, 
constituting  one  defence,  they  go  to  isstie  upon  that :  if 
it  is  found  for  the  Defendant,  the  Plaintiff  is  dismissed : 
if  for  the  Plaintiff,  farther  inquiry  is  directed.     But  in 
tUs  way,  the  Defendant  answering  just  what  he  chooses, 

issue 

ft 

(B)  As  io  negative  Pleas,  see  Jowa  v.  DavU^  post,  Vol* 
XVI,  2<)2,  and  the  notes,  M5. 
Vol.  XI.  U 


8QS 

.  Shaw 
Chino. 
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isvu^  cannot  be  joined  upon  the.  single  jaet,  supposed  to 
be  the  bar :  but  the  Plalntiffi  if  he  repliesj  must  reply  ta 
the  answer,  as  he  finds  it;  and  must  go  to  long,  ex* 
pensive,  proof  upon  a  great  Tariety.  of  facts ;  which  is  an 
unnecessary,  rexatious,  burthen,  throvoi  upon  him.  Lord 
S^rlow.  seems  to  have  thought,  that,  if  a  Defendant 
answers,  he  shall  answer  throughout.  Whether  that  is 
right,  or  not,  I  am  convinced,  the  forms  of  pleading  can** 
not  stand,  as  they  now  are  upon  the  reported  cases. 

I  will  read  the  bill  and  answer,  as  I  did  in  the  other 
cases,  upon  this  distracted  point ;  for  though  I  must  not 
shrink  firom  it,  yet  out  of  respect  to  those,  who  have  dif-^ 
fered  so  much,.  I  ought  not  to  decide  it.  in  a  case,  ia 
which  it  does  not  ariise. 


Dee.  llf A. 


ne  Lard  Chancellor  disposed  of  the  exceptions  f 
saying,  it  was  clear,  this  answer  did  not  involve  tihm 
general  point  (9 )^ 

(9)  It  has  been  since  determined,  see  Xhe  notes,  ante,  48,. 
»6.    Vol.  I,  293,4. 


FAtLOWES  9.  WILLIAMSON. 


1806. 
Jufy  3d,1  Itk, 
12ih,20th. 
Abatement  by  T^HE  origuial  bill  in  this  cause,   filed  by  Swmn^tmf 

the  deatb  of    *  ^nd  j9ar/#w,  tenants  in  common,  praying  an  issue 

one  of  the       to  assertein  a  loss,  that  had  beep  sustained  by  the  Plain-' 

Plaintiffs,  te-    ti^  and  fiuther  ^relief  accordingly,  abated  by  the  deatb 

nanu  in  cam-  ^Barlow  before  answer.     A  bill  of  revivor  was  filed 

^^'.      .    ?.    by  his  representatives  alone,  agi^nst  the  same  Defend- 
Revivor  by  his  ^  -^      ■  ■     ■ 

representative.  '         '  . 

Tbe  survivor,  if  not  a  Co-plaintiff,  most  be  made  a  Defendant. 

Wbetber  the  original  Defendant,  having  had  Orders  for  time  to 

answer  the  Original  Bill,  can  begin  again  with  the  usual  course  of 

Orders  for  time  to  answer  in  the  revived  caosci  qumert. 


ani; 
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l^D^;   aMtker  joining  Smnnertou  aa  a  co-plaintiff;    nor         180>. 

iwaking  bim.  a  Defendant;  stating,   that  the  said  suit     Va^^T^v^ 

abated  bj  the  death  of  Barloux ;  that  the  Plaintiffs,  in  thje  v. 

bill  of  revivor,  as  his  personal  representatives,  are  en-  Williamson. 

titled  to  have  the  same  revived ;  and  praying,  that  the 

said  cause  may  stand  revived.     The  Defendants  obtained 

an  order  for  ^x  weeks  time  to  answer;  having. had  two 

orders  before  the  abatement    The  Plaintiffs  in  the  bill  of 

revivor  sued  out  an  attachqient  for  want  of  an  answer^ 

The  regulari^  of  the  practice  on  each  side  was  disputed. 

on  two  motions :  one  by  the  Plaintifis  in  the  hill  of .  ro*. 

vivor^  to  set  aside  the  order  for  six  weeks  time  to  an« 

sww;  insisting,  that  the  Defendant  was  not  entitled  to- 

die  usual  orders  for  time  in  the  revived,  as  in  the  orir. 

ginal,  suit :  the  other  by  the  Defendant,  to  set  aside  the 

order  of  revivor  and  the  attachment:  contending,  that 

the  attachment  was  irregular,   on  two  grounds :    firsts 

Aat  Swhmerton,  the  survivor  of  tiie  original  Plaintifl&, 

was  not  a  party  to  the  revived  cause:  Sdly,  on  the  order 

h/t  time  obtained. 

•  • 

Mr.  Bmyan,  for  the  Plaintiffs  in  the  Bill  of  Re^ 
vivor. 
The  Defendant,  having  the  usual  orders  for  time  to 
answer  the  original  bill,  is  not  entitled  to  similar  orders 
to  answer  the  bill  of  revivor;  as  he  is  attempting  in 
Aia  instance;  beginning  with  an  order  for  six  weeks. 
Na  time  is  given  to  answer  a  bill  of  revivor  beyond  the 
ttsoal  period  of  eight  days. 

Upon  the  other  point  it  is  not  necessary  that  the  suTf 
viving  tenant  in  common  should  be  a  party:  but  that 
objection,  if  it  has  a  foundation,  must  be  taken  by  plea 
or  demurrer.     It  cannot  be  made  by  answer  ( 10).  In  Mr. 

WyaU'B 

(10)  Harrii  v.  Pollard^  v.  Stuart^  and  Skaw  v.  Ching^ 
3  P.  WUl  348.  See  Bolder  ante,  283,  29G,  303^  and  the 
T.  Lord  BMHngfiMf  FmMer     references, 

U« 
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IftOS.  WyaU'%  edition  of  the  Practical  Register  ( 1 1 )  a  ciaae  ( 18-)^ 

is  stated,  in  which  it  was  held,  that,  if  two  joint-tenantar 


^  or  tenants  in  common  are  Plaintiffs,  and  one  releases,  or 

WiLLiAMSOx.  dies,  the  suit  does  not  abate  as  to  the  other.    According 

to  that  thqre  is  no  abatement  as  to  Swinnerton. 

Mr.  Bell^  for  the  Defendants. 
In  other  reports  of  that  case  a  note  is  added,  that^ 
though  that  is  true  as  to  joint-tenants,  it  is  not  true  as  to 
tenants  in  common ;  all  of  whom  must  join  in  the  bill 
of  revivor;  where  the  abatement  is  by  the  death  of  a. 
Plaintiff*;  though  upon  the  death  of  a  Defendant  the- 
suit  is  revived  as  against  his  representatives  only.  Until 
the  beginning  of  the  last  century  revivor  was  hy  Scire 
Facias;  which  must  have  been  by  all  the  parties  with  the 
new  Plaintiff.  In  this  instance  one  of  the  Plaintiff's,, 
tienants  in  common,  dies:  his  executor  files  a  bill; 
praying  in  general,  that  the  suit  shall  be  revived.  The 
order  is,  that  the  said  &uit  and  proceedings  shall  stand 
revived.  The  form  of  the  order  and  the  reason  of 
the  thing  shew,  that  the  suit  is  abated  as  to  all  the  par- 
ties. Otherwise  a  stranger  might  insinuate  hitnself  into 
the  cause;  and  take  upon  himself  to  prosecute  it. 
There  is  no  instance  of  a  revivor  by  one  party  with()ut 
the  others." 

• 

Secondly,  Upon  a  bill  of  revivor  the  Defendimt  i» 
always  entitled  to  the  three  orders  for  time.  There  i$ 
no  distinction  as  to  that  between  an  original  and  revivef} 
suit.  Every  bill  of  revivor  agiunst  a  person,  who  has 
not  answered  the  original  bill,  prays,  that  he  shall  an- 
iBwer  it.  '  ■  • , 

* 
Mr.  Benyony  in  Reply.  j 

[  809  ]  If  a  JBiH  of  Revivor  brings  before  the  Court  a  new 

party, 


(11)  Page  90.  (12)  3  C/«.  Rep.  W. 


./ 
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.«|Murty,  who  lias  not  answered,  he  must  answer  the  original  1605. 

Bill,  as  well  as  the  Bill  of  Revivor.     But  in  this  instance      Fallqwes 
ihe  Defendant  to  the  Bill  of  Revivor  and  to  the  original  v. 

Bill  being  the  same  person,  it  would'  be  irregular  by  a  WilUamson. 
Second  subpiena,  merely  for  the  purpose  of  reviving,  to 
require  him  to  answer  that  BUI,  which  he  had  before 
been  by  the  authority  of  the  Court  required  to  answer. 
Then,  the  eight  days  having  expired,  the  suit  is  re- 
vived ;  and  the  Defendant,  having  obtained  two  orders 
for  time  to  answer  the  original  Bill,  cannot  be  entitled 
to  another  order  for  six  weeks ;  which  is  contrary  both 
to.  practice  and  convenience.  The  attachment  therefore 
is  reigulaf.  It  is  entitled  in  a  cause  "  Fallowes  and 
f '  Others  /*  the  usual  course,  where  there  are  several 
Plamtiffi. 

The  Lord  Chancellor. 
This  is  most  important  to  the-  practice  of  the  Court  in 
many  respects.     I  cannot  take,  as  the  law  of  the  Court, 
the  practice  out  of  a  general  Book  of  Practice,  though  a 
very  good  book  ;  referring  to  one  report,  contradicted  by 
another.     If  for  want  of  authority  I  am  to  reason  upon 
general  principles,  where  joint-tenants  file  a  Bill,  and  by 
the  death  of  one  the  interest  survives,  without  doubt  there 
is  no  abatement:  but  the  survivor  may  go  on.     But  where 
the  interest  is  that  of  tenants  in  common,  there  is  pro- 
digious difficulty  and  vast  injustice  in  deciding,  that,  if 
one  dies,  the  representatives  of  that  one  may,  without 
■  nudung  their  companion  a  co-plaintiff,  revive.     The  first 
/difficulty  is  of  this  sort.     The  Plaintiffs  m  the  Bill  of  Re- 
vivor suggest  upon  the  Bill,  that  they  are  the  represen- 
tatives ;  and  that  they  stand  in  the  place  of  the  original 
Plaintiff.    The  Defendant  upon  this-  argument  either  is 
OT  is  not  at  Uberty  to  ansWer.     He  certainly  may  shew 
Unse  against  the  revivor  in   some  way.     Suppose,  he 
does  not ;    and  the  representatives  revive :    if  the   co- 
-  -  plaintiff 
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1805.         plamtiff  with  the  originali  Plaintiff^  deceased,  does  not 

_    '^'^         admit,  that  those  persons  are  the  representatives,  what 

^,  is  there  in  the  state  of  the  record,  so  pat,  aathoiimi^ 

-WiLUAMsoH.  the  Court  to  say,  Ihe  sirit  is  revived,  in  that  stage,  until 

the  surviving  tenant  in  common  has  done  some  act,  ac^ 
knowledging  the  rektion,  in  respect  of  itehich  he  and 
the  alkged  representative  agree,  that  th<nre  is  a  right  t6 
revive  2  The  surviving  tenant  in  common  must  have 
some  opportunity  of  doing  'Chat«  He  may  iitate,  that  he 
is  filing  a  supplemental  bill,  to  bring  the  real  represen- 
tative before  die  Court.  If  he  is  made  a  co-plaintiff^ 
by  joining  he  admits  the  character  of  the  representative. 
But  suppose,  he  kiiows,  the  oAer  is  hot  the  heir,  Aat 
he  is  obliged  to  get  on  with  his  own  suit;  and  knows 
another  person  to  be  the  heir;  without  whom  he  Cannot 
get  on :  what  is  there  upon  the  record,  where  the  Bill 
of  Revivor  does  not  make  the  survivor  a  co^lwntiff, 
t6  ishew,  that  he  admits  the  character  of  the  Plmntiff 
reviving? 

Beyond  that  there  is  another  difficulty,  tfnd  a  very 
mischievous  consequence,  in  holding,  that  the  repre^ 
setitatives  may  revive  without  the  original  co-plaintiff; 
even  if  he  does  admit,  that  they  are  the  representatives. 
Circumstances  may  have  taken  place,  from  which  th0 
survivor  may  know  it  would  be  gross  injustice  foir  him  to 
pursue  the  suit ;  and  that  the  representatives  of  the  de« 
ceased  tenant  in  common  know  that.  Suppose,  they 
revive;  and  instead  of  a  plea  or  demurrer  the  Defe&dr 
ants  state  the  objection  by  answer ;  and  insist  up<Mi  it^ 
AS  entitling  them  to  the  same  benefit,  as  if  it  had  been  by 
plea  (13):  the  cause  might  go  to  a  hearing,  when  revived^ 
in  the  absence  of  the  original  co-plaintiff;  and  he  toBj 
h&  engaged,  and  without  his  consent  in  farther  litigatioDi 

whecf 

(13)  See  the  notes,  ante,  42,  205.     Vol.  I,  294. 
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tvbere  lie  thinks  it  unrighteous ;  and,  if  he  liad  been  18D5* 
eole  Plaintifi^  might  have  desired  to  have  his  BiH  dis-  p  ^^^"^ 
missed  with  costs.    In  what  mode  then  is  he  to  eome,  axid  i,^ 

Aff  be  will  have  nothmg  more  to  do  with  the  suit ;  for  Wiluamson. 
there  must  be  some  form,  in  which  he  shall  be  at  Mberty' 
to  do  so.     On  the  one  hand  there  is  a  great  hazard  of 
inJQstioe^  whether  the  afleged  representatives   are  so, 
or  not;  and  if  it  was  to  be  considered  originally,  theie  is 
vast  height  iit  the  doubt,  that  has  been  referred  to;  anl 
upon  general  principles  I  should  be  disposed  to  hold, 
Aat  the  revivor  ought  to  be  by  both;  for  it  is  true,  as    Upon  a  Re- 
has  been  stated,  that  upon  Iei  revivor  by  Scire  Facias  vivor  by  Scire 
all  must  join.    It  would  be  strange  upon  a  Scire  Fadae  ^«ci«,accord- 
to  say,  the  proceedings  were  to  be  put  In  the  same  *°^  ^  ^®  ^* 

plight,  not  only  as  to  the  persons  suing  it  out,  and  against  ''J^^^/  .^ 
i_       •*  m       -•--••.  1  the  Plamtius 

whom  It  was  sued  out;  but  against  persons,  to  whom  it         .  « 

was  not  addressee^  and  having  no' knowledge  of  it.  joined. 

Next,  if  the  representatives  are  to  file  their  bill  of 
revivor,  and  that  is  only  as  to  the  interest  of  the  de- 
ceased, though  that  bill  states  the  ori^nal  cause  as  the 
cause  of  both,  must  not  the  two  causes  be  joined ;  so 
that  the  Court  can  know,  in  which  you  are  going  on  ?  It 
wonld  be  novel,  and  against  the  principle  of  pleading  in 
Equity,  that,  where  the  interest  is  entire  as  to  the  sub- 
ject of  the  siut,  though  divided  in  enjoyment,  and  the 
Defendant  might  object  for  watrt  of  parties,  that  the  Bill 
of  the  representatives  should  revive,  as  to  -that  suit,  the 
interest  of  the  other  Plaintiff  not  being  abated ;  and 
Aerefore  the  two  causes  are  joined;  though  die  sur<^ 
rivor  may  have  no*  inclination  to  go  on.  What  is  tc- 
viired  ?  The  suit  as  to  the  intei^est  of  the  deceased.  But 
Aen  it  must  in  the  contemplation  of  the  Court  be  a  pro» 
ceeding  at  the  suit  of  the  survivor ;  as  his  interest  is  not 
id)ated ;  and  at  the  suit  of  the  representative,  standing 
in  the  place  of  the  deceased.    Tlie  consequence  is,  all 

Bubse- 
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1805.         subsequent  process  must  be  at  the  suit  of  botfa^  and  fn 

^   ^^^  a  cause,  entitled  in  the  names  of  both;  and  it' is  very 

I'allowbs  • 

^^  difficult  to  make  but,  that  the  cause  of  ''  Falhwes  and 

WxLUAMSON.  'f  Oihers  **  is  the  cause  of  '^  FaUowes,  Sfcnmertarh  md 

'*  Olhersr 

« 

My  present  opinion  is,  that  this  attachment  is  irre- 
gular at  any  rate;  as  it  ought  to  be  at  the  suit  of  both 
Plaintiffs;  also,  that  the  attachment  in  the  cause  of 
'f  Fallowes  and  Others "  is  not  at  the  suit  of  both  the 
Plaintiffs;  as  the  name  o{ Swinnerton  does  not  occur  in 
that  cause  of  "  FaUowes  and  Others.^*  I  will  have  these 
authorities  examined  in  the  Register's  Book,  before.  I 
^  decide  the  point* 


k 


\' 


As  to  the  order  for  six  weeks  time  to  answer,  it  cannot 
be  a  waiver  of  the  irregularity,  if  any,  upon  the  dr- 
cumstance,  that  this  bill  is  at  the  instance  of  the  repre- 
sentafives  only,  and  not  of  both  parties;  for  it  is  ad- 
mitted to  be  something  subsisting.  The  Defendant  most 
have  some  time  to  put  upon  the  record  what  is  necessary 
to  shew,  that  the  persons  reviving  are  not  the  persons 
entitled  to  revive.  Where  a  Revivor  becomes  necessary 
by  the  death  of  a  Defendant  who  has  not  answered,  the 
Plaintiff  must  have  an  answer  both  to  the  original  Bill 
and  the  Bill  of  Revivor ;  and  though  there  is  a  complete 
answer  to  the  original  Bill,  yet  in  general  cases  the  De- 
fendant to  the  Bill  of  Revivor  may,  and  in  many  cases 
must,  answer :  for  instance,  an  executor  as  to  the  nature 
and  amount  of  the  assets.  But  it  would  be  very  extra- 
ordinary, if  process  against  the  Defendants,  up  to  the 
very  point  of  custody,  remained  upon  the  record,  that 
the  consequence  of  the  death  of  one  Plaintiff,  the  suit 
not  abating  as  to  the  other,  is,  that  the  Defendants, 
though  the  same  identical  persons,  are  to  have  all  the 
prders  for  time  (I^ey  origiqally  had;   and  even  th^  sur^ 

vivor 
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Tifdr  cannot  have  the  process  of  the  Court,  until  all  the         1905^ 
same  course  of  time  has  run  out.    The  practice  canliot     p^LLOwss 
possibly  be,   that,  where  a  Defendant  has  had  all  the  v. 

time,  to  which  he  was  entitled,    and  has  got  into  con-  Williamson. 
tempt,  the  death  of  one  Plaintiff  purges  that  contempt 
as  to  all  the  other  Plaintifis;  and  gives  a  right  to  all 
the  orders  for  time  again. . 


Mr.  HoUUt,  being  applied  to  by  The  Lard  Chancel- 
lor, said,  he  bad  filed  several  such  Bills  by  the  re- 
presentative merely. 


The  Lord  Chancellor. 
My  opinion  is,  that  the  proposition  in  the  books  is      Jnh/  Mlkk 
true,  that,  where  one  tenant  in  common  dies,  hb  repre- 
sentative may  revive  without  the  other:  but  it  is  true 
only  in  a  qualified  sense.    He  may  revive  without  making 
the  other  a  co-plaintiff:   but,  if  he  does  so,    he  must 
make  him  a  Defendant.     The  case  of  joint-tenants  is 
not  in  the  least  analogous.    To  bring  before  the  Court 
in  tibe  revived  cause    all   the  parties,  you  must  have 
aQ  upon  a  record,  that  brings  them  all  together.    The 
coiirs^,  taken  in  this  instance,  is,  that  the  representa- 
tives of  one  tenant  in  common  revive.      But   there  is 
no   congkU  to  the  Court,  whether  the    other  Plaintiff 
means  to  take  any  part  in  the  suit,   or  not.     He  must 
therefore  either  be  a  co-plaintiff  or  a  Defendant.    The 
next  consideration,  which  leads  to  great  difficulty,  is, 
that,  unless  .that  is  the  rule  of  the  Court,  there  are  two 
causes;  which  for  the  purpose  of  subsequent  process  I 
do  not.  know  very  well  how  to  put  together.     There  js 
Hi  attachment  in  the  revived  cause;  but  that  does  not 
embrace  the  original  co-plaintiff  in  any  respect-;  and,  if 

you 
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1806.         yen  could  reviTe  without  makin^the  original  co-plaintiff 
tf    TjowKs     *  Defendant,,  the  process  must  of  necessity  be  entitled  in 
1^.  both  causes.    But  that  would  be  error.     Therefore  Ae 

fl^iCLiAM'soN.  cause  is  not  well  revived.  The  effect  of  that,  with  re- 
ference to  the  other  point,  as  to  the  time  to  answer,  is, 
that  what  has  been  done  in  the  cause  is  all  wrong  in  the 
foundation  of  it.  Upon  these  principles  therefore  th6 
attachment  is  wrongs 


1804. 
MayUth. 
Jhe.  nth. 

laod.  CASH  r.  KENNION. 

Debt,  con-        TINDER  a  Bill,   filed  by  creditors  of  John  Kennian^ 
tractod  in  Ja-  an  order  was  made,  that  his  widow  and  exeditrix^ 


mawmt  nmAe     ^  Defendant,  should  account  for  all  sums  of  mpney  re- 
payable m       edved  by  the  testator,  or  by  her,  or  by  any  other  persoRf 

for  hii  6r  her  use*  In  the  account  she  ctEumed  an 
The  expense  Jiowance  for  Commission,  retained  by  the  agent  of  the 
to  ^rT^T  *^!*'^''  '""^"""^  to  England  by  bills,  procpred  in  Ja^ 
remitting  the  ^^*^^»  money  in  discharge  of  bonds,  given  by  the  pur« 
money,  falls  chaser  of  an  estate  in  that  island  from  the  testator  for 
upon  the  ^^  purchase-money,  and  made  payable,   according    to 

Pebtor*  the  contract^  upon  the  Royal  Exchange,  London.    An 

exception  being  taken  to  the  report,  disaUowing  that 
daimf  an  inquiry  ims  directed,  whether  according  td 
Ibe  usage  of  West  India  transactions  the- Commission  for 
procuring  remittances  for  debts,  payable  in  lAmdonf/wan 
paid  by  the  creditor,  ot  the  debtor.  An  exception  was 
taken  by  the  executrix  to  the  second  repoti,  stating,  that 
according  td  the  usage  in  the  JVesi  Indiei,  as  to  whi^ 
the  evidence  was  contradictory,  the  CommisiriMMi 
was  paid  by  the  debtor ;  and  was  ilue,  even  thougli 
the  remittatice  wav  not  through  the  agent,  if  at  hia 
instance^ 

Mr. 
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Mr.  RanMff  and  Mr.  BeU,  in  support  of  the  Eicep^ 
tkm.    Mr.  Itiehards  and  Mr.  iifari,  for  the  Report. 

I 

Tie  Lord  Chancellor. 
The  report  upon  the  reference,  ilirected  ma  to  ^ib 
usage,  states  the  affidavits  of  six  or  sefen  merchants  in 
JjOttddn,  representing  the  usage  to  be,  thbt,  though  a 
bond  is  paynble  in  London,  the  creditor  shall  aDow  the 
Commissiofi  to  ihe  ageht^  receiving  the  money,  and 
remt^g  it,  or  calling  upon  the  debtor  to  remits  On 
the  other  hand  there  are  affidavits  by  two  persons,  at* 
tomies  and  agents  in  Jamaica ;  stating,  that  they  have 
often  received  and  remitted  debts,  and,  where  the  deM 
is  payable  in  London^  the  Commission,  if  it  is  paid,  is 
due  from  the  debtor.  A  third  distinction  appears  in  some 
of  the  affidavits;  that  the  creditor  always  pays  the  Com^ 
adssion ;  though  the  debt  is  payable  in  London  :  except 
where  by  special  agreement  the  debtor  Is  to  pay  it.- 
Some  of  the  affidavits  attempt  to  ei^plaip,  how,  where 
the  agreement  is  to  pay  100/.  in  London^  the  creditor  is 
io  hold  the  contract  satisfied,  if  the  debt  is  paid  in  «/a- 
nuiica,  and  the  Creditor  receives  in  Zoitcfoit  only  957.  I 
do  not  comprehend  the  meaning  of  the  reason  of  that 
usage,  throwing  the  Commission  upon  the  creditor ;  as  It 
Is  stated.  The  question,  as  a  question  of  law,  stands 
thus:  Where  a  debt  is  contracted  in  Jamaica,  and  is 
Aerefore  primd  facte  to  be  paid  there,  it  is  obviously 
JreasbtiaMe,  that,  tf  the  creditor  lives  in  London,  and  hi^ 
i^^ent  makes  ft  demand  upon  the  debtor,  where  he  ire^ 
rides,  and  he  there  pays  the  whole,  he  has  pidd  the  ere* 
dilor,  when  he  has  paid  the  agent ;  and  the  expence  of 
{he  transmission  of  the  debt  is  between  the  creditor  an4 
his  agent ;  the  contract  of  the  debtor  being  satisfied. 
But  upon  a  security,  made  pa3rable  in  London,  the  ere*" 
is  in  London  to  receive  so  much  money ;  and  th^rdi 
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1805.  it  no  difference  between  West  India  and  Irish   remit- 

Xy^         tances.    X  cannot  bring  myself  to  doubt,  that,  where  a 
9,  man  agrees  to  pay  100/.  in  London  upon  the  Ist  of  c/a- 

K-BN NI017*  nuarify  he  ought  to  have  •  that  sum  there  upon  that 
.'day*.  If  he  fails  in  that  contract,  wherever  the  creditor 
sues  him,  the  law  of  that  country  ought  to  give  him  just 
as  much  as  he  would  have  had,  if  the  contract  had  been 
performed.  The  contrary  principle  would  be  most  dan-  ^ 
gerous  as  to  Irish  mortgages.  I  suppose,  the  money  was 
made  payable  in  London  for  the  very  purpose,  that  it 
should  be  received  without  deduction.  With  regard  to 
the  usage,  as  represented  on  one  side,  that  though  the 
debt  is  payable  in  London,  yet  the  debtor  can  discharge 
.  that  undertaking  by  jmyment  in  Jamaica,  and  the  agent 
receiving  the  money,  is  to  make  the.  payment  in  London^ 
deducting  51.  pex  cent,  from  that  money, .  paid  to  his  prin- 
cipal in  London]  that  is  in  common  sense  a  payment  in 
Jamaica^  instead  of  in. London. 


The  Lord  Chancellor. 
/d^  22cf«  The  first  question  is,  whether,  where  a  bond  is  givmi 

by  a  person,  living  in  the  West  Indies,  payable  in  London^ 
and  bill9  are  drawn  for  the  payment,  if  the  debtor  there 
pays  the  money  to  the  agent  of  the  creditor  there,  that 
agent  is  entitled  to  retain  Commission ;  and,  if  so, 
whether  that  is  not  a  Commission  to  be  paid  by  the 
debtor?  The  s^ent  of  John  Kenmon,  in  the  Wesf 
Indies^  had  received  from  the  debtor  bonds,  to  pay.  upoii 
the  -Royal  Exchange  in  London  bills  of  exchange  for 
payment  of  the  purchase-money.  The  agent  remitted 
the  money  ;^  and  the  money  actually  received  in  Londom 
was  so  much  less  than  was  to  be  paid;  as  he  retained 
liis  Commission.  The  result  of  these  circumstances  is, 
that  the  person,  who  ha4  yndertaken  to  pay  lOQA  upon 
the  Royal  Exchange  in  London,  if  he  remits  the  money 

*  through 
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tWugfa' the  agent  of  the  creditor,  and  does  Mt  himself 
pay  the  Commission  to  that  agent,  withholds^  from  the 
creditor  5/.  per  cent.;  the  result  of  which  is,  that  the 
debtor,  though  bound  by  the  contract  to  pay  100/.  upon 
the  Royal  Exchange,  London,  pays  only  95/.  It  ii. 
iniOBted,  that  this  is  right :  the  agent  by  the  usage  hav^ 
ing  a  right  to  deduct  the  Commission,  That  is  de^ 
med;  and. the  evidence,  produced  by  the  Report  under 
the  reference,  directed  to  inquire  into  the  usage,  ia 
contradictory ;  part  affirming  that  to  be  usage ;  and  part; 
that  it  is  not ;  and  that>  though  the .  agent  would  be* en« 
tided  to  Commission,  in  truth  it  is  CotiimidSion  the 
debtor  is  to  pay;  and  not  the  creditor,  receiving  the 
money.  In  reason  it  seems  to  be  so ;  for,  if  the  debtor 
is  to  pay  100/.  in  London,  and  remits  that  through  the 
i^ent  of  the  creditor,  that  agent  is  for  this  purpose  the 
agent  of  the  debtor;  and  ought  to  bring  to^  the  creditor 
the  whole  sum  of  100/.,  which  he  is  entitled  to  receive- 
upon  the  Royal  Exchange. 
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After  this  reference  had  been  directed,  I  had  some 
doubt  as  to  the  propriety  of  it ;  for  the  debi  ought  to 
be  decided  upon  the  written  contract,  not  upon  usage; 
particularly  a  usage,  which  it  is  so  difficult  to  collect; 
Upon^  the  meaning  of  the  contract  the  person,  wb<l 
undertakes  to  pay,  must  pay  that  money  without  d^ue^ 
tioii' in  England :  otherwise  he  does  not  make  good  his 
cmtract.  '  The  agent  of  Mrs.  Kennion  and  John  Kenmon 
having  in  the  West  Indies  received  the  money,  payablil 
in  London,  they  have  allowed  to  him  that,  which  upon 
this  principle  should  be  demanded  against  the  debtor, 
iiot  against  them :  so  much  per  ce^t^.  upon  what  he  re- 
ceives. By  submitting  to  the  order  she  has  undertaken 
to  account  for  all  sums,  received  by  John  Kennion,  or 
herself,  or  any  other  person  for  his  or  her  use;  and 
t'aose  sums  being  received  for  bis  or  her  use,  and  this 

being 
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VeiQg  a  deduction,  the  agent  was  not  entitled  to  daim 
from  heff  she  is  not  entitled  to  retain  it. 

It  occurred  to  me,  that  there  is  no  way  of  getting  at 
ilf  80  as  to  excuse  her  from  the  payment ;  unless  U  is  to 
be  con»dered  a  just  allowance^  that  she  is  to  claim  aa 
trustee;  or  as  a  case,  in  which  the  trustee  had  acted 
so  much  for  the  best,  that  she  ought  not  to  be  charged 
with  a  debt,  so  incurred.  Bat,  I  'apprehend,  that  wiD 
not  da;  for,. if  a  trustee  allowa  a, person  to  retain  a  sum 
of  mpney  which  by  law  he  is  not  entitled  to  retaiUf 
though  the  trustee  and  that  person  may  have  so  settled 
the  account  between  themselves,  yet,  if  the  person  re* 
ceiving  the  money,  with  that  deduction,  has  entered  into 
an  undertaking  t6  account  for  all  money  received  for 
hia  use,  the  whole  sum  received  from  the  debtor  is  re« 
ceived  for  the  use  of  that  person.  By  the  law  of  the 
islaiid  the  Commission  is  due  from  the  person,  who  pays 
the  money ;  and  therefore  Mrs.  Kennion  might  have  re* 
covered  it  from  him.  If  the  agent  could  have  insisted 
by  law  up<m  keeping  this  Commission,  she  was  obliged 
to  pay  it,  ,  But  the  agent  could  not  insist  upon  that ;  for 
^  duty  was  to  receive  the  Commission  from  the  debtor; 
aodi  &rther«  he  was  bound  in  law  to  refuse  to  receive 
the  money,  unless  the  debtor  paid  him  so  much  as  would 
eiiiBble.  him  to  remit  to  his  principal  vnthout  ezpenoe 
th/^t  sum  of  money,  which  by  the  contract  the  debter 
bad  agreed  to  pay  in  London.  Taking  it  any  way  their* 
{m»  this  allowance  cannot  be  made. 


.    The  Exception  -to  the  Report  was  over-ruled ;  and  tbe 
balance  ordered  to  be  paid* 
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[Y  the  decree  in  this  cause  an  account  was  directed    A  trustee 

of  the  money  arising  by  sale  of  part  of  the  testa;  charged, 

tor's  estates,  come  to  the  hands  of  Henry  Mooring,  Jphi  ^^"^^^  ^®  ^^^ 

fiekler,  smd  John  Sparrow,  the  trustees,  or  then:  e^ecu*  "^  receive     e 

,  money,  under 

ton,  &€•;  and  an  inquiry,  in  what  manner  the  purchase^  ^j^  circum- 

money  was  paid;  the  receipt  signed;  and  in  what  man-  stances;  hay- 
ner  and  by  whom  the  interest  was  paid  during  the  lives   Jog  j;oiDed  in 
qfjifyariifg  an^  Fielder ;  and  in  whose  hands  the  priiv-  tbe  receiptr 
fiiPgH  remained.  ^^  *'^e  onne-* 

cessary;   and 

The  Miister's  Report  stated  the  WiH  of  John  Tayfor;  *^""''^'*^  ^""^ 

*^  •^     ■    co-tmatee  to 

devising    and  bequefithing  to    his  e:R:ecutors,  SparroiPf  ^       ^^  ^^^ 

Mooring,  9^(3l  Fielder^  their  heirs,  execators,  &c.  aQ  hif  with  the  money 

firec^ld'i^id  leasehold  estates;   upon  trust  to  pay  tl)e  contr^ytothv 

Icnto  and  promts  of  the  testator's  niece  Elizabeth  Spar*  (rust 

nm,    while  uiunarned ;   and    after  her   marriage  upoB    ^et  charged 

tnuit  for  her,  her  heirs,  executors,  &c. ;  and  he  gave  '**  ^»V^^  ef 

foil  PQW?^  tp  his  said  trustees  and  e^cut(Mrs,  and  the  ^  ^. 

.  -  „        ,   ^  -11  \,  one  of  the  cci- 

|urvivor%  Sfc  <o  sen  and  dispose  of  all  or  any  part  of  ^^  ^^  ^^.^^ 

the  8^  . estates;  and  directed  the  monies  arising  fnoni  having  notice 

^oph  s^le  or  9^9  to  be  put  out  by  his  said  trustees  oi;  of  the  breaek 

^  ipiryivors,   S^.  upon  government  or  real  security ;  of  trast,  and 

fndr  Bnch  Vipnies  and  the  interest  and  proceeds  thereof  acquiescing* 

^  Hm  meim  time  tp  be  applied  upon  the  trusts,  befiv^ 

directed  ap  to  the  estates,  and  the  rents,  &c«;  aa4  he 

deeViml»  thut  the  trustees,  and  the  survivor,  4^c.  shouU| 

hme  full  power  a^d  authority  to  make  such  settlement 

of  all  or.  such  of  th^  estates  as  should  be  unsold,  md  the 

money  produced  by  the  sale,  as  the  said  trustees  should 

ju4ge  fit,  on  the  marriage  ^Elizabeth  Sparrow;  to  the 

use  of  her  and  her  is3ue,  and  under  such  restrictions  n 

klip,  said  tnistees^  or  the  survivors  of  them^  should  think 

fit 
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fit  and  proper;  and  he  directed,  that  his  said  trustees 
and  executors  should  not  be  answerable  or  accountable 
for  any  loss,  which  might-  happen,  of  all  or  any  part  of 
his  real  and  personal  estate,  so  as  such  loss  be  not 
through  their  wilful  neglect  or  default ;  and  that  one 
of  them  should  not  be  answerable  for  the  others  or 
other  of  them,  or  for  the  acts,  receipts,  payments,  or 
defaults  of  the  other  or  others  of  them,  but  each  of  them 
for  himself  and  for  his  own  acts,  receipts,  and  defaults^ 
only. 


The  Report  also  stated  the  marriage  of  Elizab&ih 
Sparrow  with  Thomas  Brice,  the  Plaintiff,  in  178S ;  upon 
which  occasion  a  settlement  was  made  to  the  separate 
use  of  Mrs.  Brice  £ov  life;  with,  remainders  to  her 
husband,  surviving  her,  for  his  life,  and  to  the  issue. 
She  died,  leaving  no  issue,  in  September  1784.  That 
settlement  also  contained  a  power,  similar  to  that  in 
the  Will,  to  the  trustees  to  sell,  with  the  consent  of 
Mrs.  Brice,  if  living;  the  receipt  of  the  trustees  or  the 
survivor  to  be  a  discharge  to  the  purchaser ;  and  forth- 
with and  with  all  convenient  speed  to  invest  the  money  in 
their  names  upon  government  or  real  securities,  &c.; 
with  a  declaration,  that  the  trustees,  their  heirs,  &c« 
should  not  be  chargeable  with,  or  accountable  for,  any 
more  of  the  said  trust  monies  and  premises,  than  he  or 
they  should  actually  receive,  nor  with  or  for  any  losSf 
which  should  happen,  of  the  same  monies  and  premises^ 
or  any  part  thereof:  so  as  such  loss  happened  without 
his  or  their  wilful  defkult :  nor  the  one  for  the  other  of 
them;  but  each  of  them  only  for  his  own  acts,  deeds, 
receipts,  disbursements,  and  defaults. 


The  Report  farther  stated,  that  by  indentures,  dated. 
the  S7th  of  November,  1784,  it  was  witnessed,  that  Motn^. 
ing  and  Fielder ,  in  consideration  of  the  sum  of  106(V,  to 
them  paid,  ( with  the  approbation  of  Thomas  Brice  )  by 

Robert 
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IXoberilMlingian,  eonveyed  part  of  ibe  fireehoU  estate 
to  him  and  hia  heirs;  for  which  sum  of  12602.,  the  said 
consideration-money.  Mooring  and  Fielder  respectively 
signed,  m  receipt  on  the  back  of  the  deed.  •  No  part 
.o£  ihat  sum  was  laid  out:  but  some  money  by  way  of 
intefest  on  part  of  it  was  paid  by  Fielder  to  Briee, 
Udder  died  insolvent  in  April  1794  $  and  Mooring  died 
m. October  following. 

The  Master  certified,  that,  though  the  evidence  ap- 
peared exceedingly  contradictory,  yet  as  the  receipt  fdr 
the  1S60/.,.  the  consideration^money,  written  on  the  back 
.of  the;  conveyance,  was  signed  both  by  Mooring  and 
Fielder^  and  witnessed  by  four  witnesses  as  to  the  sig- 
natures by  them,  it  must  be  presumed,  that  thev  received 
such  consideration-money :  therefore  the  Defendant 
-Stokes^  dM  executor  of  Moorings  and  Braxton^  the  sur- 
viving administrator  with  the  Will  annexed  of  Fielder, 
oof^t  to  be  charged  wifh  the  consideration-money  and 
interest. 
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Exceptions  were  taken  by  the  Defendant  Stoies  to  the 
Blaster's, Report,  for  charging  the  Defendant,  as  exe- 
cutor of  Mooring,  with  the  sum  of  1260/.,  as  having 
been  received  by  him  with  Fielder ,  and  interest. 

The  examination  of  the  Plaintiff  Brice  stated,  that  he 
-was  jgnorant  of  the  treaty  for  the  sale;  except  that  for 
.the  purchaser's  satisfaction  he  joined  in  the  conveyance. 
JUcMfiiiiSj^  resided  at  Ckriatchurch,  twelve  miles  from  £y- 
wimgion:  where  the  Plaintiff  and  F»e/&r  resided:  the 
latter  being  an  attorney.  The  Plaintiff  never  received  any 
.money  from  Mooring ;  but  received  various  sums  irom 
.Fielder  by .  way  of  interest  for  part  of  the  trust-estate. 
.On  aceount  of  Mooring's  residing  at  a  distance  tiie  Plain- 
tiff  never  applied  to  hun  for  any  interest  during  the  life 
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of  iFiehler;   \M  ttl^Ayi  alpplied  «o  Fielder;  ^i»  fitil 
near  him. 

The  evidence  na  to  the  fact  bP  th«l  pa^diMt  frafli  Mfr 
tradictoiy.  Mooring^s  widow  Btsited,  that  she  was  pre- 
sent  at  the  execution  of  the  conveyiance;  biit  ^did  not 
'see  the  money  paid  to  any  one.  Fielder  told  Mooring, 
it  was  necessary  for  him  to  execute 'the  conreyanee,  and 
sign  the  receipt ;  to  which  Mooring  objected ;  alle^g, 
that  Fielder  never  consulted  him  in  the  inanagement  of 
the  trust:  but  Fielder  pressed  him;  saying,  itwias  onfy 
matter  of  form,  for  he  should  receive  the  purdiaseh 
money,  and  place  It  in  thie  stocks  for  the  benefit  of  Ab 
children ;  and  at  length  Moorings  after  much  hesitation, 
executed* 


There  was  also  evidence,  that  among  M&oring^s  pajNhrs 
'was  found  an  account  in  the  hand-writing  of  FMdeit, 
'shewing,  that  the  whole  of  the  money  was  received  by 
Fielder,  and  the  greater  part  invested  in  securities;  and, 
that  by  an  account,  discovered  among  Fielder^s  papers, 
it  appeared,  that  he  received  the  money;  deducted 
400/.  for  legacies ;  retaining  860/. ;  for  which  he  paxt 
Interest  to  the  Plaintiff. 


Mr.  Romilly  and  Mr.  Hart,  in  support  of  the  Ex- 
ceptions. 
Upon  the  evidence  this  transaction  is  much  in  tlfe 
*dark.  The  question  is,  whether  from  the  mere  dfcom- 
stance,  that  this  trustee  joined  in  the  receipt,  in  order 
to  make  a  title,  he  ought  to  be  charged  perisonalljr; 
and  whether  he  may  not  discharge  himself  by  shewin^^, 
that,  though  he  joined  in  the  receipt,  the  other  trustee 
'received  all  the  purchase-money.  It  i^as  indispenisl- 
bly  necessary  for  the    trustee  to   join  for  conformity. 

Tfch 
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the  diitinoCion  between  ^e  cases  of  im  exectttor  bsA  ISflfi. 
•  tntstee,  tfiougfa  much  discussed^  iias  never  been  -pT^ 
eve^'nlled•      As    it  Is  not  necessary  fer  the  executor  ^. 

^loin.  Us  act  in  joiiiing  makes  him  liabler  but,  as  it      JStokbil 
IS  necessary  for  a  trustee  to  join,  the  mere  jcircumstance, 
that  he  joins  in  the  receipt,  in  order  to  make  a  title, 
is  not- sufficient  to  charge  himf  unless  yoir  go  fifftber  ; 
and  nbffWf  ifan^t  he  actually  received  the  money. 
«  .  ' 

Mr.  lUehards  and  Mr.  Bell,  for  tbe  Report* 
TUi  is  not  the  ordinary  case;  but  the  case  of  a 
trastee,  Toluntariiy  joining   in  tbb  sale,  for  the  mere 
JHUEpoae  of  converting  real  estate  into    personal:    the 
personal  estate  being  equal    to  ail  the  charges;    and 
tio  purpose   to    be    answered.      The   nature    of'  the 
trust  oaHed  upon  both  trustees   to  take  care,  that  the 
OmimM  que  tntai   should  be  as  safe,  as  if  the  estate 
had  remsSned,  as  it  was.    As  there  was  no  other  ob^ 
Jeet.  therefora  than  merely  to  secure  the  property  for 
the  benefit  of  the    infant  CesiuU  que  trusty   Mooring 
was   bound  to  see  to  the  application.      The  signature 
of  the  receipt  throws  it  upon  him  to  shew,  that  he 
did  not '  receive    the  money.      The  effect  of  the  dis- 
tinction is  merely,  that  the  Court  will  more  easily  be* 
lieve,  that  the  trustee  did  not  receive  the  money:  but 
it  does  not  go  the  length  of  throwing  the  proof,  that 
lie  did  receive  it,  when  he  has  signed  the  receipt,  upon 
the  CeAi4  9<^  trust.     The  circumstances  account  foir 
the  £u3t,  that  the  interest. was  paid  by  Fielder.     It  was 
aatural,  that  he,  being  an  attorney,  should  be  trusted 
for  that  purpose.      How  .can  this  Court  infer,    that  it 
was  not  laid  out  upon  security  in  their  joint  names; 
or,    that  Mooring    did   not   receive    the    whole    from 
fiebier  ?    There  is  no  evidence,  that  can  weigh  against 
the  sqpnature  of  the  receipt.'      The  paper  writing  by 
fielder    charges    him;    admitting,    that    he    received 

-Xa  Ae 


.  t 


Bricb 


d94  CASES  IN  CHANCERY^ 

1809.         the  money:   but  it  does  not  discharge  Maarmg.     To 

counteract  the  evidence  from  the  receipt  he  mutt  pro^ 

duce  the  most  satisfactory  eyidence,  that  he  joined  for 

Stokes.       conformity  only ;  and  is  therefore  within  the  indulgence 

allowe4  to  trustees. 

Another  principle,  upon  which  these  trustees  musi 
be  charged,  arises  from  the  deed  of  settlement  exe* 
cuted;  under. which  they  are  to  exercise  a  discretion, 
whether  it  is  proper  to  s^ll  the  estate :  a  most  important 
duty  imposed  upon  them.  The  Will  is  therefore  put 
of  the  question;  The  Court  will  not  after  tiiat .  heaf 
a  trustee  say,  it  is  immateriid  to  him,  what  becomer  of 
the  fund.  He  does  not,  as  he  might,  give  up  the 
trust  under  the  Will :  but  he  accepts  another  trust 
tinder  the  deed;  the.  only  object  of  which  was  to  takd 
care  of  the  property ;  which  is  very  different  from  the 
•case  of  a  trust,  thrown  upon  him,  and  not  assumed 
yoluntarily.  This  is  a  case  therefore  of  gross  and  wilful 
negligence. 

'  '  ■        '  / 

■  «  •  ■  •  •  f 

The  Lord  Chancellor^ 
It  does  not   appear,  for  what  purpose  this  sale  waa 
made,  eitcept  fbi'  the  mere  purpose  of  converting  real 
estate  into  personal.    If  the  sale  was  made  for  a  pmr^ 
pose,  not  authorized  by  the  sibttlement,  Brice,  the  hus- 
band,, being  an  executing  party,  could  not  complain*  of 
that  sale.    The  money  must  upon  this  evidence  be  taken 
l^istindiion  be-  to  have  been  paid  to  Fielder.    At  Law,  where  trustees 
tween  trastees  join  in  a  receipt,  primd  facie  all  are  to  be  considiered  as 
and  exectators,  haying  received  the  money.   .  But  it  is  Qompetent  to  a 
n  avoOTo     e  j^^j^^^^^  ^^d,    if  he  means  to  exonerate  himself  from 
one   who  hss    *^**  inference,  it  is  necessary  for  him^  to  shew,  that  the 
not  received     ™oiV^y»  acknowledged  to  have  been  received  by  al^  was 
the  money,  hss  ^  ^^c^  received  by  one ;   and  the  other  joined  only  for 
joined  in  the    conformity.    In  the  case  of  executors  it  has  been  said, 

receipt,  sp-       and  well  said,  to  be  otherwise.     An  executori  as  it  is 
proved  by  ^^^ 

Lord  EUloM. 
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imt  necessary  for  him  to  join,  interfering  in  the  tranMC^ 
lion  unnecessarily/ the  inference  is  just  the  other  wiiy; 
he  is  to  be  considered  as  assuming  a  power  over  the 
fund;  and  therefore  answerable  for  the  application;'^ 
lar  as  it  is  connected  with  the  particular  transaction,  in 
which  her  joiiis.      Upon  considering  the  cases,  .  paring: 
down  that  rule  of  late,  I  repeat,  what  I  have  said  upon 
a  former  occasion  (14),  diat  it  is  much'  safer  for  execu- 
tors to  abide  by  a  general  rule  of  that  sort,  than  to  lay 
down  a  rule,  trying  the  application  of  it  by  looking:  tor 
particular  circumstances  in  particular  cases  s  whidi  will 
raise  yery  different  inferences  in  different  minds.    In  this 
idme*  it  was  absolutely  necessary,   that  all  die  trustees 
khonld  join  in  the  receipt;  for  the  law,  empowering  the 
Mk^  ia  die  settlement;  which  in  principle  and  terms  re- 
qiiires,  that  the  purchaser  should  not  be  discharged  but 
vfOA  the  joint  receipt  of  all.    The  money  was  ndt  in  m 
strict  sense  received  by  both  trustees;  for  the  weight  of 
evidence  is,  that  Mooring  let  Fielder^  a  professional  man, 
circumvent  him  a  litde  ih  taking  into  his  own  hands  die 
taxmey ;  probably  upon  some  confidence,  that  he  would 
ky  it  out  either  in  the  funds,  or  such  oth^r  security  as 
it  might  be  invested  in  consistently  with  the  settlement, 
vis.  a  good  real  security*    It  is  a  dear  &ct  now>  that 
it  remained  with  Fielder  until  his  death  in  1794. 


1806. 


fiRICJB 

JBtokvs. 


Two  questions  arise:  Ist.' Whether  Briee  die  hus* 
band  can  complain^  with  respect  to  his  interest  in  the 
produde  of  this  sale,  as  against  Mooring?  Sdly,  Whe- 
ther those,  who  are  to  take  after  him,  can  complaint  It 
b  clear,  upon  settled  cases,  that  if  there  are  two  trus- 
tees, and  a  transaction  takes  place,  in  which  the' fuiid 
is  taken  out  of  the  state,  in  which  it  ought  to  have  re^ 

.  '  mained. 


(U)  Ante,  Vol.  VII,  108. 
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IBM.         nained^  and  is  not;  placed  in  tBe  stated  iri:whiekkou|^ 

Jp^         to  be^  but  is  kept  in  hands,  that  ought  not  to  letain  it» 

,1^  if  any  particular  Cestm  qwe  tnM  has  acted  ib  author- 

Atokes.      rising  that  as  much   afr  the  trustee,  wh6  has  not  tite 

monejiL  in  his  hands,  and  continues  to  permit  it  fo  be  M 

treated,  in  a  question  between  that  Cestm  que  that  Utd' 

diat  trustee   the  latter  cannot  be  called  uponliy  tho 

former.    There  is  very  satisfactory  evidence,  that  Brice 

must  be  considered   as  having  for  ten  years  permitte4 

this  money  to  remain  with  Fielder  alone ;  and  therefor^ 

cannot  complain,   as  against  Mooring f  that  it  was  nol 

laid  out  by  Fielder  with  Mooring.     Upon  the  evidence 

Brice  received  the  interest  from  Fielder  alone ;  haviilg 

no  communication  with  Mooring  until  shortly  before  m 

after  die  death  of  Fielder  i  and  made  no  demand  up09 

Mooring.    He  ought  to  be  taken  upon  the  account  to 

know,  that  as  late  as  1786  this  was  cash  in  the  hands  of 

Fielder;  chafged  in  account,  as   one  of  the  executort» 

having  th^t  money.    There  is  not  one  item,  in  respect  of 

which*  he  debits  himself  that  does  not  expressly  name 

tbe  security,  upon  which  the  money  was  out,  except  the 

sum  of  860/* ;  and  then  it  is  no  longer  interest  at  4  .pef 

'  aent.f  but  5  per  cent. ;  charging  hunself  with  a  largev 

interest,  after  he  received  it,  then  he  gave  credit  fori 

before  he  received  it.    Afterwards  from  1787  be  proceeds 

dealing  with  Fielder  only ;  receiving  the  interest  of  that 

^   particuliCr  sum,  until  1794.  ^  The  result  of  the  evi4eiice 

is,  th^t  with  JBrtce's  permission  this  money  was  suffered 

to  remain  with  Fielder  upon  his  personal  security ;  thaty 

if  Mooring  knew  as  much  as  Brice^  so  Brice  knew  aa 

much  as  Mooring ;  and  cannot  complain,  that  this  waa 

a  misapplication;  permitting  it  with  respect  to  his  ow« 

interest.  .  .  . 

[  327  J  Mooring  also  placed  so  much  confidence  in  Fielder, 

that,  though   the  money  got  into  the  hands  of  Fielder 

alone. 
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woe^  it  U  very  difficalft  to  aaji  «4  agluoBt  those,  vhd 
come  sRerBrice,  that  jlfoor^  ia  not  to  be  answerabk^ 
This  is  a  sale  under  a  power«  but  without  necessity. 
TSUa  is  an  Aei,  that  nerer  could  have  been  done  by  tfie 
mtftt  exerdae  of  the  judgment  of  one  of  the  trustees^ 
ewiMing  hia  to  determine,  that  it  was  necessary.  There 
was  no  necessity,  in  respect  of  which  the  other  should 
join.  But,  though  a  trustee  is  safe,  if  he  does  no  more 
than  authorise  die  receipt  and  retainer  of  the  money,  as 
fiur  as  the  Act  is  within  the  due~  execution  of  the  power, 
yet,  if  it  is  proved,  that  a  trustee,  under  a  duty  to  say, 
his  co-trustee  shall  not  retain  the  money  beyond  the 
time,  during  which*the  transaction  requhres  retainer,  and 
mys,  with  his  knowledge,  and  therefore  with  his  consey^ 
the  co-trustee  has  not  laid  ^t  out  according  to  the  trusty 
but  has  kept  it,  or  lent  it,  in  opposition  tp  the  trust,  and 
the.  other  .trustee  permits  that  for  ten  years  together,  the 
question  turns  upon  this;  not,  whether  the  receipt  of 
the  money  was  right,  but,  whether  the  use  of  it,  subse- 
quent to  that  receipt,  was  right,  after  the  knowledge  of 
th^  trustee,  that  it  had  got  into  a  course  of  abuse.  Of 
that  it  seems  Mooring  was  distinctly  informed :  the  pa-p 
per,  connected  with  the  marriage  settlement,  stating 
up<m  the  face  of  it  a  breach  of  trust.  Though  not  very 
intelligible,  it  shews,  that  an  account  of  the  securities, 
taken  by  Fielder^  for  1260/.,  was  put  into  the  hands  of 
Mbortng.  That  gave  him  information,  that  Fielder 
was  lending  some  of  the  money  upon  notes,  some  upon 
bonds;  and,  as  soon  as  a  trustee  is  fixed  with  know- 
ledge, that  his  co-trustee  is  misapplying  the  money, 
a  duty  is  imposed  upon  him  to  bring  it  back  into  the 
joint  custody  of  those,  who  ought  to  take  better  care 

of  It. 


IW^ 


B^lCE" 


The  conclusion  is,  that  Brice  cannot  call  u'pon  Moor^       I  328  J 
M^  as  tp  the  iaterebt :  but  as  to  tlie  principal  'Mooring 

V*.'  ■  .  ...■  ••!  —  ••-•.•... 
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1806'.         Is  answerable:   but  he  is  not  to  be  charged  witii  MweP 
'|^^.^  than  was  actuaDy  misapjplied  (15). 

eroKBS.  (15)  Lard  SUphrook  y.  Lord  1 86.    Langfard  y.  CUimsmfke^ 

HinchiMbrooke^    ante,      252.  post»  333.   fialekoi  r.  SmM^ 

Post,  YoL  XYI,  477;    Ante,  II,  678,  and  the  nojta,  m»m» 
Chmhm  T.  mnckm^  YII, 


Jii^  22d,  23rf,  BIGNOL  u.  BIGNOL. 

mth. 

Order foif  tax-  'A  N    order  had  been  made  in  this  cause,    upon  th^ 

ing  a  Bill  6f  motion  of  a  party  in  the  cause,   for  taxing  a  so* 

Costs,  entitled  Heitor's  bill.     A  motion  was    made    to   discharge  thajC 

in      e  caose,   ^^^^   ^a  beinff  irreffular. 
if  obuined  by  '  ^      ^ 

a  party  to  t|^e  i 

canse,  regular  •    ^*  ^^*  ^g^^»  ^n  support  of  that  motion,  objected^ 

under  the  ge-  that  the  order  was  obtained  upon  a  motion,  entitled  in 

neral  jorisdic^  the  cause ;  and  the  application  ought  to  have  been  Ex 

tion.  parte ;  and  cited  a  late  case  of  Judd  y.  Howard  ( 16)  y 

Bot  a  person,  in  which  that  objection  prevailed. 

not  a  party  in  ' 

the  caase,  most  7^  jr^j  Chancellor. 

I     .J^.        In  thq  case  referred  to  the  motion  was   made  in  a 
under  the  sta-  > 

tate2Gco.III  9^^^^^  ^7  ^  person,  who  was  not  a  party  to  the  cause* 
c.  23.  f .  22.  That  casfi  is  therefore  no  authority  whatsoever  against 
Such  an  irre-  ^^  order;  which  was  made  upon  the  motion  of  a  party 
gularity  woald  V^  ^.^  cayse  to  tax  the  Bill  in  this  cause.  That  is'  good 
be  waived  by  within  ^e  general  jijirisdiction  of  the  Court.  It  doea 
proceeding  on-  not 

der  the  Order.  '^ 

Whether  a  (16)  In  Chancery,  ^fore  Lord  Eldon. 

party,  havmg 

obtainea  such  an  Order  in  a  cause,  may  pursue  it  under  die  statute^ 
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wit.t^giifyi  that  there  was  busiiiesft  m  other  matterf** 
Upon,  this  subject  there  is  the  general  authority  of  the 
Court,  and  the  authority  under  the  Act  of  Parliament  (.17  )•; 
In  die  tazatiim  of  bills  the  Court  frequently  acts  under 
Ae  general  authority.  A  party  in  the.  cause  may  make 
a  motion  in  the  cause :  whether  he  may  afterwards  pur-i 
sue  it  imder  the  statute  may  be  questionable.  But  I 
hare  no  difficulty  in  exerting  the  general  jurisdiction  of 
the  Court.  Within  that  therefore  the  order  is  good. 
This  section  of  the  Act  of  Parliament  applies  ody  to 
particular  case ;  authorising  an  application  to  a  Judge 
of  theCourt,  in  which  the  business,  contained  in  such 
a  WD,  or  the  greatest  part  in  value,  has  been  transacted } 
meaning  an  « application  in  a  case,  where  the  bill  has 
been  deliyered ;  and  the  party  either  before  or  after  ac- 
tion brought  applies  for  taxation;  an4  h^  may  apply; 
ihQugh  no  cause  b  depending,  except  that  in  respect  of 
such  biD;  or  if  there  is  a  cause  in  Court:  but  then  it 
is  an  application  founded  on.tiiis  section.  The  course 
at  law  is,  ihat«before  action  brought  the  reference  is 
obtained  of  course :  but,  if  the  application  is  after  iac« 
tion  brought,  the  pfurty  is  put  under  terms,  as  to  costs^ 
fi>r  not  coming  sooner.  But,  though  this  clause  relates 
to  applications  in  this  form,  and  under  these  circum-' 
stances,  yet  there  ^  a  jurisdiction  both  here  and  at  law 
miich  more  ancient ;  fmd  they  refer  for  taxation  some* 
times  Ex  parte,  some  times  in  causes;  applying  pro* 
cess  independent  of  the  statute ;  and  generally  pursuing 
the  eqiuty, .  with  regard  to  cost3>  which  is  stated  in  the 
statute. 


1806. 


BiGNOIt 
3lOHOL^ 


This  order  therefore  is  not  vitious :  a  parly  applying  . 
in  a  cause,  and  obtaining  such  an  order :  the  case  cited 
being  upon  an  application  by  persons  uot  p^ies  to  the 


cause 


^ 


(17)  SUt.  2  Geo.  11.  c.  23.  t.  22. 
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l605*         oau8^    Another  answer  i%  tfaal  I  find  upon  tialkiiig  tm 

^^^""^  f      the  Jttdgesj  that,  sappoaiiig  the  order  irninropefly  &t9 

^^  titled^  if  the  party,  h^s  actually  taken  any  step  under  iV 

BiGNOLr      the  Court  will  not  hear  him  against  it.    If  therefare  ha 

has  attended  the  matter^  that  k  an  actual  waiver  of  tbei 

irregularity. 


It  was  saidy  the  Costs  had  been  ta^^d. 


^^^-  CROOKE  n.  PE  VANDES. 

The  words  TgXCEPTIONS  were  taken  by  the  Plaintiff  to  the 
*•  What  re-  ^^^  Master's  Report  in  this  cause  ( 18):  first,  that  the 
»^  \  -  Master  has  stated,  that  the  sum  of  8000/^  part  of  the 
qaest  of  a  soe-  Personal  estate,  invested  by  the  executor  oh  a  inortgage, 
cific  fand  held  does  not  constitute  part  of  the  residue : 
a  general  resi- 
doary  disposi-      ^dly.  That  the  Master  docs  not  state,  thicit  no  act  hadf 

tien :  the  fall    been  done  by  the  Plaintiff  and  John  Wright  to  sever  the 

sense  not  beuig  joint-tenandy. 
necessarily 

''rita*'*thrJ!!^  Mr.  mcAarcfc  and  Mr.  Hart,  for  the  Plaintiff,  in  sup- 
fore  Mrsonal  ?^^  ^^  ^^^  Exceptions,  claimed  the  whole  8000A  as  Ae 
estate   be-        siurviving  residuary  legatee*. 

qneathed  upon 

a  contiDgency      Mr*  JRomi%  and  Mr.  Cooke,  for  the  Report,  upon  &€ 

too  remote ;      second  Exception  contended,  that  the  result  of  the  evi^ 

not  being  to  dence  was  an  actual  agreement  to  ilivide  this  personal 
take  place  unta  ^^^.^ 

thirty  years 

after  the  tes-    ?    .  .    v  «  *  ,r  «  -.-«.    -.^ 

tator's  death.  ^^^  Reported  aate,  VoL  IX,  197. 

Residue  bequeathed  to  two :  they  take  a  joint  interest. 
An  agreement  for  severance  as  to  the  whole  may  be  inferred  from 
their  conduct;  dividing,  as  the  property  was  received. 
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fadfte  ;  tit  which:  aa  deed  ia  nteessary :  any  uhderstahdU  IM^. 

bg  or  agraement  generaDy  to  divide  the  persoaal  estate  c^^^^ 

would  operate  upon  this  outstanding  sain,  as  the  money  p^ 

actnallygot  to  theSi'  hands;  and  aceerdiag  to  the.  evi-  PsVANDMi 
denee  they  did  actually  divide  all  the  reaiduoj  that  gol 
to  theur  handsr 

7%^  Lord  Chancellor. 
My  judgment  upon  this  Will  must  be  mere  c<mject«re« 
The  real  question  to  be  decided  is.  Whether  there  is  a 
general  leaidua  given;  into  which  ptoticular  liegades 
wiD  fiJl!  Uj^on  looking  into  the  original  Vdll  it  seem« 
to  be  from  an  after-thought  that  a  word  k  said  about 
the  residuew  The'  words  intimate  an  intention  to  dis« 
pose  of  the  wof  Idly  effects  he  is  entrusted  withal  % 
^^  Imprimisr^  &Ck  A  question  might  have  ariseuj  whe^ 
tber  the  residuary  legatees  would  have  taken  the  lease? 
bold  estate,  or  the  plate^  &c*  in  case  of  lapse.  I  have 
my  little  doubts  diat  the  testator  thought,  he  had 
described  every  subject  of  property  he  had,  except 
whit  is  in  the  last  bequest.  If  the  legatees  of  the 
different  wrts  of  property,  which  probably  formed  th4 
^rbole  substance,  except  what  is  comprised  in  the  lai*^ 
bequest,  had  died  in  the  lifetime  of  the  testator* 
the  question  would  have  arisen,  whether  imder  the 
words  ''-What  remains  to  g6  to  my  grandsons,*'  that 
property  would  have  i&Uen  into  the  residue.  If  it  woyldi 
that  must  have  been  upon  this  ground ;  that  those 
words  had  the  same  meaning,  as  if  he  had  bequeathed 
^'aD  tbei  residue.**  If  those  words  would  have  en»- 
bfaced  those  lapsed  legacies,  they  will  embrace  this 
fimd,  constituted  by  the  preceding  clause;  by  whidn 
lucving  before  created  a  great  variety  of  spedfic  and  pe<- 
^imiary  legJaci^,  he  makes  a  firpecffic  bequest  of  his 
ready  cash  and  rents  due  *to  him,  stock,  and  what  » 
^  owing 
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1805«         oidng  to  him  on  any  other  securities ;  -  dhrecting,  that 

^/^^^         such  part  as  is  not  upon  Parlianient  security  may  be  firai 

:  V.  89^  in;  and  that  his  debts,  funeral  charges,  and  legades^ 

Db  V ANDES,    ghall  be  thrown  upon  this  part  of  his  propierty.    The 

words  in  the  disposition  immediately  following,  ''  Whal; 
"  overplus  remains  "  must  mean  the  overplus  of  that  agr 
gregate  fund,  so  collected  after  satisfaction  of  the  debts 
and  legacies.    Out  of  this  fond  in  a  certain  event  ^OOOf* 

is  to  be  given ;  provided  it  is  legally  given, 

■ .  •  .1 

*  With  the  Will,  thus  expressed,  the  testator  appears 
to  have  been  originally  satisfied;  and  it  had  escaped  him 
to  make  any  residuary  bequest.  The  .words  "  What 
'^  remains  to  go  to  my  grandsons**  appear  to  have  been 
iiddied  afterwards,  in  a  very  different  hand,  and  very  in- 
accurate spelling.  If  those  words  are  read  as  belonging 
to  that  fund  only,  the  fair  construction  b,  that  he  means 
to  give  that  fund  to  them  with  the  .  deduction  !  of 
the  8000/.,  or  not,  according  to  the.  event.  But  that 
construction  is  not  necessary ;  ;for  unless  it  necessarily 
appears,  that  those  words,  "  What  remains,**  are .  not  to 
have  the 'foil  sense,  they  must  have  that  sense  given  .to 
^  them ;  and  there  is  no  right  to  say,  those  words,  do  not 
jnean  all,  that  the  words  will  carry;  which  is  all,  that  by 
the  effect  of  the  Will,  is  not  disposed  of.  .  Those  wofds 
are  equivalent  to  the  Laiin  word  ''  Residuum  /**  and  will 
carry  the. whole  residue;  comprising  every  thing,  in 
the  events  not  disposed  of. .  If  the  persolis,  to  whom  the 
leasehold  estates  are  bequeathed,  or  the  daughter,  w(io 
took  the  plate,  jewels,  and  stock,  upon  his  estate,  had 
died  in  the  life  of  the  testator,  these  words  are  larg6 
/enough  to  take  in  every  thing,  not  disposed  of,  and,  thai 
wQuld  fall  into  the  residue  of  the  personal  estate.  .  That 
is  the  best  opinion  I  can  j^ve  upon  this  \^^:  but  aiqr 
opinion  must  be  very  unsatisfactory  ( 19  )• 

The 
(19)  Bfand  v.  Lamb,  ^  Madd.  412. 
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tenancy,  is' mere  matter  of  evidence.     It  is  not  necei^     ^  ^^'''^ 

ttury  to  shew  a  specific  act  of  division  of  each  part  of  ^^ 

the  property,  if  there  has  heen  a  general,  dealing,  suffi-   P^  VandbI* 

tient  to  manifest  the  intention  to  divide  the  whole*    The 

acts,  done  as.  to  parts,  niay  be  evidence  as  to  the  rest; 

as  to  which  no  act  h^s  been  done. '  Their  division  of  all 

the  other  parts  of  the  estate  is  evidence  of  dieir  inton^^ 

tioQ  to  divide  this,  whenever    they  could   lay  hold  of 

it(20). 

.■.•"■  . '  ■     -   . 

(90)  Vocibom  V.  Jaeiboit,  ante>  VoL  VII,  535.  IX,  501. 
Ike  the  notes,  208,  607* 


LANGFORD  r.  GASCOYNE/ 


Ro£ls. 

1805. 
Jicfy25lA. 
fpHE   Bill  was   filed   by  a  widow,   entitled  for  life^    Execator  do« 

^  if  she  should  continue  a  widow,  to  the  freehold  i'^g  *nj  act,  by 
and  personal  estates  of  her  husband  under  his  Will,  and  ^hich  proper- 
>jrlue  general  residuary  devUees  and  legatees/^ainrt  J^^,"^^" 
hiB  executors  Gascoyne,  Spurrell,  and  Lambert,  for  the  InQ|i|^«  exeou«» 
usual  accounts ;  which  were  directed  by  the  decr^.  tor,  tboogb 

with  an  inno- 
The  Master,    by  his  Report,    chiarged    all  the  D^  cent  motive,  is 
fendants  with  the  receipt  of  761/.  5s.  under  these  cii^  equally  an- 
cmnstances,  proved  by  the  affidavit  of  a  witness ;  stating,  •^ej^ble. 

that  on  the  22d  of  February,  1792,  the  day  after  the  tes-    Otherwise,  if 

.    -•         ,     ,      ,  *     4  1.  he  IS  merely 

tator  8  funeral,  the  three  executors  met  at  the  house  of  ^^^^i^^     rf^^ 

tibe  testator  at  Barking    in  Essex;  and  the  Pkintifi^  cestui  que  trust 

Mrs.  Longford,  the  widow,  who  was  present,  left  the  room  barred  by  ac« 

to  fi^tch  a  bag  of  money;   and  upon  her  return  with  it  qaiesceuce. 

asked  the  deponent,   to  which  of  the  Defendants  she 

should 
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deliver  it  rand  die  cUponeii»  wt  lliw  bairilig  a 
good  opimoB  ctG/ueoyne'n  drcnmitaiioeSf  ad^iaed  her 
to  ddBrer  it  to  JS^mreU;  upon  whiok  idi««pa8«ed^  by 
-Qmcayne  and  Lambert,  who  weM  sitting  tiear  die  do«ri 
ind  ddireped  the  bag  into  -the  handa  o£  JS^pmrreBk'  wh^ 
counted  the  money  over ;  and  then  ddivered  it  ieto  ih« 
hmis  i&l  GjBucoyne.  The  witnen  fiurtiier  atatcd,  that  at 
ihat  time  Goacoyw  was  not  reputed  to  be  in  good  cir^ 
eumttano^  . 

The  Defendants  SpurreU  and  Lambert  took  Exceptions 
to  the  Report.  The  answer  of  the  Defendant  JSpmrrett 
stated,  that  he  did  not  know,  that  he  tock  and  coimtod 
out  the  money;  but  it  was  laid  upon  the  table,  and 
counted  out ;  and  afterwards  Gascoyne  took  it  up ;  and 
carried  it  away. 

Mr.  RomiUy  and  Mr.  Raupell,  in  support  of  the  Ex** 
ceptions,  referring  to  Bacon  v.  Bacon  (  21 ),  and  Chambers 
T.  Minchin  (22),  contended,  that  none  of  the  cases  went 
ihe  length  of  charging-  one  executor,  merely  as*  hanng 
seen  another  receive  the  money ;  and  that  it  is  impossible 
to  go  upon  the  circumstances,  stated  in  the  Report  $ 
which  would  mi&e  it  depend  upon  such  an  aecid^rt  as, 
who  sat  nearest  to  the  door* 


« 


Mr.  Richards  and  Mr.  Leach,  for  the  Report,  insisted, 
that  $pon  the  result  of  the  evidence  SpurreU  having  re- 
ceived the  money,  and  delivered  it  to  the  othor  execu- 
tor, must  be  charged.  This  executor,  having  .taken 
upon  himself  to  act,  having  once  had  the  money  in  his 
possession,  and  having  delivered  it  to  the  co^xeciitiN% 
whether  with  a  view  to  give  him  any  advantage,  or  from 


(1\)  Ante,  Vol.  V,  331. 

(22)  Ante,  Vol.  VII;  186. 
*£ord  Shipbrook  v.  Lard  Hin^ 
chinbrookf  ante,  252.     Post, 


Vol.  XVI,  477.  Balckck  r. 
Srof/,  ante,  Vol.11,  078,  and 
the  note,  679.  Bricer.  Stokes, 
ante,  319. 
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^kfUned  waMHUntibt   matt    be    ans«»«ble.;    and    ift 
vWhin  tht  MMtMiidg  of  Lord  Tkurbno   in  ISaSkr  v. 

SrXe  MAidtBR  ^  Me  Rolls. 
Hie  iQuestioii  ib,  wliefiher  die  money  Is  to  be  dnn 
iMcieJ  asio  fiir  in  the  possession  of  iMs  etecutor,  Aiat 
iMciS'to  Ike  aii»«reiPaUe  fbr  whal  after w^ris  lieeoAies  of  it« 
It  is  true,  this  is  not  a  pigment  to-him  bjr  imy  'debtor  t^ 
the  estate.  It  is  no  more  than  if,  examining  the  reposi- 
tories of  the  testator,  they  had  fomid  this  properly,  and 
Ais  executor  had  taken  it,  and  afterwa^s  defirered  it  to 
(QMetfyne.  That  is  th^  way,  in  which  this  case  i^  to  be 
li^msidered.*  But  in  fact  it  is  ih  his  possession ;  and  ac- 
tordhig  to  the  evidence  it  is  put  in  his  possession  by 
seleetion  of  him,  as  the  proper  person  to  be  entrusted 
^ifh  it  in  pl^ference  to  Geucoyne.  The  doubt,  inti- 
mated by  the  witness  as  to*Gaseoyne^  was  not  kno^  t3 
SpurreU;  but  it  weighed  with  the  widow  in  delivering  the 
money.  The  rule  in  all  the  cases  is,  that,  if  an  executor 
does  .any  act,  by  which  money  gets  into  the  possession  of 

• 

another  executor,  the  former  is  equally  answerable  wit]^ 
'the  other:  not,  where  an  executor  is  merely  passive,  by 
not  obstructing  the  other  in  receiving  it.  But  if  the  one 
contributes  in  any  way  to  enable  the  other  to  obtain  .pos- 
session, he  is  luiswerable;  unless  he  can  assign  a  sufB- 
oent  excuse;  as  there  was  in  Bacon  v.  Bacon  (24)  a 
justifiable  object* 

In  this  caae*Spurrell  chooses  to  part  with  this  monejr, 
of  which  he  had  the  possession :  probably  from  an  innc>- 
cent  motive;  thinking  Gascoyrie  more  fit  to  be  trusted 
wiih  it  than  himself,  or  the  other  executor.  But  in 
most  of  these  cases,  where  executors  were  charged,  the 
'motive  was  innocent ;  only  the  result  was  unfortunate. 

I  feel 
(M)  2  Bro.  C.  C.  ll4.  (24)  ^Ante,  Vol.  V,  331  • 
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cuBi)bi!8ilce0f  appeared  upon  the'abatnict  to  be  Uie  lesido^ 
of  a  term  of  yearSf  granted  by  Sir  Richard  Qroevenar  m 
1722,  to  expire  ia  1880;  and  a  reversionary  term  firem 
that  time  for  ibirCy'^fout  yean,  gratited  to  Ae  Plaintiff 
in  1791  by  the  tmsteesi  of  Lord  Groswenorm  To  Ibb 
title  two  ohjee&anB  were  taken  by  the  Defendant :  Ist, 
that  the  right  of  the  lessors  to  make  the  tevesdcmaiy 
lease  of  1791  diould  be  made  out  by  deducting  the 
tide  of  the  fise-simple  from  the  early  part  of  tbe  abstract 
to  the  date  ci  that  leasee  vis.  from  Stir  Bichmrd 
Grosvenor. 


Sdly,  That  by  a  deed  of  bargadn  and  sale,  dated  ^the 
5th  of  AprUf  1785,  between  Lord  Grosvenor  and  the 
tmstees,  it  appeared^  that  soTeral  freehold  and  leaa^ 
liold  estates,  including  the  premises  in  qoisstiotfi^  wttb 
by  indentures  of  lease  and  rdease,  dated  die  Ist  of 
April,  1777,  charged  with  several  ren^cAaiges^  jmth 
tures,  mor^ages,  and  incumbrances ;  and  a  proTisioo 
was  made  by  the  deed  of  bargam  and  sale,  by  a  sale 
of  part  of  the  premises  and  oAerwise,  for  exonet* 
rating  certain  prembes  from  the  incumbrances ;  and  it 
'did  not  appear,  that  the  preimses  had  been  discharged; 
or  the  premises,  contracted  for,  released. 

The  Master's  judgment  being  against  the  tide,  the 
FhintiflP  took  excentions  to  die  Renort. 


Mr.  lUchards,  Mr.  Romilly,  and  Mr.  Wkiie,  for  the 
Plaindfi^  in  support  of  the  Exceptions. 
The  lessee  has  no  power,  especially  after  the  lease 
has  been  ekecuted,  to  call  upon  the  lessor  to  produce 
his  tide.  Such  an  attempt  was  ncTer  made  before. 
The  lessee  cannot  by  any  process  compel  thi^  'jurodue- 
tion.  If  diat  is  necessary,  it  will  be  impossible  to  xiake 
a  transfer  of  such  property.     From  the  nature  of  the 

wntracf 
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'between  lessor  ftiid  lessee,  tihQ  latter  nbt  beihg 
riitided  to  look  into  the  tide  of  his  lessor,  is  entitled 
to  pas*  his  interest  without  producing  that  title  to  a' 
T^etnoDf  who  knows,  he  is  taking  a  leasehold  estate. 
That  18  a  condition  imposed  1)y  the  uhiversal  practice 
Upon  property  of  this  description;  the  proprietor  of 
whidi  is  botind  only  to  give  such  title  as  he  has :  the 
presundpticm  being,  that  the  contract  is  to  take  the  pro- 
perty in  tte  only  manner,  in  which  the  vendor  can  give 
it  mie  ody  case  upon  the  subject  is  Mackreth  v. 
ff^aritig.  Previously  to  that  case  the  practice  of  con* 
>reyaiicing  was  never  to  inquire  beyond  the  lease ;  and 
tlie  general  silence  is  the  strongest  evidence  of  the 
general  opinion  and  the  judgment  of  the  profession* 
Suppose,  the  lessor  had  once  produced  his  title ;  and 
Miisfied  th^  lessee :  is  he,  whenever  his  curiosity  is 
^xdted,  or  whenever  a  contract  is  entered  into  to  assign, 
to  bring  the  lessor  into  the  Master's  office,  and  compel 
hini  fo  produce  his  title?  A  distinction  inay  be  attempted, 
Where  any  incumbrance  can  be  pointed  out:  but  that 
ihiiat  be  decided  upon  the  same  practice.  Suppose,  old 
flUit^gages  are  shewn ;  or  a  term  for  raising  portions : 
in  a  sale  of  the  fee-simple  they  must  be  shewn  to  be 
fitcharged ;  as  that  can  be  done.  But  a  lessee  cannot 
thew,  that  they  are  discharged ;  and  has  no  right  to  call 
apon  his'  lessor  to  ishew  that.  If  any  inconvenience 
had  appeared  in  the  transfer  of  leasehold  property 
without  this  production,  the  legislature  would  have 
lUerfered* 


1805. 


"White 

F0UAMBB« 


'27fe  Lord  Ohancellor. 
'  ]>o  you  carry  it  to  the  extent,    that   the  Defendant 
eonld  not  be  permitted  to  shew,  you  have  a  bad  title? 


'      For  the  Plaintiff. 

'  That  depends  upon  circumstances :  for  instance,  sup- 
pose a  contract  for  a  lease  of  Black-cicre  from  Lord 

Y  2  Grosvenor; 
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Crosvenar ;  and  they  could  shew,  that  Lord  Or&ipetu 
had  no  estate  in  those  premises.  Upon  all  great  estate 
there  must  be  terms  to  secure  portions,  jointoreij  &i 
incumbrances  which  would  affect  the  leases.  Th 
most  important  consequences  *  must  follow  the  dedm 
of  this  point  against  the  vendor.  To  what  extent  is  it  i 
go  ?  Consider  the  case  of  a  great  estate,  with  a  grei 
number  of  leases  upon  it.  Is  the  lessee  bound  to  she 
his  lessor's  title,  notwithstanding  he  has  been  tuuntei 
rupted  in  his  enjoyment?  If  he  is,  though  the  nuudm  < 
IfLW  is,  that  a  man  is  not  bound  to  do  what  is  impo8si|>li 
that  cannot  be  said  to  be  a  maxim  of  equity.  In  tl 
various  instances  of  bills  for  the  specific  performance  i 
an  agreement,  as  to  a  lease,  the  question,  whether  tl 
lessor  could  grant  the  lease,  has  never  been  mad 
The  reason  is,  that,  when  a  lease  is  made  to  a  mai 
his  executors^  administrators,  and  assigns,  in  the  teni 
importing  his  power  to  assign,  that  has  been  considerc 
sufficient,  as  long  as  he  remains  in  quiet  unintermplf 
enjoyment.  In  this  case  it  is  not  necessary  to  carry  il 
proposition  to  this  extent ;  that  the  purchaser  is  to  til 
a  lease,  merely  on  the  ground  that  the  vendor  haa  g 
one;  for  this  is  a  case  of  uninterrupted  possesoon^i 
tojo]rment  under  this  lease :  a  case  peculiar  in  its  drcuE 
stances:  a  lease  in  1722,  to  expbe  in  18^,  and  a  rer^ 
sionary  term  firom  that  time :  both  under  the  same  fiuaOi 
|io  suspicion  upon  the  title. 


[•341] 


Mr.  Piggoti,  Mr.  Alexander,  and  Mr.  Thomstmp  i 
the  Report. 
The  consequences  of  the  decision  of  this  qoestu 
must  be  laid  out  of  the  case.  The  question  is,  Wh 
ther  your  Lordship  will  absolve  this  Plaintiff  from  tl 
performance  of  her  contract  The  proposition  goes  tl 
length;  that  the  purchaser  is  not  at  Uberty,  to  she^ 
*  there  is  no  title  to  that,  for  which  he  pays  his  mone; 
for  the  proposition  is^  that  nothing  more  is  to  be  exl 

hiU 
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to,  -Tliat  may  suit  the  convenience  of  noble  families;-      -wP'*' 

but  the  question  is  a  question  of  right.  Where  is  the'  t>, . 

difference  in  sense  and  justice  upon  this  subject  between    Fouambb«. 

die  ^contract  for  the  fee  and  for  a  lease?    In  the  one 

case  as  much  as  in  the  other  there  is  a  contract.    It  is. 

said,  Ae-Court  is  to  presume  every  thing  in  favour  of  the 

title  from  the  possession)  uninterrupted.    But  the  ob« 

jedion-goes,  not  to  the  original  leasCi  still  in  existenccr. 

but  tb  the   reversionary  lease,    to  commence  fourteen 

Jrears  hence.    Though  no  authority  could,  be  produced, 

the  prittdple  wOI  decide  this  question ;  which  is  simply,: 

%hej(lier  a  person,  who  has  undertaken  to  make  a  good 

tili^-  shidl  be  absolved  from  that  obligation.     But  the 

lease  of  Mackreth  v.  Waring  directly  supports  the  ob* 

jectiom  •  ..        > 

There  is  nothing  to  prevent  a  lessee  from  contract- 
ing fbr  the  means  of  exhibiting  his  title,  if  he  chooses 
td  take  it  to  market.    If  the  purchaser  has  the  means  of 
Bhewing  a  reasonable,  primd  facte^  case  of  objection,  can 
the  vendor  refuse  to  make  any  answ^ft    That  is  the  . 
proposition  assumed.    Suppose  notice   received  from  a 
]paraiiiount  mortgagee  not  to  take  the  lease:  could  not 
^t  objection  be  made ;  and  could  the  vendor  refuse  to 
mswer  it?    It  is  not  necessary  for  this  purpose  to  de- 
dde,  that  a  lessee  in  the  ordinary  case  has  a  right  to 
come  into  equity,  and  compel  the  lessor  to  produce  his 
title:    but,    if'  that  question    shoidd  arise,  the  proper, 
decision  would  be,  that  the  lessor  is  hound  to  do  every 
thing  to    sustain  the  title  of  his    lessee ;   and  among 
other  things  fbr  that  purpose  to  produce  his  title.    To 
dedde  this  ease  it  is  not  necessary  to  lay  down  a  general 
nde:  but  if  the.  Court  was  driven  to  that,  much  the     ^ 
^ least. inconvenience  would  follow  from  a  general   rule,      [  •84^  J 
ihat  a  person,  hdding  leasehold  property,  is  boundf-if 
^  required, 
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required,  to  di/ewi  that  he  holds  it  under  a  good  ti!^ 
Parties'  may,  if  they  choose,  contract  to  givQ  only  micb 
title,  as  they  have ;  and  that  would  be  a  case  of.  excep- 
tion. But  it  would  be  monstrous  to  lay  down  geiiexallyj 
with  reference  to  this  description  of  property,  thai;  die 
purchaser  has  no  right  to  ask  the  vendor,  whether  he  is 
oititled  to  the  property  he  contracts  to  sell.  The  oqlj 
efiect  wiU  be,  tjhat  a.  lessee,  unless  he  has  an  exprea 
stipuIfBtioii,  shall  not  haye  a  spedfic.peTformaoce.  TbJi 
decision  will  not  create  any  dUSqulty  in  disposing  of  tfau 
species  of  property ;  and  there  will  be  no  inconyenieDCi 
in  producing  greater  caution.  Though  the  habit  of  con- 
veyanoers  for  a  considerable  time  has  been  to  insist  upos\ 
these  inquiries,  if  any  ground  for  suspicion  htm  busei] 
laid,  yet  that  practi<^  has  not  prevented  t|iis  loose  modi 
of  contracting  without  proper  stipulations,         « 


[♦343] 


Mr.  Bichards^  in  Reply, 

This  is  not  the  ordinary  case  of  a  purchaser,  but  i 

case  ni  generU.    The  purchaser   may  contract  spe^i 

fically,  that  he  will  not  take  the  lease,  unless  the  lessei 

wi}l  discover  his  right  to  assign  it.    This  Court  wil^  not, 

as  between  lessor  apd  lessee,  compel  the  lessor  to  dc 

any  thing  to  defend  the  title ;  which  the  lessee  canno 

dispute. .   The  only  covenant  the  lessor  coidd  be  com 

pelled  to  give  is  a  covenant  for  quiet  enjoyment.    Thi 

lessee  has  no  means  to  call  upon  the  lessor  to  prodvo 

his  title ;  for  the  only  title  the  lessee  has  is  that  siiig^ 

covenant:  yet  he  is  to  the  extent  of  his  interest  a  p^ 

chaser.    This  distinction  ia,  obvious  between  the  sale  o 

an  estate  and  the  grant  of  a  lease^    If  an  acre  is  aoU 

the  vendee  would  have  a  covenant,  to  produce  the. 

deeds.    The  consequences  of  .the  doctrine,  which 

♦objection  goes  to  establish,  will  be  ruinous;    and  tb 

inconvenience  the  other  way  is  comparatively  nothi^ 

They   go  upon   the    presumption,    ^t  incumbrancei 

exiatini 
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9Bg&ag  several  years  ago,  still  exist    The  lessee  has  no^        1605. 
msana  of  dtssrhig  kaj  thing  upon  the  eobject.    The       yf^rm 
Court  cannot  presume,  that  those'  fatcumbraiiCes  exist  v* 

mm..  The  Defendant  must  shew  that  |  and  is  not  en-  Foliambs. 
tided  to  call  tqpon  the  Plaintiff  to  go  into  or  explain  die 
tide  of  the  lessor.  The  case,  where  it  can  be  esta- 
Uished  by  extrindo  proof  that  the  lessor  had  no  right 
to.gmnt  the  lease,  WiD,  when  it  arises,  require  great' 
ohsevration:  but  this  is  Qot  that  case.  The  prin(Ciple» 
adopted  by  Lord  IU>sslyn  in  Page  v.  Simpson{fib)  ap-* 
plieatothis, 

2^  Zoi^  Chamcellob*    . 

I  never  knew  Ae  principle  of  that  case*    PferriovtAf   Assignees  of 

to  that  decision  I  always  said,  and  I  aay  now,  diat#  i#a  bankmpt, 

assignees  of  a  bankrupt  agree  to  sell,  they  agree  to  sett  ^^"^^'•^^E^  ^ 

with  a.  good  title.     There  may  be  special  cases;    as,  *®  '     '"^  '  ** 

1  1  ...      r  •        t_.  ^1  •    »        other  persons* 

where  they  ente^  mto  the  contract,  supposing  they  have   '  ■    .  ^  ^     ^ 

a  good  title,  the  Court  would  stand  neuter;  and  leate  ^m^.  i^^i^  {n 

die  i>ardes  at  law,  according  to  the  course  of  the  late  special  cases, 

audiorities.  as,  if  they  con- 

'tracted  siip« 
IMMiiag  they  had  a  good  title,  the  parties  would  be  left  to  law. 


The  Lard  Chancellok. 
In  the  course  oif  the  argument  of  this  case  propositions     July  26thm 
ef  great  importance  certainly  haye  been  discussed;  and 
were  contended  even  to  the  length,  that,  if  A.  agrees  ter 
take  a  lease  tcft  twenty-one  years,  or  a  building  lease  for 
^mnety-nine  years,  with  a  covenant  to  lay  out  money,  or      [  ^  344  ] 
sabject  to  a  ground-roit,  paying  a  large  gross  sum,  ac 
cording  to  the  principles  of  this  Court  and  the  practice 

of 

(^20)  Ante,  Vol.  V,  lU ;  sec  the  note,  147. 
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of  conveyancing  tbe  penKin,  agreeing. to  take  a  leate  m 
that  sin^ple  case,  has  no  right  in  equity  to  tdl  the  kiaor^ 
before  the  contract  «ball  be  specifically  performed,  he 
shall  shew,  he  has  a  title  to  make  the  lease.  It  is 
aigued  upon  the  ground,  that,  after  the  contract  is  exe*- 
C9ted,  it  is  not  competent  to  the  leasee,  if  -evicted,  to 
do  more  than  to  take  such  remedy,  as  under  the  co« 
Tenants,  to  be  contained  in  that  lease  he  could  have. 
The  present  case  does  not  require  me  to  say  more  upon 
that,  than  that  I  think,  there  may  be  a  very  wide  di£G»r- 
ence  between  the  situation  of  a  man,  who  has  thought 
proper  upon  his  own  examination  of  the  lessor's  tide, 
or  not  examining  it,  or .  bargaining  for  indemnity,  has 
been  so  foolish  as  to  exetuto,  and  what  a  Court  of  Eqidty 
.  wiO  do  with  reference  to  the  specific  performance  of  an 
agreement  for  a  lease,  not  yet  executed. 


lieisee  cannot  Another  proposition  has  been  stated.  If  a  person 
dispute  the  ti-  becomes  lessee,  firom  that  moment  he  certainly  ^cannot 
tie  of  his  land-  dispute  the  tide  of  his  landlord  (S7 ) ;  and  it  is  said,  diat 
^9^:  he  has  no  right,  and  unquestionably  he  has  nq  right,  jfor 

die  purpose  of  enabling  him  to  dispute  it,  to  call  for  the 
production  of  any  of  the  tide-deeds;  that  the  infei&- 
ence  is,  that  if  a  person,  possessed  of  a  term  for  years, 
thinks  proper  to  ofiSsr  that  term  to  sale,  unless  there  are 
some  specialties  in  the  terms  of  the  contract,  the  mean- 
.  ing  of  such  an  agreement  is,  that  the  vendee  shal)  take 
the  title  of  the  vendor,  whatever  it  is;-  and,  however 
infirm,  the  vendor  has  nothing  to  do  but  to  produce  the 
Instrument  of  demise ;  and  to  shew  by  tradiig  the  tide 
fix>m  the  original  lessee  to  himself^  diat  no  incumbrance 
has  been  brought  upon  that  tide  by  die  original  lessee 
or  the.  mesne  ^assigns.     This  has  been  compared  to  i^ 


(27)  See  ante,  Dungey  v.  Angove,  Vol.  II,  d04,  and  Iho 
note,  305, 
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6ui^  which  I'jdiall  fifaordjr  botioe,  in  order  to!  enter  my  idOS* 

protest  against  the  doctrine  contained  in  it ;  if  it  really  w^[^ 

doev  contain  any  such,  doctrxne^  as  is  represented:  the  ^^ 

oaae  ^Pcpe  ^.  Simpsan  (28>    That  assignees  under  -a;  Foua^mbb, 

Commission  of  Baiikruptcy  may^sell  under  a  spedal  coii-.  Assignees  an* 

tract  Buch  estate  as  the  bankrupt  had>  I  admit  (£9  )•  But^- 

i»  •      rnptcy  con- 
if  the.  assignees  exhibit  to  sale  a  freehold  estate  of  m--  ^j^^^q^  |^  ^^11 

heritance,  not  marking  by  the  contract,  that  they  mean  g^  estate,  ge* 

to  sdl  QOthifig  more  than  it  shall  turn  out  the  bankrupt  uerally,  bound, 

had,  the  agreement  is  to  sell  the  inheritancei  free  from  as  other  per- 

incumbrance;   and  (I  except  a  lease,  which  falls  within  *o^s>  ^  mwke 

this  case)  there  is  no  principle,  which  can  protect  the  f  ^*  ,    *®  *^* 

ssrigAees;  if  they  do  not  inform  themselTes,  before  they  r      ^       » 

propose  a  sale^   what  is  the  real   natture  of  the  title.  emnbraQ^g. 

Ptoposing  an  estate  in  terms,  which,  if  used  by  any  i^ui^  |f  j^  ^^ 

other  perscm,  would   be  taken  to   tender    a  freehold  pears  before 

estate  of  inheritance  free  from  incumbrances,  they  can«-  the  oontract 

not  say,    that  is  not  what  they  meant  to  tender.     I  executed,  that 

agree  to  that  case,  if  it  means  only  this;   that,  if  they  ^^y  cannot 

oflfer.to   a  purchaser  a  freehold  estate,  free  from  in*  '^  ^  '^^    .  " 

t   1    f         1  I.  tie.  toe  parties 

cumbrances,   and  before  the  contract  executed  it  ap*        id  b    1  ft 

pears  to  a.  Court  of  Equity,  that  the   assignees  can-'  ^  j^^^ 

not   make  such  title,    the  Court  of  Equity  ought .  to 

leavo  the  jiarties  to  Law.     The  assignees,  when  they 

inake  a  tide,  only  covenant,  that  they  have  not  incmnr 

bered ;  but  that  does  not  prove,  that  they  did  not  mean 

to  aell  the  fee-simple;   and«they  ase  only  in  the  same 

aitnatioii  as  other  persons,  who,  haying  tendered  a  fee* 

pimple  to  sale,  find,    they  had .  been  mistaken  in   the 

titl^;  and  in  that  case  the  Court  would  only  say,' they 

should  be.,  left  to  Law.     The  proposition  is  very  dit 

ferent,  that,  where  assignees  of  a  bankrupt  expose  to 

aide .  an  estate  of  inheritance,  they  are  not  bound,  as 

dSigently  to  inform,  themselves  of  the  tide,  and  bound 

\}j  a^e  contract,  as  mucl^  ^  ^ny  other  trustees.     But 

n  that 

(2a)  Ante,  Vol.  V,  146 ;      (29)  Freme  v.  Wright,  4  Mhd. 
see  the  note,  147.  364. 
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that  case  does  not  govero  this :  that  being  the  ease  of 
persons,  supposing  themselves  entitled,  to  a  freehold 
estate  of  inheritance,  free  from  incumbrancesi  pro* 
posing  to  sell :  this  the  case  of  a  person,  suppodng  her- 
self entitled  to  a  leasehold  estate ;  and  the  contract  of 
such  a  party  is  always  with  this  qualification ;  that,  wfaat- 
eyer  are  the  terms  of  the  contract,  the  party  nieiuw- to 
propose  a  leasehold  estate,  evidenced  to  be  held  by  a 
good  title,  as  far  as  the  deeds»  the  production  oi  which 
the.  party  has  the  power  of  compelling,  can  prove  it  a 
good  title* 


[  •347  ] 


This,  as  a  general  question,  is^most  important*  *The 
proposition  is  very  intelligible,  that  a  person,  intending 
to  sell  a  leasehold  estate,  may  inform  mankind,  that 
he  means  to  sell  such  interest  as  he  has;  and  the 
per^n,  proposing  to  buy,  may  refuse  to  contract,  un- 
less the  vendor  will  shew,  not  only  the  term,  and,  that 
it  IB  free  from  incumbrance;  but  also,  that  the  lessor, 
had  an  estate  out  of  which  the  term  could  be  carved* 
It  is  for  future  consideration,  whether  the  best  decision 
woidd,  or  would  not,  be,  that  in  the  former  case  the 
vendor  shoidd  expressly  say,  he  means  to  sell  only  what 
he  has ;  or,  if  a  farther  examination  of  the  tide  is  ie« 
quired  than  according  to  the  general  course  of  dealing 
with  lessees,  it  should  be  upon  the  lessee;  or,  whe* 
ther,  considering  tbe  nature  of  the  subject,  and  estate, 

and  the  infimuty  of  the  lessee's  title  to  call  iinr  the 
production,  it  ought  prkndfatie  to  be  imderstood  in  a 
Court  of  Equity  to  mean  only  a  good  title,  shewn  by 
deduction  from  the  first  lessee,  and  without  incumbrance 
in  the  mean  time;  and,  that  is  all,  that  is  to  be  the 
subject  of  the  contract.  But,  if  ever  it  should  be  my 
duty  to  decid<B  a  question  so  important,  I  will  not  leave 
mankind  to  speculate  upon  «any  judgment  I  alone 
^can  give;  but  I  wi!  have  the  best  assistance  upon  such 

a  point ; 
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s-pomt;  for  I  can  hardly  estimate  the  consiequenees  of 
law  £Knii  either  doctrine. 

'When  this  doctrine  is  btid  down  generaOy,  as  appKed 
to' all  purchases  of  terms,  it  is  intended,  tbat>  if  a  term 
IS '  created  to  commence  in  fuiuro,  under  which  posses* 
skm  has  never  yet  been  had,  or  a  term  is  granted^  when 
as  yet  the  title  of  the  lessor  is  not  five  days  old,  in  all 
drcumttances,  the  mere  production  of  the  instrument 
of  lease,  with  a  title  shewn  under  that  from  the  lessee^ 
b  Conclusive;  not  only  as  the  ground  of  actum  upon 
the  eovenan^  but  upon  a  claim  of  specific  performaooe 
in  Equity?  If  that  is  so,  such  a  contract  without 
guarding^  against  the  consequences  ]»  most.  improTH 
dent ;  and,  when  it  is  said,  great  mischief  m^y  axw^ 
if  a  contract  for  the  assignment  of  a. lease  is  to  be  in 
termst  betraying  a  doubt,  whether  the  lessor's  title  is 
good,  I  feel  that:  but  on  the  other  band,  if  it  is 
established  in  Equity,  that  under  all  circumstances,  ( 
eluding  special  contract)  with  reference  to  possession, 
as  evidencing  title,  or  the  want  of  it,  as  evidence,  that 
the  title  is  infirm^  or  whether  the.  lease  is  in  posses- 
sion or  revefeion,  and  where  the  lessor  was  or  was  not 
in  possession,  this  is  to  be  the  meaning  of  such  a  con- 
tract, fixmi  the  moment  that  is  laid  down  in  Equity  it 
is  precisely  the  same  thing  as  a  notice  in  every  proposal 
for  the  sale  of  a  leasehold  estate ;  and  the  world  must 
understand  that  to  be  the  meaning  of  the  contract; 
unless  there  are  special  terms.  Tha  nuschief  therefore 
is  done  the  moment  the  principle  is  laid  down  in  a  Cknurt 
of 'Equity,  • 


1605; 


WhitK 

r. 
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As  to  the  point,  when  it  may  he  necessary  to  decide 
it,  how  far  the  lessee  can  call  for  k  production  of  the 
deeds  of  •  the  lessor,  it  will  be  necessary  to  look  into 
that/  before  the  general  notion,  that  he  cannot  call  for 

«bat 


548 


CASES  IN  CHANCERY. 


I8a5» 


IVhitb 

V. 
POUAMBB. 


Qmt  production,  can  be  shaken ;  if  it  ever  can  be  shaken* 
It  wiU  be  necessary  to  look  back  to  the  oldest  Aises ; 
to  be  traced  from  the  case  of  feoffment  with  or  without 
warranty,  before  we  can  say,  what  should  be  the  doctfihe 
of  a  Court  of  Equity,  with  analogy  to  the  Law. 

But  it  is  not  necessary  in  this  particular  case  to  de^ 
cide  any  of  the^e  points.  I  shall  state  the  grounds^ 
on  which  I  decide  this  case ;  which  has  great  singularity. 
It  is  necessary  to  attend,  first,  to  the  contract  itself; 
next,  to  the  nature  pf  the  interest  of  the  vendor  in 
.  the  property :  the  rather,  as,  if  the  doctrine  of  Equity 
ought  to  be  in  the  ordinary  case,  that  a  person,  con* 
tracting  to  buy  a  leasehold  estate,  is  to  take  it  with  such 
title  as  the  lessee  may  happen  to  have,  it  is  absolutely 
necessary,  attending  to  the  consequences,  that  the 
purchaser  should  at  least  know  accurately,  what  *he 
is  bu3ring;  and,  that  he  buys  nothing,  that  can  sub? 
ject  him  to  more  inconvenience  than  belongs  to  that 
doctrine.  For  instance;  the  vendor  representing  himself 
as  having  the  residue  of  a  term,  fifty- years;  and  pro* 
posing  to  sell  that  residue,  if  such  be  the  doctrine  of 
Courts  of  Equity,  the  difference  is  wide,*  whether  the 
purchaser  is  to  take  an  assignment  of  one.  term  for  the 
residue,  fifty  years,  of  a  lease,  that  has  been  existing 
-A  century,  with  possession  under  it;  buying  therefore  aa 
interest  fi>r  fifty  years,  the  remainder  of  a  term  of  150 
years ;  where  the  evidence  of  the  lessor's  title  is  an  in- 
strument executedy»  and  actual  enjoyment  under  it  fcur  a 
century ;  or,  is  called  upopi  under  all  the  inconvenience, 
belonging  to  the  evcution  of  a  contract  for  the  aa^ 
signment  of  a  lease,  to  take,  not  such  a  residue  of 
«i£  old  term,  but  •  amall  remnant  of  anoM  term; 
and,  instead  of  having  the  remaining  years  parcel 
of  the  same  term,  under  the  same  instrument,  is  called 
upon  to  take  another  term,  not  from  the  same  lea- 
aor,  from  persons  not  appearing  upon  the  face  of  the 

instrument 
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intfxument  ever  to  have'  had  possession ;  ^hose  poeseasiM  ^        1B05. . 
he  cannot  by  his  own  inquiries  recognise;  and  the  in^.       ^ymx^. 
texest  for  fifty  years,   beyond  the  parcel  of  the  .old  tenoi:  v. 

is  to  beipade  up  by  shewing,  that  di^  lessee  has  a  re-  Fouambb.^ 
Teraionary  interest  in  the  same  estate,  not  granted  by  the  • 
same  lessor.  But  it  is  said,  that  lease  is  granted  by- 
persons,  haying,  title  from  the  same  lessor.  That  argu* 
ment  howeyer  is  urged  by  those,  who  dispute  the  ri^^; 
to  see  .the  title  of. the  lessor;  insisting,  the  purchaser 
must  take  the  title  of  the  lessee,  such  ..as  it  is* 
The  effect,  of  this  doctrine  is  very  different,  where  the 
residue  of  an  old  term  may  be  represented  to  be  the- 
aole  object  of  the  assignment^  for  there  is  a  great,  dif-^  "^ 

ferenqe  between  a  purchase  of  a  lease  from  the  first 
lessee,  with  a  covenant,  that  he  has  not  incumbered,; 
and  a  lease,  that  may  have  gone  through  forty 
assignments,  with  a  covenant  from  each  of  those 
assigns,  that  they  respectively  have  not  incuin- 
l^ered,  ^  The  value  of  the  interests  therefore  is  very 
different. 

I  do  not  criticise  upon  th^  expression  "  the  term  ;**• 
as  shewing,  that  only  one  term  was  intended.  The 
words/'  free  from  incumbrai^ces  "  may  mean  either  upcot 
the  Plaintiff 's  interest,  to  be  sold,  ^  or  otherwise  con* 
sidered.  *'  Incumbrances,*'  as  applied  to  the  ground* 
rent,  is  strictly  created  neither  by  the  lessor  nor  the 
lessee ;  but  by  both ;  for  it  is  the  render,  by  the  coin 
tract,  creating  the  lease,  reserved  to  .the  one  party  from 
the  other.  The  Plaintiff,  stating  the  title  thus  generallys 
specifying  none  6f  the  particularities  belonging  to  it, -and, 
proposing  to  perform  the  contract,  and  t6  niake  a  legal 
assignment  for  all  the. residue  of  the  term  for  yeara  te 
come  and  unexpired  therein,  I  do  not  say,  in  a  sense 
that  may  not  include  leases  in  possession  and  reversion^ 
leases  under  very  different  tides:  but  that  is  not/the 
patural  import;   which  is  one  term  in  possession ; ,  i?ot  ] 

twq 
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1805.         t#d  tetnui;   one  in  possession:   the  oth^r  in  reversioti. 

Jf^^  Upon  the  authorities  mesne  assignments,  which  conld 

1^^  not  be  produced,  would  be  presumed,  even  at  law;  to 

TOUAMBB.     make   good  the  title  to  the  residue  of  the  old  term. 

To  make  good  rj^^  nature  of  the  Hamtiff 's  interest,  as  found,  is  the 

*   . ,     ^  -  ^    residue  of  that  term,  and  a  term  in  reversion,  for  thirty- 
residue  ofan^*-  ,,  <■<«<  -<■ 
|,  rp               four  years,  made  by  persons,  who  do  not  appear  upon  the 

mesne  assign-  ""t^^wmeht  to  have  deduced  their  title  from  Sir  Biehard 
ments,  which  Ordwenor,  the  first  grantor :  whatever  the  fact  may  be ; 
cannot  be  pro-  which  is  important;  as  the  moment  you  inquire  into 
dnced,  will  be  the  fact,  you  go  into  the  title.  The  same  evidence,  that 
presamed,  proves,  the  grantors  did  derive  title  from  him,  proves^ 
even  at  law.       ^^^  j^  ^^  subject  to  incumbrances,  that  would  affect  the 

inheritance,   out  of  which   the   reversionary  term  was 

carved. 

« 

Upon  the  particular  circumstances  therefore  this  ia 
not  the  case  of  a  proposid  to  buy  the  residue  of  an  old 
term ;  the  possession  under  which  is  evidence  of  the 
tide,  both  of  the  lessor  and  lessee :  it  is  not  the  case 
of  such  a  lessor,  even  himself  granting  another  term  in 
oUier  premises,  or  a  reversionary  term  in  tiie  sanle: 
but  the  yetiddt  proposes  to  vatake  the  contract  good  by 
offering  the  residue  of  a  term  as  old  as  17^,  with 
possession,  and  the  addition  of  a  lease  of  the  same  pre- 
mises, imder  which  there  has  been  no  possession ;  and 
eould  not  be ;  unless  it  could  be  shewn,  that  the  posses- 
sion under  tiie  first  lease  ought  to  be  connected' with 
the  second,  as  evidence  of  titie ;  which  nevet  can  be 
shewn ;  unless  they  shew  a  transmission  of  the  inherit- 
ance firom  tiie  lessor  of  the  first  lease  to  tiie  lessors  in 
ihe  second,  lliis  is  not  a  cohtract  for  any  thing  but  a 
particular  number  (^  years,  the  residue  of  one  term;  and 
in  discharge  of  that  contract  the  Pluntiff  has  offered, 
■ot  fifty  years,  the  residue  of  one  term,  but  an  entire  re- 
versionary term,  and  the  residue  of  one  in  possession ; 
[  ^S51  ]      ^  both  relating  to  the  same  premises ;  but  granted  by 

different  persons;    the  connection  between  whom    can 

never 
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nmt   he  shewn  but   by  evidence.     Thb    is   a:  case         18te. 

tbeiefiire  of  exception  out  of  that  rule^  if  it  is  a  rule,       ^T^ 

diAfc  baa  been  insisted  on ;  far  the  instnunentSj  produced  ^, 

bythe^  assignor,  go  to  destroy  each  other;    nntfl  she    FouAifBB.- 

introducffii  evidence  to  make  them  cdpsiatent:  the  one 

instrument  asserting  the  inheritance  to  be  in  one  person: 

die  other  asserting  it  to  be  in  others;  which  must  be 

shewB^  to  be  derived  from  tha  first  t   odierwise  prim4 

faeie  it  is  not  to  be  so  taken ;  and  the  evidence^  intro* 

duced  ta  prove  that,    shews,   there  are  incumbrances 

upon  the  inheritance,  prior  to  the  date  of  the  first  leasee 

wUeh  therefore  may  be  affected.    It  is  said,  these  are 

old    incumbrances*     I  •  have   not  been    able    to  find    An  old  in* 

out  the  principle,  upon  which    an    incumbrance    can  cumbrance  to 

be  represented  as  too  old   to  be  attended  to,  unless  ^»*^cn<'«dto 

1  1      1       •     1  rra       #    unless  it  can 

It  can  be  presumed,    that  it  does  not  exist.     That  is  ,  . 

the  answer.     But,  if  it  is  shewn,  that  there  were  in-  ^y^^^  ^  ^^^ 

cninbrances,   which   may  exist, .  am   I   nevertheless   to  not  exist. 

carry  this   contract  into   execution  at  all  hazards:, or 

ought    I   hot   to    leave   such    parties    to  law !     Upon 

the  specialties  of  this  case  the  assignors  themselves  have 

been  obliged  to  raise  up  evidence  of  the  existence  of 

the  ^  incumbrances.     But  farther,    supposing  the  law  to 

be,  that,  when   a  lessee  enters  into  a*  contract  for  the 

assignment  of  his  term,  he  undertakes  only,   that  he 

used  diligence  in  obtaining  his   lease,    had    possession 

ance  imder  it,  that  he  can  shew  the  mesne  assignments ; 

and  that  no  incumbrances  have  been  made  since,  it  is  one 

thing  to  say  in  a  Court  of  Equity,  that  by  reason  of  the 

nature  of  bis  estate,  and  the  imbecility  of  his  claim  to  a 

iprodnietion  of  his  lessor's  title,   that  is  all  he  is  primd 

facie .  to  be  put  to  do,  to  make  good  his  contract :  but  if 

the  purchaser  has  the  means  of  shewing,  that  theiessee 

has  reaOy  no  title,  or,  that  it  is  encumbered,  I  should 

hesitate'  long,  before  I  should  say,  it  was  not  competent 

*to  the  assignee,  proposing  to  deal  honestly,  to  shew      [  ^352  ] 

diat ;  and  would  no|;  in  equity  specifically  perform  such 

a  contract;  being  convinced,  the  subject  of  it  was  worth 
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70LJAMB£«: 


little  or  nbthitig«  If  such  be  the  rale  3b  to  the'produe^ 
tion  to  be  made*  by  the  assignor,  and  evidence  of  mch 
1^  nature  was  produced  by  the  purchaseri  my  oondunoii 
would  be  to  let  the  assignor  make  what  he  could  of  it  at 
law,  but  not  to  give  a  specific  perfonnance(  80  )# 


At  to  the  second  exception,  npon  Ihe  partiodbr  anct 
special  circumstances  of  this  case  these  incumbuanoes 
are  .with  reference  to  this  particular  title  incumtomces^ 
that  I  am  bound  to  look  at ;  without  giving  any  opinion^ 
what  would  have  been  the  case  upon  a  simple  bargain  for 
the  assignment  of  the*  residue  of  a  term  of  fifty  years; 
nothing  being  produced  but  the  lease  itself,^  and  the 
fact  of  enjoyment  under  it  since  17S2.  The  case  there- 
fore.is  at  present  against  the  Plaintifi. 


The  Exceptions  were  over-ruled;  and  the  bill  waa  iia* 
tnissed  without  Costs  (31  )• 


(30)  So  determined,  />e- 
verell  v.  [lord  Bolton^  post, 
VoL  XVni,  606.  Fildei  v. 
Booker^  2  JIfer.  424.  PurvU 
V.  Rayer,  9  Pri,  488.  Ogihne 
Y^Foljambe,  SJIfer.  63,    Dis- 


tinction as  to  a  Bishop's  lease,: 
Fane  y«  ^fencer,  2  MadtL 
440. 

(31)  Vancouver  v.  BHu, 
post,  458 ;  see  463.  Beamed 
OH  CottSf  ^]|2,  3. 


1805.  STENHOUSE  r.  MITCHELL^ 

July  ^th, 21th. 

Bequest  of  the    'WILLIAM  JONES  by  the  tenth  clause  of  his  Will 

debts,  that  made  the  following  disposition : 

shall  be  due  at      "  j^give  to  the  eldest  son  of  my  late  nephew  Alexamkr 

the  death  of    u  jj^^  ^^^  o{  Janet  Sharpe  the  motiier,  aH  the  debt 
tiietesUtorby  , 

mortgages,  ^^ 

bonds,  or  open  accoants,  from  certain  persons,  extended  from  the 

explanation  of  a  similar  bequest  by  another  clause  to  debts  of  tYetj 

description  :  therefore  incladiog  Judgments. 
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^  which  shall  or  may  be  owing  to  me  by  the  hie  John 
*'  Crawfurd  of  BeUfield  estate  in  Jamaica  on  the  Ist 
^  day  oiJamuiry  1794>  say  1794  ^hcfther  by  bond  mqrt* 
''gage  or  open  account  to  the  sole  use  of  my  said  grand- 
-nephew subject  to  his  paying  to  his  brothers  I  think 
*'  there  are  two  of  them '  one  hundred  pounds  each 
''-during  their  tives  or  only  fifty  pounds  I  mean  yearly 
"  in  ease  such  debt  does  not  exceed  eight  thousand 
"pounds  sterling  or  that  his  two  brothers  shall- be 
"  entitled  -to  one-fourth  part  of  the  yearly  interest   at 

5  per  ceni:,  on  whatever  the  sum  or  debt  may  be  owing 

by  JS^/^M  estate/* 
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11th  Clause  f 

I  give  and  bequeath  to  my  nephews  Join  and  Alex" 
ander  Stenhouse  ^Ateoptrnder  Henrt  and  James  Innes 
WiUiam  Innes  and  David  Imes  to  all  or  only  such  of 
them  as  may  be  alive  at  my  death  the  debts  that  shall 
or  may  be  due  and  owing  to  me  at  my  death  whether 
by-  mortgages  bonds  or  open  accounts  by  James 
Campbell  oiDuan  Vale  or  his  brother  JbAn  Campbell 
of  Spotfield  estate  also  by  Thomas  Joseph  Greyai  So* 
merlon  and  Eastham  estates  also  by  Hugh  Bameti  de- 
ceased of  Sporisntan's  HdU  &c.  estates  in  Jamaita 
subject  to  the  payment  of  5  per  cent,  interest  upon 
the  sums  owing  by  those  estates  to  be  ascertained  at 
the  day  of  my  death  for  the  term  of  ten  years  add 
then  to  cease.**         . 


A  subsequent  clause  was  thus  expressed : 
"  I  give  all  the  debt  which  shall  be  owing  by  the  late 
"  John  Craufurd  of  Belaid  estate  at  the  1st  of  Janirar^ 
"  1794  which  I  now  alter  to  the  1st  oi  January  1796  ^ub- 
"  ject  to  the  said  eldest  son  of  the  said  Alexander  Innes 
"  ^ow  ThlMos  Innes  to  whom  that  debt  is  given  on  his 
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*'  paying  to  bis  two  brothers  one  fourth  part  of  the  fn- 
**  terest  of  the  sum  such  debt  may  happen  to  be  at  my 

4eath  at  the  rate  bf  6  per  cent,  during  the  lives  of 

both  or  only  one  of  such  brothers." 


C( 


.u 


Upon  a  Rehearing  of  the  'decree^  pronounced  by  Lord 
Mosslyn^  upon  the  19th  ^{Jidy^  l&OO,  ope  objection  was, 
that  the  decree  had  not  decWred*  that  Ae  Plaintiff  and 
the  other  legatees  under  the  11th  clause,  of  the  Will 
were  entitled  only  to  such  debts  as  were  due  upon 
mortgages,  bonds,  or  open  iEu:counts ;  some  debt^  being 
due  by  judgment,  and  otherwise  than  according  to  the 
terms  of  that  clause. 


Mr.  RomiUy  and  Mr.  Leach,  for  the  Petition  of  Re- 
hearing. 
Upon  the  words  of  this  clause   can  the   testator  be 
sud  to  mean  debts  of  every  description?    If.  a  man, 
having  estates  in  the  counties  of  Middlesex,  Surrey,  Kent, 
and  Essex,  devised  the  estates,  of  which  he  was  seised, 
^  whether  in  Middlesex,  Surreys  or  Kent ;"  could  it  be 
contended,  that  he  me^nt  estates  of  every  description? 
This  testator  being  entitled  to  debts  6f  every  descriptipB> 
by  mortgage,  bond,  judgment,  simple   contract,  stated, 
and  open,  account,  the  cases  have,  a  close  analogy.   -The 
sense  of  the  word   M  whether,"  as  it  is    usqd    in  this 
dause,  is  "  eUher:*'  but  if  debts  of  every  description 
were  expressed,  'V  whether"  would  have  been  the  fwcqper 
term.      That  word  also  may  be  treated  as  redundant ; 
and  cannot  controul  the  dear  intention.    To  support  the 
^ther  construction. the  wordjs  "  6r  otherwise  howsoever '* 
must  be  inserted ;  and  then  the  whole  phrase  **  whedier 
<<  by  mortgages,  bonds,  of  open  accounts "  would  •  bo 
redundant 


Mr. 
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Mr*  Piggaiit  Mr.  Alexander,  Mr.  Raupett,  *  and 
Mr.  CuUen,  in  support  of  the  Decree. 
The  intention. ui)on  these  different  clauses  of  the 
W3I  must  he  taken  to  he,  thfit  aU  the  -debta  should 
pass.  The  diflScuIty  arises  from  the  enumeration:  but, 
to  sustain  the  construction  of  these  legatees,  the  word 
"  whether ','  must .  be  struck:  out  This  enumeration 
was  made,  not  with  a  view  to  confine  the  generality  of 
the  bequest,  but  from  caution;  that  nothing  should 
escape.  Upon  the  other  construction  the  bluest  ^ 
to  Bameii's  debt,  being  a  large  debt  by  judgment, 
must  fail  entirely.  As  to  the  nature  of  these  debti^ 
however,  though  judgment  has  been  recovered  in  the 
West  Indies  upon  a  bond,  an  action  may  be  brought 
in  this  country  upon  the  bond,  as  for  an  original- 
debt,  without  referring  to  that  judgment;  which  could 
npt  be  pleaded  to  that  action ;  Walker  t.  Witter  (  SS  ). 


1806. 
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MrrcHBLi^ 


Mr.  i2omi%,  in  Reply. 
The  Court  will  not  against  tbesQ  express  words  con- 
jecture, that  all  the  debts  we.r^  intended  to  pass.  Some 
of  thie  debts,  due  from  Bamett  were  judgments  upon' 
bonds ;  and  one  a  judgment  upon  an  open  account.  ■  If 
the  former  can  be  represented  as  still  remaining  debts 
upon  bond,  the  latter  could  not  continue  upon  an.  open 
account.  But  after  judgment  recovered  in  .  the  West 
Indies  upon  a  bond,  there  is  no  authority,  establishing^ 
tbajl  aa  fu^tion  can  be  brought  here  upon  the  bond,  as 
an  original  debt,  without  referring  to  th^t  judgment.  The 
caae  ia Dimglcu {S&)  is  not  an  authority  for  that.  The 
Coiiria  of  this  country  will  take  notice  of  the  judgment 
of  another  Court :  as  they  will  of  proceedings  in  a  fo- 
reign 


(«)A»i9/.l. 


(33)  WMMry.  Witter,  D^gl\. 
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reign  country  in  the  Mature  of  a  Commission  of  Bank-- 
ruptcy.  The  consequence -would  follow,  that  if  in  the 
West  Indies  damages  were  recovered  in  an  actiofi  for 
an  assault  or  a  libel,  another  action  might  be  brought 
here  for  the  same  cause ;  and  that  judgment  could  not 
be  pleaded*, 


Tfie  Lord  Chancellor. 
..When  J  dijrected  inquiries  in  this  case^  I  had  a  strong 
and  decided  opinions  that  the  testator  intended  to  give 
all  the  debts,  that  should  be  due  from  these  persons; 
,but,-  that  he  had  used  words,  that  would  not  authorise 
the  Court  to  give  that  judicial  construction ;  but  would 
compel  me,  whatever  the  intention  was,  to  confine  the 
liequest  to  properly,  actually  due  upon  mortgage,  bond, 
or  open  account.    I  am  stUl  of  that  opinion  so  strongly, 
that,  unless  I  bad  the  authority  of  the  testator  Juinself 
from  the  Will  against  that,  it  would  be  very  difficult  to 
persuade  me  to  enlarge  it.  •  But  upon  the  subaequent 
-clause,  with  reference  to  the  debt  in  the  tenth  clause, 
the  testator  himself  has  #aid,  that  when  he  gives  debts, 
whether    due    by    mortgage,  bond,   or    open  aooouii^ 
speaking  of  debts  due  by  estates,  he  means:  all  the  de|>tB 
those  persons  whom  he  names,   shall  owe  him  •at  the 
period,  to  which  he   refers;  in  that  clause-  1794  and 
.179G;  and  in  ihe  other  at  his  death.    That  is  the  safest 
construction;  for  though  at  the  date  of  his  Will  con- 
siderable sums  were  due  to  him  from  those  persona  and 
-their  estates,  he  has  framed  his  Will  so  that  he  doe*  not 
dispose  of  those,  which  were  due  to  him  at  that  time ; 
but,  if  due  at  his  death,  they  would  have  passed ;  and,  if 
^ose  debts  had  been  paid  off^  and  an  interval  ctf  ten 
yeiars  bad  elapsed,  from  the  period  of  their  diaduurge, 
and  new  debts  had  been  contracted,  those  new  debts, 
though  probably  he  did  not  intend  it,  would  ^taiiy  liave 

passed 
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paasdd  hy  the  Will,   if  due  upon  mortgage,   bond,  or  1885. 

open  account.      An  inquiry  into  the  actual   nature  of  Stenhoose 
the  debt  at.lhe  4late  of  his  Will  is  not  veiy  conclusive;  v. 

when  the  effect  might  be  to  pass,  not  any  of  those,  but  Mitchell, 
fiitose,  debts. 

But  it  strikes  me  thu»:   Any  construction  which'  the 
testator  has  put  ifpon  his  own  words  iii  the  tenth,  is  the 
oonistruction  I  am  authorized,  at  least,  if  not  required,  to 
pat  upoB  the  saiae  words  in  the  eleventh  article.    One 
impttrtaBt  question  has  been  mentioned :  whether,  if  a    Whether  Ac- 
bond  has  been  given  with  judgment  in  Jamaica^  the  ^^^  ^^^  ^P®"* 
party  might  afterwards  sue  upon  the  same  bond  here  ?  *  •  .^'?   .  ^\ 
But  die  true  question  here  is^  not  whether  a  judgment  ,  ^    f 

patsvan  end  legally  to  the  bond-debt;  but,  whether  the  obtained  in  Ja- 
testator  mfeant  that  debt,  secured  by  bond,  though  a  maica,  qwere^ 
judgment  wasT  afterwards  given  for  it.  By  reference  to 
the  tenth  article  of  the  Will  I  have  his  own  authority, 
that  he  did  mean  that.  By  these  words  he  meant  debts, 
whether  settled  and  ascertained  by  security,  or  not.  By 
&e  subsequent  clause,  making  the  alteration  of  the  time 
as  to  the  debt,*  bequeathed  by  the  tenth  clausie^  from  the 
year  1794  to  1796,  he  teHs  you  what  he  meant  by  those 
words;  viz.  all  debts  whatsoever,  that  should  be  due  in 
1796  front  the  owner  oi  BeUjield  estate ;  not  there  quali- 
fying it  either' by  the  words  *^  upbii  the  estate  **^or  thus^ 
'' by  mortgage,  bond,  or  open  account;"  and  then  I  am 
authorized,  if  not  required,  to  say,  he  meant  the  same 
thing  in  the  eleventh  clause  by  the  same  words,  that  he 
had  uaied  in  the  tendi. ' 

-  Upon .  the  whole,  therefore,  the  meaning  of  this 
testator  wlis  to  give  dl  the  debts  these  persons  re* 
apectively  should  owe  him  M' the  period,  to  which  he 
•Atldes  with  reference  to  these  debts.  My  former  opi- 
iii<m  therefore  was  wrong :  and  this  decree  is  right  iu 
that  respect*     •  •  • 
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See  ante,  Vol. 

V,  485.  VII, 

699. 
Claims  by  the 
agent  for  ex- 
penses on  ac- 
count of  the 
principal, 
which  from  the 
condact  of  the 
agent,  under- 
taking the  bu- 
siness without 
authority  or 
agreement, 
could  not  be 
ascertained, 
disallowed. 


BEAUMONT  r.  BOULTBEE. 

9 

'T^HIS  cause  (34)  came  on  upon  Exceptions^  tak^n  to 
the  Master's  Report  by  the  Defendant;  objecting, 
that  the  Master  had  not  made  him  sufficient  allowance 
for  the  agent's,  wages,  in  proportion  to  the  increase  of 
the  coal  got,  beyond  the  stipulated  quantity,  for  the  be* 
nefit  the  Plaintiff  derived  from  the  use  of  the  fire-en- 
gine, and  in  other  respects.  The  cause  also  came  on 
for  farther  directions. 

• 

Mr.  Harty  for  the  Defendant  insisted,  upon  the  ac^ 
quiescence  of  the  Plaintiff,  .that  interest  could  not  be 
carried  back  farther  than  the  time  when  the  Bill  was 
filed. 


The  Lord  Cha^^cellor. 
As  I  understand  this  case  upon  the  exceptions  it  ia 
put  thus ;  that  these  expcnces  Boultbee  would  hare  been 
at,  whether  he  worked  the  extra  coal,    or  not.      The 


Interest  not 
carried  far- 
ther than  the 
time  the  Bill 

was  filed  on 

the  irround  of  &^^^    difficulty  is,   that  where  there  is    a  charge  for 

acquiescence,     actual  work  and  labour,  you  may  calculate  exactly,  that, 

if  it  costs  so  much  to  raise  20,000  loads,  it  will  cost  to 
much  to  raise  30,000:  but  with  regard  to  allowances 
for  agents'  wages  there  is  no  rate  of  proportion ;  for 
you  may  get  an  agent  for  30,000  loads  for  very  little 
more  than  for  20,000  loads.  So,,  as  to  the  fire-engine* 
If  you  could  bring  a  distinct  case,  that,  before  the  new 
colliery  was  entered  upon,  you  paid  an  agent  10^  Op 
year,  and,  iafter  the  new  colliery  was  begun,  he  in- 
sisted on  having  12/.  a-y ear,  that  I  imderstand;  bat 
whiat  rate  is  tKere  to-  go  by  here?    The  fire-engine  is 

merely 


(34)  Reported  ante,  Vol.  V,.485.    VII,  600. 
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merely  to  dfsw  off  the  water.  That  has  nothing  to  do 
irith  raising  the  coals.  He  must  have,  had  sooUe  people 
attending  the  engine  all  day  long.  The  difficulty  is  to 
get  at  any  ration  apd  where  that  difficulty  occurs,  wh6 
18  to  suffer :  the  man,  who  enters  upon  the  concern  with- 
out making  his  agreement  beibre-hand;  or  the  other 
party,  upon  whom  he  enters?  The  inference  is  fair, 
&at  if  30,000  loads  hare  employed  thirty  men  in  a 
year,  one-third  of  that  quantity  will  employ  a  third  of 
tliat  number;  but  the  additional  expence  of  agents* 
wmges,  working  the  fire-engine,  &c.  cannot  be  paid .  for 
by  reference  to  the  excess  beyond  the  stipulated  quan^ 
tity  $  for  in  many  cases  the  excess  can  be  got  just  as 
<*heap  as  the  stipulated  quantity.  It  is  upon  the  Defen- 
dant to  shew  what  the  Master  could  reasonably  hare 
done.  The  principle  is  fair  enough,  that,  if  a  man 
chooses  to  work  my  coals  in  the. dark  without  letting  me 
know,  he  ought  to  make  a  pretty  cl^  case  to  entitle 
him  to  payment 
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I  can  make  nothing  of  the  first  Exception.    The  se- 
cond goes  upon  this ;  that  the  Plaintiff  has  had  the  use 
of  die  fire-engine  in  a  certain  proportion.     I  suppose, 
the  answer  is,  that  BouUbee  was  under  covenant  to  have 
a  good  fire-engine  all  the  time;  and.it  was  to'  be  left,  at 
die  end  of  the  term;  and  that  the  engine,  that  did  for 
the   stipulated  quantity,  would  do  for  the.  excess.      It 
comes  all  to  the  same  thing.    I  can  easily  conceive,  and 
perhaps  the  truth  maybe,  that  the  Defendant  may  not 
have  aUpwanee  enough :    but  where  a  man  chooses  to 
embark  in  a  concern  of  mine,  ypithout  my  leave,  if  he 
does  not  come  off  quite  so  well)  as  if .  h^  had  made  a 
previous, pontract,  he  must  take  the  consequences. 


Upon  the  farther  directions,  as  to  the  interest  from 
the  time  of  the  Bill  filed  there  is  no  doubt.  The  only 
l^uesiion  is'  as  to  that  period,  which  is  called  t}ie  period 

of 
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1805.  of  acquiescence.     I  will  read  the  reports  of  the  case, 

_^    ^"'*'      -  before  I  decide  it :  but,  if  this  case  had  been  oriinnaUy 

^^  before  me,  I  should  have  made  a  much  stronger  decree 

BouLTBBB*  than  Lord  Rosslyn  made. 


Aiig.  12/*. 


The  Lord  PHANCi£LLoa, 
The  only  quiestion  reinaining,  that  of  interest,  is  of 
considerable  importance.  I  have  looked  through  the 
reports  both  of  Lord  Rosslyn^  judgment  and  mine, 
upon  all  the  circumstances  of  this  case;  and  under  all 
the  circumstances  my  opinion  is,  that  this  is  not  a  case 
ia  which  interest  ought  to  be  given  before  the-  time  of 
filing  the  bill.  The  ground,  upon  which  that  opinion 
is  formed,  is  this.  Old  Sir  George  Beaumont  died  in 
1762.    The  present  Sir  George  Beaumont  was  then  ux 

a 

ye^rs  of  age.     The  matter  went  on  through  his  infancy ; 
and  he  afterwards  went  abroad.     He  returned  in  1784; 
at  which  time  consequently  he  was  twenty-eight  years  old. 
From  1784  to  1790  old  BouUbee  lived.   There  was  a  great 
deal  of  coipmuuication  between  them  upon  this :  but  no 
bill  was  filed  in  his  life ;  and  he  died  certainly  under  the 
persuasion,  that  no  demand  was   to  be  made  upon  him. 
The  present  Defendant  had  the  misfortune  under  these 
circumstances  to  be  his  residuary  legatee ;  and  after  the 
death  of  his  father  no  Bill  was  filed  against  him  till 
1798 ;  and  upon  looking  both  at  l«ord*/2o««fyn's  judgment 
and  mine,  as  they  appear  in  the  reports  of  this  case  (35), 
though  we  were  of  opinion  theii^  was  enough  to  autha* 
rize  the  decreej  I  see,  we  were  both  obliged  to  struggle 
through  the  circumstances,  of  difficulty,  which  all  this 
length  of  time  had  tbrowp  in  the  way.     It  is  enough 
under  such  circumstances,  if  he  pays  this  money,  for 
which  he  is  made  accountable  by  the  decree,  with  in- 
terest 

(96)  Ante,  Vol.  V,  486.    VII^  699.   Sec  Lmd  Uarihridi^ 
y.  Vcrnony  IV,  411,  and  the  note,  418. 
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tef'est  from  the  tune  of  the  bOl  filed ;  and,  I  think,  he 
must  pay  the  costs  of  the  suit.  The  interest  is  to  be 
paid  upon  all  thcf  sums  fbUkid  to  havQ  been  due  fix)m. 
the  Defendant  at  the  filing  of  the  bill.  The  Defendant 
tgay  have  suffered  firom  the  length  of  time :  but  if  this 
bin  had'  been  filed  in  the  life  of  old  Bpulibee,  or,  if 
the  cause  had  been  heiard  for  the  first  timie  before  me, 
he  would  have  certainly  suffered  a  great  deal  more. 
One  of  the  circumstances,  upon  which  I  think  I  ought 
not  to  give  interest  prior  to  the  filing  of  the  bill,  is, 
that  long  before  the  bill  filed  all  the  parties  knew  very 
well,  what  was  the  excess  of  getting. 


1805. 

■ 

Beaumont 
boultbeb, 


1806. 


WEBB  V.  Lord  SHAFTESBURY, 


Jufy  ZOik, 
Aftg.  l&H. 

jlffR.  Thomson,  for  the  husband  and  administrator  of    Annuity,  se« 

SusannaR  Leader,  entitled  for  her  life  to  an  an-  oared  upon 
nuity  of  400/.,  secured  by  the  bond  of  the  testator  bond,  payable 
Sir  John  Webb,  moved  that  the  sum  of  100/.  maybe  paid  qawftoriy#  «m1 
to  him  out  of  300/.  19*.  8c/.,  cash  in  the  name  of  the  ^J  ^*"  ^^'l^ 
Accountant-General  on  account  of  the  testator's  personal  ^g|»|g  i^  'j 
estate,  for  s^  quarter's  annuity,  due  to  Susannah  Leader ,  pf  \j^^  perional 
on  the  25th  day  of  March,  1805.  estate,  ordiBred 

to  be  paid  out 
The  bond  expressed,   that   the    annuity  was    to  be  ®^  *  ^"^^  i*^ 
paid   quarterly,    on  the  four  usual  (jtiarter  days.      The  ^®°'t  half- 
testator    by  his  Will   devised   his   real   estates    in  the  JJ^^^'^l^* 
-county  of   Lincoln,    upon    trust"    to    raise    such    6ums  rjLrigi 
of  money  for    the    payment    6i  debts,    legacies,    and    The  annuitant 
wunuties,     aa   his    personal    estate    should    fall    short  having  died 
of    paying.      By  an    Order,    made    on    farther    direc*  between  Lady'^ 
tions,  -it  was    ordered,    that     the    annuitants    should  ^V  *"^  ^^^ 
\m    paid    half-yearly    at   Midsummer    and   Christmas  \  ^^^^*  ^®'* 

Hmder  which    Order    Uie  annuity   was    paid    by    the  '®P'*f*«°^*^^« 

•^  «^  -^      r     obtamed    an 

Accountant-  o.jer  for  pay- 
^lent  of  the  quarter  to  Lady-day. 
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Stkbs 

.V. 

Hastings. 


Mr.  Hart,  for  the  Defendants,   opposed  the  appoint- 
ment; citing Y.  JoUand (39)  \    in  which  case  the 

Ijord  Chancellor  approved  the  principle  of  the  case  be- 
fore Lord  Bosslyn  (  40 )« 

The  Lord  Chancellor. 
In  Hibberi  ▼•  JenUns  I  continued  Swan  as  the  receiver 
on  the  ground,  that  it  was  for  the  benefit  of  the  estate ; 
considering  all  his  knowledge  upon  the'  subject ;  and  it 
was  expressly  without  emolument.  I  do  not  say,  there 
is  any  general  rule,  that  will  not  bend  to  circumstances ; 
but  the  general  principle  is,  that  the  person;  who  accepts 
the  office  of  trustee,  engages  to  do  the  whole  duty  of  a 
receiver  without  emolument.  That  is  useful;  as  the* 
Court,  appointing  a  receiver,  looks  to  the  trustee  to  ex- 
amine with  an  adverse  eye,  to  see,  that  the  receiver 
does  •his  duty.  The  consequence  is,  the  case  of  ap- 
pointing a  trustee  U^  be  receiver  is  extremely  rare ; 
and  only,  where  he  will  act  without  emolument.  There 
is  no  instance  of  such  an  appointment  with  emolu- 
ment; unless  no  one  else  can  be  procured,  who  will 
act  with  the  same  benefit  to  the  estate;  where  there 
•is  a  necessity;  from  th6* circumstance,  that  by  any 
one  else  the  estate  will  not  be  so  well  managed. 
The  'principle  of  the  Court  is,  that  the  trustee 
shall  not  be  the  recdver ;  if  any  other  can  be 
procured. 


(39)  Ante.  Vol.  VIII,  72. 

(40)  ilnoii.  ante,  Vol.  Ill,  616;  see  the  note,  616, 
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The  ATTORNEY-GENERAL  r.  JACKSON.  1W&. 

nPHE  object  of  this  information  was  to  estabUsh  the  .   G[«»«ral  ob^ 

right  of  the  Charity  to  a  small  annual  payment,  Jf  ^®"  ^^  ^^ 

,         J  •     r     J         rwiu  -J  Answer  to  an 

charged  upon  premisesi  m  London*    The  answer  raised  j  ^        ^ 

anobjeetion,  that  all.  the  owner^of  the  premises,  which  ^^^  ^|  ^^ 
were  referred  to  generally,  as  houses  in  London,  without  terre-tenants 
any  particuliEtr  description,  were  not  parties*  of  the  pre- 

misesy  charged 

The  Attorney  General  and  Mr.  Heald,  in  support  of  ^}^  ^®  ^ha- 

ihe  Information,  insisted,  that  it  is  not  necessary  in  thie      ^'  ^^  ?^ 

n      r^i     '  ,   -         «    1  /  t    i*       parties,  wUb- 

ease  of  a  Chanty  to  brmg  aU  the  terre-tenants  before      .  nartt. 

the  Court  in  a  suit  for  the  establbhment  of  the  Charity;  oalar  deseripo 
citing.  The  Attorney  General  i.  S/ieUy{4!l)^   and    Th^  tion.   The 
Attorney  General y.  Wyburgh{4&)^  Conrt  will  di- 

rect inquiries, 

Mr.  RomiUy  and  Mr.  Whishaw)  for  the  Defendants.    "^^^  ®^®' 

This  is  contrary  to  the  estabUshed  practice  of  the    ,         ,   . 

,     ,  charged,  Sec. ; 

Court  in  all  other  cases;  and  to  priiunple.    A  case,  much  previously  de- 
more  ancient  than  those,  that  have  been  rf  ferred  to,  the  ciding  the  va- 
case  of  East  Grinstead  ( 43 ),  the  last  point,  is  in  direct  Itdity  of  the 
opposition  to  them;  and  that  case  id  constantly  referred  charge  against 

to;  as  containing  the  law  upon  this  subject:  ^®  Defend^ 

ants,  beforo . 

"  That,,  if  a  rent-charge  be  granted  to  a  charitable 
f*  use  .out  of  lands  in  several  counties,  the  Commisr 
'^  sioners  are  to  charge  this  rent  by  their  decree  upon 
''  all  the  lands  in  every  county,  according  to  an.  equal 

distribution,  having  regard  to  the  yearly  vali;ie  of.aU 

the  lands  chargeable  with  the  rent ;  and  cannot :  by 
''  their  decree  charge  one  or  two  manors  with  aU  the 

rent,  and  discharge  the  residue  in  other  countieaor 

places ; 


A^AAb,       CUM«A        V&10\/L1«»«|^^       »*a^        •«^OA«AtA«       Am*      \ri>AAVA       \JM 

it 


(4 i)  I  Salk.  1Q3.  (43)  Dukes  Charitable Uses^ 

(42)  1  P.  Wilt.  5W.  64. 
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Attorney- 
General 

Jackson. 


ifidividaals  to  settle  among  diemselvesy  under  aU.ihe  dif- 
ficulties; that  mif^t  occur  in  this  case;  the  relief  being 
given  against  one,  instead  of  bringing  all  to  agitate  the 
question,  as  between  all  and  the  Charity. 

One  passage  from  Dukes  CharitcAle  Uses {4:7)$  that 
has  been  relied  on  against  the  two  cases  cited  by  the 
Attorney  General,  is  in  a  sense  to  be  reconciled  with 
them.  iProbably  the  meaning  was  only,  that,  when  the 
Comnibsioners  are  inquiring,  and  find  a  rent-charge 
actually  given,  they  cannot  by  arrangement  say,  it  shall 
be  paid  out  of  a  particular  estate,  and  discharge  other 
estates,  which  are  charged;  but  must  establish  the 
Charity,  as  it  was  established  by  the  founder.  But 
the  question  is,  if  a  suit  is  instituted  against  any  lands 
in  equity,  admitting,  that  all  are  charged,  whether  the 
Charity  can  call  upon  one  party  to  pay ;  not  contend- 
ing, that  the  others  are  discharged;  but  insisting,  that 
the  rule  of  pleading  is,  that  the  Chapty.  may  bring 
any  one  of  the  estates  before  the  Court ;  leaving  the 
owner  of  that  estate,  as  he  can^  to  sue  the  others  for 
contributioji. 


With  respect  to  the  passage  in  Salkeld  ( 4^ )  it  haa 
been  observed,  that  nothing  is  to  be  found  in  the 
Register's  Book  as  to  the  case,  in  which  it  occurs* 
fiut  the  proposition  is  laid  down  in  the  broadest  manr 
ner,  that  in  the  case  of  a  Charity  it  is  not  necessary 
that  all  the  terre-tenants  should  be  brought  before  ibe 
Court:  but  this  is  added;  and  the  expression  is  very 
singular;  that,  ''  the  terre-tenants  may,  if  tl^  sedc  m. 
**  contribution,  undertake  to  make  them  parties  to  the 
'*  information;  or  help  themselves  by  such  course  as  tbey 
"think  fit" 


(47)  DiiAe^s  Charitable  Uget, 
66.  The  7(h  point. 


(48)  The  Atiomeit  Oemermi 
V.  Sklfy,  iSaik.  169w 
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'  The  principle^  here  asserted,  is,  that  primd  facie  a         1805. 
Qiarity  may  sue  without  making  them  all  parties.    But 
I  cannot  understand  the  concluding  passage,  unless  in 
this  sense:  which  is  conformable  to  the  case  of  The 
Attorney  General  v.  Wyburgh  ( 40 ) ;  that,  if  the  Defen- 
dants insist,  that  there  shall  be  other  parties,  and  can 
point  out,  who  they  are,  in  that  sense  undertaking  to 
enable  the  relators  to  make  them  parties,  then  they  may 
be  made  parties :  or,  ii^  neither  of  them  in  all  probabiUty 
knowing  the  other  property,  that  is  chargeable,  neither 
can  point  out  the  persons,  who  in  respect  of  that  pro- 
perty ought  to  be  parties,  there  can  be  no  species  of 
undertaking  by  the  terre-tenants  with  a  view  to  make 
them  parties,  unless  they  have  a  right  to  pray  the  assist- 
ance of  the  Court  to  make  that  inquiry ;  that  all  may  be 
made  parties,  before  payment  is  compelled.    I  express 
it  so;   for  The  Attorney  General  v.   Wyburgh  strongly 
countenances  some  supposition,  that  such  may  be  the 
doctrine  of  the  Court.     In  that  case  according  to  the 
note,  that  has  been  produced  from  the  Register's  Book, 
it  not  only  appeared  by  the  information,  that  the  Chig^ 
weU  lands  were  charged ;  but  one  of  the  Defendants  in- 
sisted by  his  answer  upon  contribution  by  the  whole;  and 
no  person  was  before  the  Court,  who  had  lands  in  Chig-^ 
well.     So  far  the  report  is  coirect ;  for  by  the  Register's- 
Boot  that  objection  appears  upon  the  pleadings.     Upon    Upon  an  ob- 
what  is  said  by  the  Lord  Chancellor  upon  a  plea  in  jection  for 
abatement  it  has  been  justly  observed,  that  according  to-  ^*°^  ®'  parties 
the  rules  of  pleading,  as  Lord  Redesdale  states  (50 ),  it  is  °®^  necessary 
not  necessary  to  pomt  out  the  parties  by  name :   it  is  ^^^  i,    -       . 
enough,  if  the  objection  points  out,  who  the  individuals  jf  described  so 
are,  by  some  description,  enabling  the  Plaintiff  to  make  as  to  enable 
them  parties ;  and  according  to  the  modern  course  of  plead-  the  Plaiotiflr  to 
ing.  that  declaration  by  Lord  Macclesfield^  which  is  ca-  Mak«  them 

pable  P*'*»««- 

(49)  1  P.  Will.  590.  (60)  Mitf.  146. 

Vol.  XI.  A  A 
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pable  of  that  interpretation,-  ought  to  be  so  understood  f 
that  his  Lordship's  intention  was  not  to  say,  that,  tlfe 
parties  must  be  shewn  by  name :  but  he  made  the 
observation  in  a  case,  in  which  he  felt,  that  lands  in 
Chigwell  had  been  originally  charged;  but,  what  tbey 
wer^,  and  therefore,  who  were  the  owners,  could  not 
be  pointed  out  by  an  answer,  insisting  only,  that  the 
Chigwell  lands  ought  to  contribute ;  not  describing 
them;  or  pointing  the  attention  of  the  relators  to  the 
owners. 


That  point  applies  very  much  to  this  case ;  in  which 
the  objection,  referring  generally  to  houses  in  London, 
not  particularly  describing  them,  the  scite  of  which  may 
now  perhaps  be  part  of  the  King's  highway,  does  not 
Sufficiently  point  the  attention  of  the  relators  to  the  in- 
dividuals to  be  brought  before  the  Court.  It  appears 
however  from  the  record,  that  unless  the  passage  in 
Salkeld  is  construed,  as  I  have  construed  it,  The  Attorney 
General  v.  Wyburgh  is  hardly  an  authority  in  support  of 
that  case;  and  what  Lord  Macclesfield  is  represented 
to  have  said  in  the  judgment  he  actually  gave  does  not 
go.  farther  than  that,  though  a  general  objection  for  want 
of  parties  is  stated,  yet,  if  it  is  left  uncertain,  what  are 
the  lands  and  houses,  chargeable  together  with  those, 
which  are  the  object  of  the  information,  though  they 
may  have  been  purchased  without  notice,  lost,  or  are 
incapable  of  being  distinguished,  the  Court  will  go  on ; 
but  will  endeavour  to  aid  the  other  persons,  who  are 
brought  before  the  Court ;  not  dismissing  the  infomiA- 
tion ;  but  by  inquiries,  if  any  fair  hopes  can  be  enter- 
tained, endeavouring  to  bring  ultimately  before  the 
Court  those  other  lands  or  houses ;  if  it  can  be  ascer- 
tained, that  they  are  hot  lost,  or  are  capable  of  being 
distinguished. 


By 
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By  the  note,  produced  from  the  Register's  Book,  it 
ajppears,    that  lands  both  at  Enfield  and  CMgweUy  m 
different   counties,    were    originally  charged ;    that   the 
estate  had  descended  finally  upon  an  infEint ;   who  was 
in  ward ;  and  in  the  arrangement  of  his  affairs  the  sum 
of  364/.   was  fixed    by  the  Court  of  Wards  upon   die 
Enfield  estate.     But  I  cannot  conceive,  how  that  appro- 
priation by  the  Court  of  Wards  can  affect  the  Charity; 
or  necessarily,  if  the  property  went  into  different .  hands 
afterwards  throw  the   whole    charge  upon  the  Enfield 
lands;   and  entirely  discharge  the  ChigweU   lands.      I 
can  conceive  this  ;    that  after  that  appropriation  there 
might   be    purchases  under  the .  Court  of  Wards,  and 
there  might  be  circumstances  in  the  transaction  of  those 
purchases,    that  as  between  those    two    estates  would 
throw  the  whole  upon  the  Enfield  estate  for  ever.    But 
the  Charity  could  not  be  bound  in  that  respect ;   and 
it  does   not  appear    from  the   decree,  that    the  Lord 
Chancellor  had  made  up  his  mind,   that  the  ChigweU 
lands  mi^ht  not  be  answerable.     By  subsequent  arrange- 
ment questions    arose    as  between  the  owners  of  the 
Enfield    lands;    which  was  first    liable:    but    stiU    all 
were  liable ;   and  the  passage  in  The  Attorney  General 
▼•  Wyburgh  may  be  taken  as  j^eneral  argument:   but« 
looking  at  the  ^  decree,    the    question  is,  whether    the 
Lord  Chancellor    did  not  think  himself  bound  by  in- 
quiry to  find,  whether  that  case  admitted  the  application 
of  the  doctrine  he  had  so  asserted  ;   for  the  Enfield 
people  contending,    that    some  were    first    liable,    and 
mamb  ccmtending,  that  the  ChigweU  lands  were  charged^ 
the  decree  was  not,  that  the  cause  should  stand  over 
£or  want  of  parties;  much    less,  that  the  information 
diould  be  dismbsed;    which  would  be  very  strong  in 
«  Charity  cause  ;   whatever  might  be  my  private  wish 
upon  80  small  a  demand  as  this;    for  the  Court  has 
gone  a  vast  way  in    relieving    against  want   of  form 

A  A  S  and 


1805. 


The 

AttornHt- 
Gbneral 

Jackson. 
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1B05*         and  mistakes  in   pleading  as  to  charities  (51);      But 
^J^  the  decision  was  a  reference  to  take  the  accounts,  and 

Attorney-  ^!^f  what  was  due  for  the  arrears,  and  what  lands 
General  were  set  apart,  and  what  is  the  value  of  those  lands; 
Jackson  ^'^^  which  of  the  parties  have  contributed  towards  the 
Extraordinary  P^^yin^nt,  or  the  repairs  of  the  premises;  and  the  de- 
relief  against  cree  does  not  stop  there;  but  proceeds  to  direct  an 
want  of  form  inquiry, ''  what  lands  there  are,  that  are'  liable  to  the 
and  mistakes  «  payment  of  the  rent,"  that  is,  though  not  set  apart.; 
of  pleadmg  in  u  ^jj^  j^  whose  possession,  and  what  is  the  value  of  the 

^*  said  lands,  and  to  state  the  whole  matter  specially.*' 


rities. 


The  result  is  this,  at  least ;  that,  if  there  is  before  the 
Court  a  party,  who  in  respect  of  the  land,  possessed  by 
him,  is  liable  to  the  rent,  charged  upon  that,  and  other 
land,  not  clearly  and  distinctly  pointed  out  by  objection 
for  want  of  parties  in  the  answer,  farther  than  ths^t 
there  were  some  houses  originally  charged,  and  the 
Court  does  not  know,  who  are  liable  with  the  Defend- 
ants,  the  Court  will  go  on,  at  least  to  inquire,  whether 
the  Defendants  are  liable :  whether,  if  they  are  liable, 
the  Court  will  charge  them,  and  leave  them  to  a  new 
suit  with  the  other  terre-tenants ;  or,  first  deciding,  that 
those  lands  are  chargeable,  will  direct  inquiries,  whe- 
ther any,  and  what  other,  lands  are  chargeable  with 
them,  it  seems,  .the  Court  will  not  stop  for  want  of.  par- 
ties under  such  circumstances  ;  and  I  think  it  better 
to  go  on  to  determipe,  whether  these  lands  are  charge- 
able, or  not;  for,  if  not,  the  information  ought  to  be 
dismissed.-  But  if  I  should  now  stop  for  want  of  par- 
ties, conceiving,  that  I  cannot  dismiss  the  information^ 
I  should  then  direct  expensive  inquiries,  at  the  hasardj 
that  I  might  find,  the  case  had  not  been  actually  esta- 
blished in  fact  even  as  against  the  parties  now  before  the 
Court.    The  best  way  therefore  b  to  go  on*to  hear  the 

question, 
(61)  Ante,  The  Attorney  General  v.  Wkiteley,  241,  and  the 
note,  247. 
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Question,  whether    the   rent-charge    can  be  proved  to  1805. 

be  isstiing    out    of    the  land    in'  question;    reserving  "C^ 

the  consideration,    what    I    shall  do   as   to  any  lands.  Attorn  by- 

that   m'ay  appear    chargeable    in    the   course   of    the  General 

hearing,  ontil   that  principal  question  shall  have  been  j^cksonv 
decided. 


1803. 
Abo.  2dd. 

BULLOCK  V.  RICHARDSON.  1805. 

Attg.  21th. 
nPHE  bill  prayed  a  discovery  as  to  an  advancement* by    Discovery,  in 

the  Plaintiff  to  Defendant  of  the  sum  of  41/.  5s.  support  of  an 
without  legal  Consideration;  as  the  premium  for  liberty  action  to  reco- 
to  put  upon,  deliver,  or  refuse,  stock ;  and  in  considera-  ^®'  money  an- 
fion  of.  contracts  in  the  nature  of  wagers,  putts,  or  re-  .... 
fusals^  relating  to  the  present  or  future  price  or  value  ^^  xmI  1  O      If 
stock;  which  are  void  within  the  act  (52);    suggesting^  g^^j^gu^^U^j 
an  action  brought  by  the  Plaintiff  within  six  months  after  those  claases, 
the  contracts.  as  to  which  it 

is  expressly 
The    Defendant    by  his   answer     denied,    that    the  given  with  pro- 
Haintiff  did  on  or  about  the  24th  day  of  May  last,  tectioo  from 

Or  any  other  day,  advance  or  pay  to  the  Defendant  the     ®  P®***  ^jj®** 

-..,,,.  ,  ,  .  o       and  therefore 

cum  01  ^IL  o*.,  or  any  other  sum,  as  the  premium,  &c.,  ^.   extended 

(a«  charged  by  the  bill),  or  that  any  such  wagers  or  con-  jq  ^]^^  5^1,  ^^^ 
tracts  were  made  in  April  or  May  last,  or  within  six  8th  sections, 
months  before  the  3d  of  ^tr^ft^^  1802,  (when  the  action  f^uQ^  u     a 
was  brought);  admitting,  that  he  was  served  with  process  \y^^  allegation 
in  the  aetion  ;  and  he  insisted,   that  he  was  not  bound  of  a  fact  by  a 
to  answer  farther.  bill  the  Plain- 

tiff may  inter- 

The  Pkintiff  took  several  exceptions  to  the  answer,  ''°g**®  *«  »'^^"- 

for  not  stating  all  the  particulars  of  the  circumstances  ^®"^*^  circum- 

.  stances,  he 

^       cannot    as    to 

a  distinct  sub* 
(52)  Stat.  7  Geo.  II.  c.  8.  ject. 
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1805.         charged  by  the  bill :  viz.  whether  he  did  not^  on  or  about 

^"^  the  2*th  of  ifciy,  1802,   or  upon  any  other  day,   pay 

^^  to  the  Defendant  the  sum  of  41/.  5s.':  whether  there 

RiCHARi>80N.  was  any  consideration :    if  any,    the  particular  nature 

of  such  consideration :   upon  what  contract :  in  whose 
behalf:  in  what  manner,  and  at  what  time ;  &c. 

The  fourth  exception  was,  that  the  Defendant  has  not 
set  forthj  whether  the  same  sum,  &c.  was  not  paid  by 
or  on  behalf  of  the  Plaintiff  to  or  for  the  use  of  the  De- 
fendant, as  a  premium  or  premiums,  or  consideration  in 
natjitfe  of  a  premium,  for  liberty  to  put  upon,  deliver,  or 
refuse  to  accept,  stock,  or  of  wagers,  or  contracts  in 
nature  of  wagers,  putts,  or  refusals,  between  the  Plain* 
tiff  and  Defendant,  of  any  and  what  persons  on  their 
behalf,  or  how  otherwise,  relating  to  the  then  present  or 
future  price  of  such  stock,  &c.  or  in  respect  of  any  and 
what  other  stock. 

The  fifth  exception  was  for  not  setting  forth  the  par- 
ticulars of  such  wagers. 

The  Master  reported  the  answer  insufficient  in  part 
of  the  fourth  exception.  The  Plaintiff  took  an  exception 
to  the  report ;  suggesting,  that  the  Master  ought  to 
have  reported  the  answer  insufficient  in  the  whole  of 
the  exceptions. 

Mr.  Bell,  for  the  Plaintifl^  in  support  of  the  E^cep* 
tion,  insisted,  that  the  Defendant  ought  to  negative  every 
possible  way,  in  which  the  money  could  be  received; 
and  was  bound  to  answer  every  possible  case,  except 
those,  which  would  suliject  him  to  penalties  under  the 
stock-jobbing  act, 

Mr. 


Bullock 
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Mn    HafUii,    for    the  Defendant,    cited  Clifford  v.         18()5. 
Bamsley{5S);  and  contended,  that  the  Defendant  was 
not  bound  to  make. any  farther  discovery^  v. 

RlCHARBSOK. 

•  .  .    •  *  .  .  .        • 

2^  Lard  Chancellor. 
TtoB  is  a  bill  for  discovery  in  aid  of  an  action.  The 
fimrth  section  of  the  act  protects  ibe  person,  making  the 
discovery,  against  penalties :  but  they  are  penalties^ 
imposed  by  the  fourth  section  in  relation  to  transactbns^  ^ 
{»ohibited  by  the  first  section;  and  no  bill  of  discovery 
is  given  with  respect  to  what  is  prohibited  by  the  fifth 
section,  or  by  the  eighth.  It  is  very  singular,  if  the  in- 
tention of  the  legislature  was,  that  under  those  sections 
any  thing  should  be  recovered  back  by  the  .action  for 
money  had  and  received,  that  they  should  not  have  said 
so  I  and  have  held  out  the  protection  they  have  with  re* 
spect  to  other  subjects  ;  upon  which  a  biU  of  dis- 
covery is  given.  I  should  therefore  hold  uppn  a  bill 
of  discovery  of  transactions,  prohibited  by  the  fifth 
and  eighth  sections  of  the  act,  that  the  Plaintiff  would 
not  be  entitled  to  that  diseovery;  and,  though  it  is 
impossible  to  deny,  that  those  transactions  are  in  a 
sense  in  the  nature  of  wagers,  yet  in  the  contempla- 
tion of  the  legislature  they  are  not  considered  such 
wagers  as  are  the.  subject  of  the  first  section.  If 
one  man  agrees  with'  another,  not  against  the  eighth 
section,  or  the  fifth,  but,  neither  having  any  stock,  the 
one  lays  a  wager,  that  stock  will  upon  a  future  day 
be  at  a  particular  price,  and  upon  that  day  pays  the 
money,  ihat  would  be  a  wager ;  as  to  which  upon 
a  bill  of  discovery  for  the  purpose  of  bringing  an 
action  the  Defendant  must  under  the  second  section 
answer.  One  question  in  this  case  is,  whether  the 
words  **  the  price  thereof"  being  in  the  act,  the  bill  is 
so  firamed  as  to  allow  the  Plaintiff  to  insert  in  the  inter- 
rogating 
(M)  In  Cbancery,  before  Lord  Camden,  1707,  MS. 
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180&.         rogating  part  the  words  *'  or  the  price  thereof;  **  though 

JBuLLOOK      *®^  words  are  not  fai  the  aDeging  part.    The  rule  as  to 

9.        .    that  is,  that^  if  a  distmet  fact  is  alleged,  the  Plaintiff 

•Richardson,  may  inquire  into    every  thing  incidental :    what,   how, 

when,  &c«(54).  But  the  proposition  is  different,  and 
doubtful,  where  the  act  has  prohibited  three  separate 
tfnd  distinct  things,  especiaUy,  an  act,  though  in  form 
remedial,  really  penal,  that  a  question  may  be  put  in  the 
*  interrogating  part  upon  one  of  those  substantive,  distinct, 
facts;  a  wager,  for  instance,  as  to  tlie  future  price  of 
Btock ;  the  alleging  part  of  the  bill  containing  nothing  as 
to  that :  whether  that  can  be  considered  an  incidental 
matter ;  to  which  the  Plaintiff  may  interrogate.  I  think, 
as  this  bill  is  framed,  in  that  respect,  the  Plaintiff  has 
no  right  to  call  upon  the  Defendant  to  answer  any  thing 
but  as  to  those  very  wagers,  which  are  stated  in  the 
alleging  piort. 

My  present  opiqion  is,  that  the  matters,  prohibited 
by  the  fifth  and  eighth  sections,  are  not  those  mattersi 
in  respect  of  which  a  bill  of  discovery  is  given. 


The  Exception  was  over-ruled  (55). 

(64)    Famlder    v.    Stuart,         (55)     -BifltJi^    v.     Fligki, 
ante,  206.  lJlfdc«.230. 
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GLAISTER  r.  HEWER.  3B06. 

Aug.l3tk. 

A  N  inquiry  was  directed  by  the  Lard  Chancellor  upon.  Parchase  hj 

the  appeal  in  this  C2tU8e(56)y  haw  much  money  a  trader,  after- 

was  laid  out  by  the  deceased  husband  of  the  Pliuntiff  in  ^"^s  a  bank- 

the  purchase  of  tiie  premises ;  and  how  much  of  that  wte  V^?\  ^     ^  « 

the  money  of  the  wife.  j^.^  ^j  ^;^ 

wife,  yoid  as 
The  Master's  Report  stated,  that  tiie  sum  of  3341.  5$.  against  the  era* 

was  laid  out  by  the  husband  in  the  purchase ;  that  2462.  dlton  within 

of  that  was  the  money  of  the  wife;  and  the  residue  was  ^®  statute 

the  money  of  the  husband.  iJicLclfc 

f.  6. 

A  petiti(tn  was  presented  by ^ the  wife;  praying,  that 
the  Report  may  be  confirmed;  that  the  estate  may  be 
sold ;  and,  that  out  of  the  produce  of  that  sale  first  the 
mortgage  may  be  paid,  and,  that  the  costs  of  the  Fliun- 
tiff  may  be  paid ;  and  that  the  sum  of  2¥U.  may  be 
paid  to  her. 

The  petiticMi  was  not  opposed;  and  -the  order  was 
)nade  according  to  the  prayer. 

(56)  Ante,  Vol.  VIII,  196.  IX,  \%. 


WREN  V.  KIRTON.  1806. 

Aug.lAiK 
^HE  petition,  by  the  receiver  of  the  real  and  •per^    Receiver 

sonal  estate  of  the  testator  Charles  Wren^  stated,  charged  with 

that  the  petitioner  on  the  25th  of -May,  1804,  received  the  *  }^^  ^^  *• 

sum  of  198/.  18*.  lOrf.,  the  amount  of  the  debt  due  to  the  ^^"^^ ""[  ^® 

^    ^  ^    ,    banker;  havmg 

testators      j    *k    «-. 
made  the  re- 
mittances to  bis  own  credit  and  use ;  ai^d  not  to  a  separate  account 
for  the  trust. 
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1805. 


Wren 

V. 
KlIlTON. 


testator's  estate  by  Sir  John  Lawson;  who  remitted 
to  the  petitioner  a  bill  in  his  favour,  for  200/.,  dated 
the  20th  of  May^  payable  forty  days  after  date,  on 
,Moffai  and  Co.  bankers  in  London.  The  petitioner 
placed  the  balance,  1/.  3«.  2c/.  to  the  account  of  Sir  Jolm 
Lawsonf  and  on  the  £8th  of  JIfay  remitted  the  bill,  to 
CasteU  and  Powett,  bankers  in  London^  to  be  placed  by 
them  to  his  credit. 


The  petition  farther  stated,  that  on  the  10th  of  July, 
1804,  the  petitioner  received  the  sum  of  582/.  2s.  2|c/., 
the  third  and  last  instalment  of  a  debt  from  Horace 
St.  Paul  to  the  estate  of  the  testator  Wren  and  his 
partner  t/b^^A^f rey,  deceased,  and  of  the  costs  of  an 
action ;  and  of  that  sum  310/.  19^*  7d.  was  ^due  to  the 
estate  of  Wren;  and  230/.  to  the  estate  oi  Airey ;  and 
the  remainder  was  the  costs  of  the  action.  On  the 
18th  oi  July  the  petitioner  procured  a  draft  for  600/.  on 
CasteU  and  Powell,  dated  the  18th  otJuly,  and  payable 
forty  days  after  date ;  and  the  said  sum  of  582/.  2s.  2id. 
made  part  of  that  sum;  which  bill  the  petitioner  in- 
dorsed, and  remitted  to  CasteU  jand  PoweU;  who,  on 
the  }9th Sqotember,  1804, became  bankrupts;  and  the  pe- 
titioner received  no  satisfaction  or  security  for  the  sums 
he  had  so  remitted^  except  991.3s.  Ifc/. ;  for  which  he 
drew  on  CasteU  and  PoweU  on  the  5th  of  July  in  pay- 
ment of  part  of  the  funeral  expences  of  the  testator 
Wren,  and  a  dividend  of  3s.  in  the  pound  received  under 
the  Commission ;  and  410/.  13s.  S^c/.  the  residue  of  the 
two  sums  remitted  to  the  bankrupts  by  the  petitioner, 
after  those  deductions,  together  with  1103/.  7s.  lOd. 
main  due  to  the  petitioner. 


The  petitioner  then  stated^  that  he  considered  CasteU 
and  PoweU  as  an  old  established  house  of  very  high  cre<- 
dit ;  that  they  were  the  bankers  of  a  bank  of  great  credit 

at 
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iX  Neweatile;  ilnd  were  thereby  much  connected  with 
the  county  of  Northumberland;  which  was  the  petitioner's 
indttoement  to  employ  them;  and  he  was  induced  to 
open  an  account  with-  them  in  consequence  of  his*  ap- 
jxiintment  to  be  receiver,  for  the  more  convenient  te^ 
mhdng  the  money  to  Zrondbn;-  as  he  could  not  obtain 
biDs  from  a  country  banker  on  London  except  at  forty 
days  date;  that  CasieU  and  Poti^0  allowed  him  no  in- 
terest on  balances  in  their  hands,  though  it  is  usual  for 
country  bankers  to  do  so;  and,  that  he  always  remitted 
the  money  soon  after  he  received  it;  or  pmdously  to 
the  tittle  of  paying  his  balances  upon  his  accounts  passed 
into  Court ;.  which  balances  he  paid  in  by  biUs  on  Cas^ 
teU  and  Powell. 


1805» 


Wrbn 

V. 
KlRTQlf. 


Under  these  circumstances  the  Master  refusing  -to 
allow  the  petitioner  the  balance  of  410/.  ISs.  Sid.,  ttie 
petition  was  presented,  praying,  that  the  Master  may  be 
directed  to  allow  that  sum. 

•  •  • 

The  Attorney  General  and  Mr.  Bell,  in  support  of 
the  Petition. 
Upon  the  case  •  ot  Knight  v.  Lord  Plymouth  (57),  re^ 
cognized  in  Rowth  v.  Howell (58),  the  petitioner  ought 
not  to  be  charged  with  this  sum.  In  the  case  of  Sir  JVool^ 
iton  Dixie  your  Lordship  did  at  last  allow  the  committee 
of  the  lunatic  a  smn  of  money  lost  by  the  failure  of  a 
bank  at  Derby;  in  which  it  had  been  lodged  by  the 
committee. 


The  Lofd  Chancellor. 
In  that  case  Lord  Thurhw  never  would  allow  it;  but 
let  it  stand  from  time  to  time;  until  the  family  came  of 

age; 


(57)  Z  Atk.  4S0.  More 
Mly  reported  \Dick.  120. 
Anitt  Adanu  ▼•  CtaxUm,  Vol. 
VI,  926.  See  Magtey  v.  ^on* 
ner,  1  Jae.  Sf  Walk.  241,  and 


1 
the  case  of  an  executor,  Bal- 

chem  V.  Scott,  ante,  Vol.  If, 

678,  and  the  note,  679. 

(;58)  Antq^  Vol.  Ill,  565. 
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Wrbw 

KSRTON. 


age;  when  they  might  do,  as  they  thought  proper;  and 
if  it  was  afterwards  allowed,  that  must  have  been  undel^ 
particular  circumstances.  In  Knight  v.  Lord  Plymouih^ 
I  apprehend,  the  deposit  with  the  country  banker  was  to 
the  account  of  the  receiver,  as  receiver;  not  to  his  in^i 
dividual  account.  My  difficulty  is,  that  this  petiti<»ier 
receives  in  payment  of  a  debt  a  bill  of  exchange ;  whidi 
he  was  not  bound  to  receive.  That  bill  exceeds  tbe 
del^t  due  to  the  estate,  by  a  fraction  certainly.  Hi 
transmits .  that  bill  to  his  own  private  credit.  Aft^^ 
wards  anMher  sum  is  paid  to  him;  and  he  transmits 
that  with  other  money  of  his  own  to  his  own  private 
credits  If  he  had  failed  before  the  failure  of  the  bankerft> 
this  estate  could  never  have  claimed  any  part  of  the  ba* 
lance  there;  for  it  was  carried  to  his  own  private  ere* 
4it;  and  there  was  nothing  to  prevent  his  paying,  my 
other  debt  with  it  It  is  impossible  to  permit  a  re^ 
eeiver  to  ^ay,  that  previously  to  passing  his  accounts  h^ 
is  transmitting  the  money  of  the  estate,  as  such,  if  h^ 
I)Qrmits  it  to  stand  with  his  own  property,  to  his '  own 
credit ;  for  in  that  case,  if  any  intermediate  failure  hap* 
pens,  his  estate  gets  the  benefit  of  the  remittance :  the 
trust  estate  gets  no  benefit ;  and  then  I  will  not  permit 
him  to  say,  he  shall  not  sufier  the  loss,  if  the  banked 
faOs ;  but  the  trust  estate  shall  sufier  it.  It  would  be 
most  dangerous  to  let  a  receiver  deal  with  the  money^ 
as  his  .own,  until  the  time  his  accounts  are  to  be  passed  { 
and,  if  any  loss  occursi  then  to  deal  with  it  as  the  trust 
estate. 


For  the  Petition. 
In  Kmght  v;  Lor4  Plfffnouth  it  does  not  appear,  that 
there  was  any  thing  to  mark  the  money,  as  paid  in  otf 
account  of  the  trust  estate.  This  proposition  is  esta- 
bfished  by  that  case ;  that  a  receiver  is  justified  in  re* 
nutting  the  money  by  a  bill,  instead  of  incurring  the 
/  ha«ur4 
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bazard  of  bringing  it  up  himself.    The  datea  are  ma^* 
terial  in  these  cases.    There  is  a  distinction  between  a 
remittance  to  his  own  bunket  and  permitting  the  money 
to  lie  there  as  bis  own  for  a  long  period.    The  first  ci 
these  bills  did  not  become  dne  till  the  2d  otJuly,  1784. 
Out  of  thai  992.  was  drawn  for  the  funeral  expences. 
The  next  bill  was  obtained  on  the  18th  of- July:  and 
the  last  day  of  grace  was  the  SOth  o{  August.    If  a  Re-> 
ceiyer  could  at   any  time  pay  the  balance  into  Court, 
that  would  make  a  difference :  but  he  could  tiot  possibly 
pay  it  intd  Court ;  as  the  Court  was  closed ;  and  it  was 
necessary  to  deposit  the  money  somewhere.    Tl^  Re- 
cover's  accounts  had  been  taken  to   the  17  th  ofJumef 
and  the  balance  was  so  trifling,   that   no  Repprt  was 
made.     Under,  these    circumstances    he    remitted    the 
money  to  a  Bank  in  London.     There  is  this  difference 
between  a  trustee  and  a  Receiver,  from  the  recognizance^ 
entered  into  by  the  latter  (59).      The  security  of  the 
money    does    not,  depend    merely  upon    his   solvency.. 
Such  a  case,    a  person  acting  with  perfect  bona  Jides^ 
and  adopting  the  only  course  he  could  take,  except  that, 
suggested  by  the  Court  of  opening  a  separate  account, 
must  be  excepted. 


1805. 


Wren 

■V. 

KlRTON^ 


« The  Lord  Chancellor.  .        , 

I  should  not  much  fear  to  contradict  that  case  of 
Kjttght  v«  Lord  Plymouthi  upon  what  has  been  done  by 
later  authorides,  if  it  is  as  represented;  for  nothing. b 
more  dangerous.  I  know,  a  receiver  cannot  receive 
money  in  the  country.  He  must  pay  that,  which  he 
receives,  into  a  bank,  and  have  a  draft  upon  London; 
for  no  one  will  take  it  here.  If  he  goes  to  a  responsible 
banker,  and  gets  a  bill  upon  a  responsible  house  in 
London  in  hb  favour,  as  receiver,  that  bill,  so  ear- 
marked, would  be  specific  assets,  to  the  ^credit  of  the 
trust  property :    but  when    the    bankers    received  the 

amount 
(59)  The  Receiver's  poundage  is  another  distinction :  the 
trustee  being  a  bailee  without  remuneration. 
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Wrbn 

V. 
KiRTOK. 


amount  of  that  bill  of  200/.,  imght  not  any  of  his 
creditors  have  attaehed  it  ?  It  would  be  very  hurd,  if 
both  banks  failed,  that  he  should  not  be  discharged. 
But,  if  the  person,  having  himself  an  account  with  the 
bank  in  the  country,  is,  because  he  has  payments  here- 
after to  be  made  in  London,  so  to  deal,  that,  if  solyenqr 
continues,  the  property  is  to  be  his  own,  but,  if  insolvency 
happens,  part  of  the  account  is  to  be  that  of  the  trust 
estate,  and  the  dealing  upon  both  bills  is  such,  that,  until 
an  account  is  taken  in  a  Court  of  Equity,  it  cannot  be 
ascertained,  how  much  belongs  to  him,  and  how  much  to 
the  trust  estate,  it  would  be  most  dangerous  to  hold, 
that  the  loss  shall  fall  upon  the  trust  estate.  Even  in 
Kmght  V.  Lord  Plymouth  there  is  this  difference:  that 
was  a  single  transaction:  but  both  the  transactions  in 
this  instance  appear  to  be  mixed  transactions ;  not  of  the 
receiver's  money  alone :  tiie  bills  amounting  to  something 
more,  in  one  instance  a  fraction  more,  than  was  received ; 
and  the  whole  was  expressly  directed  to  be  carried 
to  his  own  credit.  The  account  produced  also  shews, 
that  "CeuteU  and  Powell  were  the  general  bankers  of 
the  receiver ;  bujring  stock,  navy  bills,  &c.,  with  money 
received  without  any  ear-mark  ;  that  the  whole  was 
used  as  his  own  mcmey,  until  the  time  of  payment 
came. 


This  is  certainly  a  very  hard  case ;  and  therefore  if 
by  inquiry  as  to  the  manner  of  keeping  the  accounts  aft 
both  the  banks  the  petitioner  can  bring  forward  any  &ctM, 
that  wiU  help  himj  I  will  hear  thenu 
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*  Rolls. 

•     •  1804. 

ApritSOih. 
JAMES  V.  DEAN.  Upon  Appeal 

before  the  Zorc£ 

rpHOMAS  JAMES  by  his  WiUf   dated  the  25th     ^^^^f 
*  of  Aprils    1788,    gave    and   bequeathed    to  Awn     ^     ,   '    . 
Ckaraan  all  those  eight  acres  of  ground  at  Standgate,  ^^^r 

''being  part  of  15  acres  of  ground  more  or  less  held      Aug.27iA. 
**'  by  me  under  a  lease  from  the  Archbishop  of  Canter-:    Beqaest  of 
hury  and  all  the  buildings,  messuages,   and  improre-  leaseholds  for 
m^nts-  standing  or  being  on  the  said  eight   acres  of  y®*****  deter- 
•*  ground  or  any  part  thereof,  to  hold  unto  thd  said  «f  "«We  upon 
**  Ann  Charlion,   her   executors  administrators  and  as-     .^^'    or     e, 
**  signs  for  all  such  Term  and  Terms  of  years  as  I  shall  j^^  ^^^^    f 
'*  hare  to  come  therein  at  my  decease."  all  the  residae 

of  the  testator's 
He  then  gave    and    bequeathed  to  his  wife  t/tfcUM  Term  and  inte- 

Jiorfiief' during  her  life  his  messuage,  wherein  he  dwelt,  ^^^^  ^  ®^™® 

with  seven  acres  of  garden  ground,  the  remaining  part  J**^'®***  *^ 

of  the  said  fifteen  acres,  held  by  him  under  the  said  j,         *    .     , 

lease,'  from    the  Archbishop    of  Canterbury^    with  the  j^  ^^  jj^^  ^f 

houses  tmd  appurtenances ;  she  keeping  the  said  pre-  the  testator, 

ikiises  in  good  repair ;  and  after  the  decease  of  his  said  who  cootiDued 

wife  he  gave  the   said  house,  garden  ground,,  and  the  ^^  hold,  and 

sidd  last  mentioned   premises,    to  Sarah  Jumea^  Jane  P**"  half-a- 

JdmeSy  and  Elizabeth  James,  daughters  of  his  deceased  J^**^^."^?     f" 

brother,   their    executors,  administrators,    and    assigns,        ^        ^  i    ' 

as  tenant  by 

**  fiftr  all  such  term,  estate,  or  interest,  as  shall  be  then  ^^  yeBt.  CTpoo 
'*  to  come  therein,  as  tenants  in  common  in  equal  third  the  general 
**  parts  or  shares.**  words,  unre- 

strained, com- 

The  testator  then  directed,  that  the  rent,  fine,  and  prising  the  m- 

fees  for  the  renewal  of  the  lease  of  the  aforesaid  eight  ^""'  ^^^^ 

Year  to  year, 

and  the  mten- 

lion  upon  the  whole  Will,  a  sahsequent  lease,  obtained  by  the  execu- 

trii,  the  widow,  and  tenant  for  life  under  the  Will,  was  held  subject 

to  the  uses  of  the  Will;  as  the  residae  of  the  Term  at  his  death,  if 

any,  however  short,  would  have  been. 


JAUtB 
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1805.  aci^  of  ground  at  SUmdgaie  should  Jbe  paid  bj  Atm 
C/uzrbM,  her  executors,  &c. ;  and  of  the  other  .seven 
acres  thereof  by  his  sud  wife  during  her  life,  and  by  his 
Dban.  brother's  three  daughters  afterwards ;  as  such  rents,  fine, 
and  fees  become  payable.  .  Then,  after  giving  some  le* 
gacies  to  his  liieces  yid  a  devise  of  a  freehold  estate, 
he  made  the  following  disposition : 

*'  I  also  give  and  bequeath  unto  my  wife  Judith  James 
**  during  her  life    all  my  messuages,  lands   and   tene« 
ments,  with  the  appurtenances,  in  Vine^Mireei,  in  the 
parish  o£  Lambeth  aforesaid,  which  I  hold  by  lease 
''  under  Sir  William  East;    for  all  the  residue  of  my 
''  term  and  interest  therein ;    and  after  her  decease  I 
*'  give  and  bequeath  the  same  to  my  godson  Thomas 
**  JameSf  eldest  son  of  William  James,  the  son  of.  my 
**  former  wife,  his    executors    and   administrators,    tx 
^  all  the  residue  of  the  Term  and  interest  I  shall  have 
**  to  come  therein  at  my  decease ;  and  I  give  and  be- 
'^  queath  to  my  said  wife  Judith  James  during  her  life 
**  all  that    leasehold    estate   called  Floatmead,    in^  the 
parish  of  Lambeth    aforesaid,    and  all  other  the  es- 
tate, which  I  purchased  of  Anthony  Keck  Esq. -and 
"  which  I  now  hold  by  lease  from  the  said  Sir  WUUam 
East,  dated  the  3d  day  of  December,  1783,  wiA  all 
the  messuages,   buildings,    and  improvements,  diere- 
unto   belonging;    she  paying    foft  renewing   the  said 
**  lease  at .  the  usual  times  during  her  life ;   and  keep* 
ing  the  said  premises  in  good  repair;  and  fit>m  and 
after  the  decease  of  my  said  wife  I  give   the  said . 
*^  leasehold  premises  to    and  amongst    the    said  three 
**  daughters  of  my  said  late    brother  BicJuird  James, 
**  share  and  share  alike,    as  tenants  in  common,    atid 
*^  their   respective    executors,    administrators,    and   aa» 
"  signs." 


Cf 
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Hie  teatefmr  liieii  gave  aevenl  I^ecies ;  and,  after 
[M^moit  of  1bi  ddbtay  fimifal  expenoea,  and  legadei, 
gave  and  .deTHed  all  dieiett  and  leaidne  of  hk  monies, 
aecoritier  for  money,  bdmdiold  goods,  plate,  diina; 
linen,  and  all  odier  his  real  and  personal  estate  what- 
soever, unto  his  wife,  her  heirs,  executors,  administra- 
tors, and  assigns,  according  to  the  several  estates, 
lights,  and  interest,  therem;  and  he  appointed  his 
wife  and  two  other  persons  executrix  and  executota 
ofhisWilL 


I8M. 


Jambs 
DftAir, 


The  testator  was  at  the  date  of  his  Will  in  possess 
aion  under  a  lease,  granted  by  Sir  William  Eatt,  of 
the  premises  in  Vime  Street,  Lambeth,  dated  the  13th  of 
Amguti,  1769,  to  hold  for  twenty-one  years  from  Ladff'^ 
dojf  preoecUng  (60);  if  the  lessor,  his  son,  and  another 
persim,  or  any  of  them,  should  so  long  Kve ;  at  a  rent 
of  9SL  6r. ;  with  a  covenant  by  the  lessee,  that,  in  case 
of  the  death  of  any  of  the  said  lives,  ( being  the  lives 
upon  which  the  lessor  held  those  premises  with  others^ 
from  the  Archbishop  of  Canterbury )  before  the  expira- 
tion of  the  term,  and  the  lessor  should  renew  with  the 
Ajrchlnshdp,  James,  his  exiecutors,  &c.  would  pay  a  pnn 
portionable  share  with  the  other  tenants  of  the  fines  to' 
the  Archbiihop  upon  every  such  renewal ;  and  Sir  WiUi»m 
Eaet  covenanted  upon  such  renewal  of  the  original  lease 
by  the  Archbishop  to  grant  a  new  lease  of  the  premises 
thereby  demised  for  and  during  the  remainder  of  the 

term 


(60)  Dariag  the  argoment 
itwss  not  ascertained,  tfiat 
the  commencement  of  the 
lease  was  previoas  to  the 
date :  but  by  an  inqoiry,  di- 
rected pending  the  App^,  it 
appeared,  that  the  lease  wss 
to  commence   at  Lady^y, 


previoas  to  the  date^  in  Au- 
guMt;  the  consequence  of 
which  was,  that  half  a  yearns 
rent  under  the  occupation  by 
the  Testator,  subsequent  to 
the  expiration  of  the  lease, 
was  received  during  his  life,  - 


Vol.  XL 


BB 


CASES  IN 


Jame^ 

9, 


IdOSk  term  of  twenty-one  years,  wUdi  should  be  th^  tor  e(ttae 
and  unexpiied.  The  lease  did  mot  coi^ain  a  cofretomt  finr 
&rther  renewal    Tbe  testator  died  in  i>rf0fliiir  ITM^i 

I^BAM^  the  lease,  which  expired  on  the  25th  of  Marth  pBa** 
eedisg,  not  having  been  renewed  by  him. 

By  indenture,  dated  the  29th  of  Mmr^h^  1991^ 
!^  WilUam  Eatft  granted  to  Judith  James  a  new  leaatf^ 
lo  hold  from  the  2Sd)  of  March  last  for  forty-two  yettM^ 
if  Sir  William  East,  Gilbert  East,  and  George  Cmrtig^ 
Qt  any  of  them,  should  so  long  live,  at  the  yearly 
rent  6f  90/. 

The  BID  was  filed  by  Thomas  James,  named  in  dnr 
Win,  against  the  executors  of  Judith  Jamm,  the  tesit 
tor's  widow,  deceased,  and  other  persons,  claiming  fths 
premises^  as  specificaUy  bequeathed  by  Judith  JamsB  | 
praying,  that  the  renewal  of  the  said  lease  by  JudOk 
James  may  be  declared  to  be  upon  the  trusts  of  the  WS 
of  the  testator  nomas  James,  &c» 

The  answer  stated,  that  the  lease  of  the  ISth  et 
August,  1769,  did  not  contain  a  covenant  on  die  poft^C 
ibe  lessor  to  renew ;  and  he  was  not  bound  in  any  ma»' 
9er  to  renew  to  Judith  James ;  insisting,  that  she  tools 
the  new  lease  for  her  own  benefit 

Mr*  Biehards  and  Mr.  Cooke,  for  the  Phintiflr,  omh 
tended,  that  the  new  lease,  taken  by  the  widow,  most 
be  held  upon  the  same  trusts,  as  those,  upon  which  the 
original  term  was  {^ven  by  the  Will. 

Mr.  Ramilly  and  Mr.  Steele,  for  the  Defendants. 
.  The  question  is  whetfier  Mrs.  James  had  any  interent 
whatsoever  at  her  death  under  her  husband's  WilL    The 
testator  himself  had  no  interest  to  pass  by  his  Will:  sH 

his 
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fab  lenB   ttd    Interesti    the  expresrmn  lie    has  nsei,         11^05. 
hifing  expired  nine  months  before  his'Wilf  took  eiFeet.        j^"^ 
Tke  whofe  giTen  to  the  widow  w»i.  the  tben  existing       ^"""^^^ 
tenn;  and  that  haying  expired   before  h\»  death,   the        Deav. 
consequence  iS|    she  took  the  new  lease   as  a  perfect 
stranger*     It  cannot  be  supposed,   the  testator  meant 
sndi  fatore  term  aiid  interest  as  he  might  have.    She 
could  not  have  recovered  in  ejectment,  as  upon  a  specific 
bequest.    In  Rudstane  v.  Anderson  (  61  )  the  Manier  of 
tke  Rottti  putting  it  exactly  as  if  ''  Interest'*  had  been 
teim  used,  held,  that  the  new  lease  did  not  pass. 


The  Master  of  the  Rolls. 
It  is  clear,   that  if  a  man  bequeaths  a  lease,  or  the    A  renewed 
piemfae^  he  holds  on  lease,  and  the  lease  expires,  the  lease  docs  not 
l^tae  is  not  entitled ;  though  another  lease  exists  af  Pf**  ^^  ^  P^®" 
Us  d«ath(68).    He  may  certauily  so  express  that  in^^n-  ''^''°* Jf '"^^J"^' 
tknr  »  to  pass  any  interest  existing  at  his  death.    The  ^^^^  ^"^^^^ 
question  upon  tiiis  Will  is,  whether  the  testator  has  done  premises  held 
any  thing  more  than  ^ve  the  term  he  then  had  in  the  on  lease. 
pfemisee.     His  intention  was  merely  to  give  the  residue 
of  die  term  he  then  had  from  Sir  William  East ;    and 
nothitig  more  was  in   his  contemplation.     The  words 
afe  ^  aD  ny  messuages  lands  imd  tenements  with  the 
'^  appnrtenanees  in  Vine  Street  in  the  parish  of  Lambeth 
**  aforesiaid,  which  I  hold  by  lease  under  Sir  William 
'*  Eas$   for   all   the  residue    of  my  term  and  interest 
^'dierefai:'*  ^hat  is,    in    tiiat  now  existing  lease.     It 
OQuU  not  mean  any  thing  else.    In  tiie  next  cTausei  his 
says^  **  I  give  and  bequeath  the  same^  **  that  is,  the  same 
premises  he  then  heM  from  Sir  Wittiam  East,  "  for  all 
''^the  residue  of  the  term  and  interest  I  shall  have  to  come 
•'  therein  at  my  decease :  *  •  In  what  ?    "  Those  premises 
*'  I  now  hold  by.  lease  from  Sir  WiUiam  East.**    He  was 
thinkings  not  of  any  future  interest  he  might  by  possibi- 
lity 

(61)  2  Tes.  418.  3  P.  Will.  163.     Slatter  r. 

(62)  Marwood  v.  Turner,        Noton,  post,  Vol.  XVf,  197. 
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James 

V, 

DsAif. 


ilfofxA  lllA. 


lity  acquire  in  the  premises,  but  of  what  he  actua%  had ;' 
and  there  are  no  words  in  the  latter  part;  that  mxy  tot 
be  connected  £urly ;  so  as  to  tie  them  up  to  the  pit- 
mises  he  then  had  by  lease. 


< 


The  Bill  was  dismissed.  The  Plaintiff  appealed  from . 
that  decree ;  and  the  cause  was  argued  before  the 
Lord  Chancellor  by  the  Attorney  General,  Mr.  Richards^ 
and  Mr«  Cooke,  for  the  appellant ;  and  by  Mr.  RomUly^ 
Mr.  Leach,  and  Mr^  Dowdeswell,  in  support  of  the 
decree. 


The  Lord  Chancellor. 
tt  is  very  unsatisfactory,  that  I  should  have  to  decide 
this  question  without  having  yet  seen  either  the  original, 
or  the  renewedi  lease.  I  must  therefore  see  them*  be- 
fore I  decide.  But  I  will  give  my  opinion  upon  what  haa 
been  said; 


tf  the  lease  had  been  renewed  in  die  testator's  «uvj 
when  it  is  stated,  that  the  Master  of  the  Rolls  thoughts 
the  intention  was,  that  the  bequest  should  pass  nothing. 
Inore  than  the  term  actually  vested  in  the  testator^  when. 
the  Win  was  made,  no  inclination  of  opinion  would  in- 
duce me  to  decide  the  contrary^  unless  they  should  recuse - 
a  case ;  for  it  is  impossible  for  me  to  form  any  opinion^ 
upon  such  a  point,  which,  if  against  that  of  the  MaHer 
of  the  Roils,  ought  to  take  from  them  the  opportunity 
of  having  the  legal  title  decided  at  law.  Yet  I  fee)  ap. 
much  difficulty  to  say,  that  is  the  true  construction,  that 
I  cannot  from  deference  to  his  Honor's  opinicm  deprive^ 
the  party  of  the  vei^  strong  opinion  I  have  against  thai 
construction. 


The  question,   whether  the  interest  in  the  renewed 
lease  would  or  would  not  have  passed,  must  be  decided. 


m 
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h  Older  to  ruse  any  question  between  these  parties  upon         1805. 
Ae  record ;    for,    the  lease  not  havmg  been  renewed,         j^'*'  • 
Mid  the  testator  being  at  his  death  possessed  of  no  larger*  v. 

interest  than  from  year  to  year  at  most,    the  doctrine        Dean. 
cannot  be  applied,  unless  it  would  have  been  applied,  if 
he  had  been  lessee  in  the  renewed  lease.     As  it  is  a    Word^,  primd 
sound  nde  of  construction,  that,  when  words  are    by  fi^  eq^i?a- 
Aeir  import  primd  facie  equivalent  to  pass  future  in-  ^^     ®  P*** 
terests    in   personal   estate,    that  construction  ought  to  .    ne-gonal 
prerafl,  unless*  the  context  in  sound  interpretation  calls  ^^  ^^  ^^^^ 
for  another  construction,  the  question  is,  whether  upon  that  effect;  uq^ 
&e  whole  it  is  safe  to  hold,  that  this  testator  meant  a  less  controlled 
greial  deal  more  than  he  has  expressed.    He  was  pos-  by  the  context^ 
sessed  of  fifteen   acres  under  the  See  of  Canterbury. 
From  that  fact  they  were  his  under  a  tenure,  that  pro- 
bably led  to  renewal.    He  has  contemplated  the  circum- 
stance,  that  that  interest  would  probably  be   renewed. 
He  had  bought  of  Keck,  the  lessee  of  the  Archbishop; 
ud,  being  sub-lessee,  by  Ihat  purchase,  he  had,  what 
the  sub-lessees  usuaHy  have,   a  sort  of  concurrent  co- 
venant with  that  in  the  original  lease :  both  having  their 
interesfei  continued  upon   renewals.    Whether    he  had 
tiiat  covenant,  or  not,   he  contemplates  upoA  the  face 
x^  Ae  Win  the  drcumstance,  that  his  interest  in  that 
lease  would  be  renewed.    He  also  had  the  premises  in 
question  under  another  lease,  from  Sir  WiJUam  Easif 
wlio  held  under  the  church  of  Canterbury,    The  lease 
Ae  testator  had  in  these  premises  did  not  contwi  any  cor 
'vensnt  for  renewal.    But  it  did  contain  a  covenant,  that 
if  Sir  WiUiam  Easfs  interest  should  become  less  valuable 
hj  the  dropping  of  a  life  or  lives  in  the  twenty-one  years^ 
for  which   the    testator    held,  and  Sir  William  Easfn 
lease  ahould    not  have    been    renewed,  yet  he  would 
renew;  if  his  lessees  would  pay  the  fine.      Consider- 
Ing    the  nature  of  the   estate,  and   of  that  covenant, 
sonpething  attached  to  the  nature  of  it,  that  mi^ht  lead 

the 


390  CASES  IN  CHANCERY. 

1805*  the    testator    to  think,  though  ihere  was  no  oefemmit 

.^^^  for  renewal  beyond  the  twenty-one  yeara,  yet  thutienn 

17.  would  not  necessarily  put  an  end  to  his  ifitereaC.    But  il 

Dean^  is  not  necessary  to  take  that  into  x^onsideration. 

A  renewed  I  agree,  that  in  <^oppm  v.  Fernyhough  C^),  and  Home 

lease  does  not  ^  Medcrafi  ( 64 ),  this  general  principle  is  established  | 
pass  by  a  ge-  ^^^^  where  there  is  a  general  bequest,  in  the  tenBB  '*  afl 

estates  *  unless  rei^clers,  and  takes  a  new  lease,  that  is  a  revOcatHHi* 
controlled  by  But  it  depends  upon  the  context  of  the  whole  WSi^ 
the  context.      whether   that  general  doctrine   is   to  be   appKed.     A 

leasehold  interest  for  years  may  be  disposed  of  by  a  Wil^ 
made  before  the  testator  acquired  that  interest.  B«i 
the  general  doctrine  is,  that  you  must  Aew  that  uiite»- 
tion*  This  Will  upon  some  parts,  particularly  the  Utt 
bequest,  must  be  interpreted  to  pass  the  foture  reaeved 
lease.  The  di£ferent  clauses  of  this  WiU  are  much  lk# 
same  in  effect ;  though  expressed  in  different  woidi^ 
The  obSgation  upon  the  wife  to  renew  from  time  to 
time  shews^  he  means,  not  only  the  interest  he  has  ia 
the  present  lease,  but  also  the  interest  ahe  would  aior 
quke  under  the  condition.  Between  these  beqiieati  if 
inserted  that,  upon  which  the  question  arises :  always 
recollecting,  that  the  person,  who  is  tenant  for  life  ef 
part  of  one  lease»  and  the  whole  of  the  other,  and  iof 
these  premises,  upon  which  the  question  arises,  is  Att 
wife ;  and  that  she  is  the  general  residuary  legatee.  IBs 
general  intention  therefore  was,  that  as  to  a  paFticiihr 
part  she  should  take  only  a  life  interest;  and  as  geoend 
residuary  legatee  she  should  take  absolute  for  her 
benefit. 

« 

.Whether  these  words,  in  the  clause  as  to.  t^^e 
mises  in  Vme  Street ^  would  not  have  carried  io  her  4im 


(63)  2  Bto.  C.  a  291.  (64)  1  Bro.  C.  C.  260. 
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mmm^iemel  do  not  state*    It  is  immatenal;  for  if  ih^         laOA. 

ftthsjequeat  wotds  are  large  enough  to  carry  the  interest        jTmbs 

in  th^  repiewe^  lease,  she  being  residuary  legatee  under  «« 

IfasI  bequest^  whateyer  interest  is  undisposed  of  would       t^N* 

go  to  hen     In   the  disposition  over  after  the  decease 

of  his.  wife  is  not  the  effect  a  declaration,  that  he  gives 

all!     ''  The  saoe "  means    **  messuages,    landsj    and 

^<  tenements:"  not  for  his  interest;   but  all  he  sIfaU 

have    to  come  therein   at  his  decease.     These  words 

ase  too  phon  to  be  narrowed  in  construction:  so  as  to 

aay  ^e  meant  jnotbiAg  more  than  what  he  had  at  the  dat^ 

Df  the  WiU^  and  that,  if  he  had  any  interest  to  come  at 

bk  decease  he  meant  to  give  no  pcurt  of  that;  if  it  was  a 

jiew  term  or  interest. 

I  feel  therefore  a  strong  inclination  of  opinion  upon 
this  question:  hut  I  shaU  not  hold  any  oj^ion  of  my  own 
without  doubt,  where  the  Master  of  the  MoUs  has  heU 
directly  the  contrary.     If  therefore  they  desire  it,  they 
liaist  ihave  ^a  case  for  the  opinion  of  a  Court  of  law :  the 
whoi^  turmng  upon  it.    But  H  will  be  of  no  use,  if  1^ 
&ct  be,  that,  as  he  did  not  renew,  and  the  lease  ezr 
pisedf  .the  doctrine  will  not  be  applicable,  that  would 
have  been  i^plica^Ie,   if  he  had  renewed^  as  he  had 
not  such  an  interest  as  would  raise  the  same  equity  be* 
tweea   the  parties.     The  testator  held  over  after  the 
e»pir;itio»  of  the  lease,  either  as  tenant  by  sufferancejr 
or  at  10^  or  from  year  to  year.     To  make  out  tha 
Plaintiff  !s  .case,  it  must  be  contended,  that  the  testatoir 
was.  t^iant  from  year  to  year ;  for,  if  he  was  tenant  a^ 
WiBp  the  general  doctrine  is,  that  the  death  of  either    Generally  the 
party  determines  the  Will ;    and  it  would  follow  of  no*  death  of  either 
cessity,  that  no  interest  passed  by  the    bequest ;   and  f^^^T  deter- 
therefore  ihe  Haintiff  could  not  qualify  an  interest  ia  "^^°®*  ^  ^* 
him  by  ^ijiiue  of  the  bequest,  unless  he  can  say,  the  op^         ^ 
portunity  the  ^executrix  had  of  dealing  with  the  estate   . 

ber 


Jambs 
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'16M.         her  testator  had  in  his  life  for  an  estate  and-ini 
fastens  npon  it  a  trust,  not  only  for  the  general  ei 
but    for    the    particular    legatee    of    that    pvopc 
iDfcAN.         though  be  cannot  say,  any  interest  passied  by  ifae 
to  him. 

An  Executor        The  case  of  tenant  by  sufferance  cannot  be  stro 
to  a  tenant  by  than  tbat  of   tenant  at  will.      The    question    is 
suBerance,  or    ^},^|jjg|^  ^^  Executrix,   dealing  with  the  opportun 

I '  which  she  derives  by  her  succession  without  tide  in 

mg  a  larger  m-  ^ 

terest   is  a  ^tate  a -tenant  by  sufferance  or  at  will  had  held, 

trustee  for  the  trustee  for-  the  person,  who  cannot  say,  he  took  a 

residuary  legs-  terest  under  the  Will :  or,  whether  it  is  to  be  said  ag 

tee ;  like  the  her,  only,  that  the  advantage  she  made  of  those  0| 

case  of  general  tunities  should  be  for  the  general  estate, 
ppcopancy. 

The  result  is  this.  I  think,  it  is  impossible  she  c 
hold  it  for  herself.  Not  applying  it  to  this  case, 
supposing  another  person,  not  the  wife,  was  resid 
legatee,  the  question,  I  should  think,  would  be  in  Cbi 
of  that  other  residuary  legatee:  being  a  casual  advu 
from  the  dealing*  of  the  executrix ;  not  an  ei 
ment  of  the  property  under  the  effect  of  a  beques 
testator  meant  to  make ;  for  the  bequest,  open 
nothing,  must  be  considered  as  struck  out,  and  not 
of  the  Win :  Hke  an  executor,  becoming  general  k 
pant,  or  happening  to  take  freehold  estate,  not  llndtv 
any  one.  The  question  -  then  is,  whether  the  tetf 
was  tenant  fit>m  year  to  year ;  and  what  is  the  conseqw 
That  is  also  a  subject  prima  impressianis :  quite  i 
but  I  have  a  strong  inclination  of  opinion  upon  it.  ] 
it  is  clear,  if  this  testator  had  died  at  the  close  oi 
twentieth,  and  the  commencement  of  the  twenty-first, 
of  liie  lease,' subsisting  at  the  date  of  the  Will,  there 
doubt  the  effect  would  have  been,  that,  though  then 
but  a  year  to  come,*  she  would  have  been  tenant  for 
tfrith  repiainder  to  the  nephew,  for  so  much  of  the 
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at  ihouM  not  elapse  in  her  life ;  and,  if  she  bad  been         1M5. 

tenant  but  for  that  year,  and  had  renewed^  she  could        Jambs 

no  more  have  said,  she  was  not  a  trustee,   because  it  o. 

was  only  for  one  year,  than  if  she  had  renewed  in  the        I^baii. 

tenth  year.    It  is  not  the  short  or  long  duration  of  the 

interest  that  makes  the  difference.     The  question  then 

is,  whether  the  change  of  the  nature  of  the  testator's  u> 

tereat  makes  a  difference  ?    If  he  was  tenant  from  year 

to  year,  does  that  interest  pass  under  these  words?    If 

I  am  right  in  thinking,    the  future  lease  would   pass 

under  these  words,  if  there  was  an  express  demise   for 

one  year,  the  consideration  is  the  same,  if  it  had  been 

only  a  remnant  of  one  year.      Upon  the  lEiuthority  of    Interest  from 

the  case  of  Doe  v.  Porter  ( 65 )  the  interest  of  tenant  ^^^  ^  J^^ 

ttom  year   to    year  is  transmissible  to  representatives.    *'*°*"***"Wo 

Then  I  cannot  see,  why  the  benefit  of  that  interest  shall  ^        .       «  . 

not  be  devoted  to  other  persons,  for  whom  the  repre-  ^\y    ^^  ^ 

sentatives  are  trustees;    and  the   consequence  is,  that  trustees^ 

the  testator  would  be  taken  to  be  lessee  for  a  year,  when 

he  died;  having  an   interest  for  a  year  in  the  estate; 

which  would  pass  b^  the  effect  of  these  words^ 

ff  it  would  not  pass,  could  the  executrix  avail  herself 
of  it  to  say,  it  was  a  beneficial  interest  to  her?  Upon  the 
case  I  have  jusit  mentioned  she  could.  Could  she  refiise 
to  iavail  herself  of  it,  if  the  intention  was  to  give  the  \>e- 
nefit  of  it  to  thts  legatee  ?  This  Court  would  not  permit 
her  to  renounce  it,  if  he  had  an  interest  in  it,  which  this 
Court  would  compel  her  to  make  good.  The  question  then 
is,  whether  this  is  not  the  same,  as  if  the  lessee  had  died 
possessed  of  a  term,  of  which  only  one  year  remained ; 
or  which  was  only  for  one  year  ;  and  the  person,  who 
was  tenant  for  life  of  that  interest,  in  the  course  of 
ffaat  year  renewed.     It  makes  no  difference,  that  tli^ 

po(^i 

(ri5)  3  Term  Rep.  13. 
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i605.         to  it    The  consequence  18,  tbeterm,  though  short,  is 

Jambs         bequeathed  in  these  particular  estates;    and  it  cannot 

V.  depend  upon  the  question,  whether  the  interest  is  long 

BbaK.         or  short.     Suppose,  only  a  quarter  of  a  year  subsisted 

at  the  death  of  the  testator;  if  the  tenant  for  life  did 

renew,  it  must  have  been  as  well  for  the  benefit  of  the 

persons  to  take  afterwards,  as  herself.      The  question 

then  is,  whether  the  words  pass  that  new  interest  the 

testator  got,  and  whether,  having  acquired  that  as   a 

continuation  of  the  interest  he  had,  and  that  passing,  if 

at  all,  under  the  Will,   the  circumstance   of  her  being 

tenant  only  from  year  to  year  makes  a  difference..  My 

incliniOion  is,   that  it  does  not     But  I  will  consider  it 

longer,  before  I  give  out  the  judgment 


The  decree,  pfonounoed  at  the  Rolb,  was  reveMed'i 
and  it  was  declared,  that  the  testator  Thcmas  Jamei  had 
at  the  time  of  his  death  an  interest  in  the  leasehold 
premises  in  question,  which  passed  by  his  Will ;  and,  diat 
the  renewal  of  the  lease  by  the  testatrix  Judith  Jame9 
•was  subject  to  the  trusts  of  the  Will  of  Thomas  Jame9\ 
•and  that  the  Plaintiff  ThomoB  James  became  under  that 
'Will  entitled  upon  the  death  of  Judith  Jatnes  to  the 
benefit  of  the  lenewed  lease,  and  the  rents  and  profits 
of  the  premises*  An  account  was  Erected  of  all  sumSp 
jwid  by  Judith.  James  for  the  fine  and  fees  upon  the 
renewal, of  the  lease;  and  tiie  Master  was  directed  to 
.settle,  what  proportion  of  the  same  ought  to  be  paid  by 
.the  Plaintiff;  and  an  account  was  directed  of  the  rents 
and  profits,  received  since  the  death  o{  Judith  James  by 
Jber  executor  and  devisee  (  67 ).  i 

(67)  This. Pecree  affirmed  upon  a  Re-he«jiog,  pojit.  Vol, 
Xy,  236.  hfie  Ramdall  v.  Rmseli,  3  JIfer.  1L90.  Coie^ravf 
f  •  ^legrave^  6  Mad.  12. 
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'  ■♦ 


MARTON,  Ex  parte.  1805. 

Aug.  Utk. 
'IpHE  petition  waa  presented  by  the  Committee  of  the    Exponditare 
estate  of  a  lunatic*  tenant  in  taiL  with  remainders  "^  "®  Com- 

over  to  the  Committee  and  others ;  pr&ying.  to  be  allowed       .  ,       ^  ^  ^* 

natics  estate 
for  expenditure  upon  the  estate^  made  widiout  any  P^^*  without  a  ore* 

Tious  application;  alleging,  that  great  improrements  hadyjong  applica- 
been  made*  lion  not  to  be 

'allowed. 

7%^  £ord  Chancellor  expressed  liis  regr^j  tkat  the- 
Court  had  in  a  hard  case  been  induced  to  relax  the  rule^ 
not  to  allow  any  expenditure,  made  without  a  previous 
application;  the  consequence  of-which^  is,  that  Com- 
mittees never  make  application.  His  Lordship  added, 
thatf  as  there  was  that  instance,  he  would  see,  what 
could  be  done  in  this  case;  which  appeared  fair;  de- 
siring it  to  be  understood,  tha£  in  future  expenditure, 
made  without  a  previous  application,  shall  never  be  al« 
law^(68). 

(68)  Ex  parte  Hitbert,  the  CfiMerow,  ante,  Vol.  VI,  799, 

next  •  case.      Ante,    Ancn,-  has  been  released^  *  See  the 

VoL]!t,  104.    The  same  rale  note,  ante,  I^  85.    . 
as  to  a  Receiver,  Bbmt  v. 


tOLBERT,  Ex  partes  1806. 

Avg.2dd.    ., 

npHE  Committee  of  the  estate  of  a  lunatic,   tenant    Expenditure 

for  life,  had  expended  to  tiie  amount  of  6000/.  ^7    the  Com-. 

upon  the  esMe ;  and,   as  tto  4000/.  without  an  appli-  ™^^^f  ^^  f  *''" 

..  rwr%  .  .  1     1^  .  1      1      13  i_      u       J  natics  estate 

cation.  *  The  petition  prayed,  that  he  should  be  allowed  ^j^j^^j^^  ^  p,.^ 

tnc  whoIe<  vioos  applica- 

The  lion  not  to  bo 
allowed. 
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16M. 


JEx  pttrii4 


*'  curMy  to  Measn.  Mowbray  and  Co/*    In  that  scheAife. 
the  estate  at  MUmhouwes  was  the  first  article. 

Mr.  Ramitty  and  Mr.  Bell,  in  support  of  tibe  Pe* 
tition. 
If  no  bankruptcy  had  happened,  the  petitioners  woidd- 
have  been  entitled  to  a  decree  for  a  mortgage ;  and  the 
assignees  must  be  in  the  same  situation*  The  gibund^ 
Upon  which  this  sort  of  case  is  taken  out  of  the  Star, 
tute  (  70  )  is  fraud ;  as  if  blank  papers  had  been  delivefed^. 
under  the  representation^  that  they  were  the  deeds ;  like 
Ae  case  of  a  Promisory  Note  given,  not  to  pay  t  &> 
eharge  upon  an  estate  in  Eutopia ;  or  any  other  case  of 
fraud.  It  is  not  necessary,  that  the  whole  complete  title 
should  be  in  the  petitioners.  The  son  upon  his  ezamm- 
ation  admits  that  these  deeds  were  delivered  as  the  title- 
deeds;  and|  though  not  delivered  originally,  they  were 
left  in  the  hands  of  the  petitioners,  with  his  privity; 
stating,  that,  when  informed,  that  the  deeds  had  been 
deposited,  he  made  no  objection ;  and  expressed  his  de- 
sire to  his  fiither,  that  a  farther  security  might  be  made 
according  to  the  desire  of  the  petitioners. 

Mr.  Hichardi  and  Mr.  Cooke,  for  the  Assignees* 
This  application  stands,  not  upon  an  agreement  for  a 
security  upon  the  estate,  but  upon  this ;  that  the  peti- 
tioners have  the  deeds ;  which  are  the  muniments  and 
evidence  of  the  tide.  Certainly  the  Court  would  not  take 
the  deeds  out  of  the  hands  of  the  lender.  If  it  was  put 
upon  agreement,  it  would  be  of  no  efiect;  being  by 
parol.  In  this  mstance  the  petitioners  have  only  a  few. 
of  the  deeds.  If  nothing  more  than  blank  paper  had 
been  delivered,  it  could  not  have  the  effect  of  an  equitable 
mortgage.    The  party,  claiming  under  a  deposit,'  nhist 


(70)  Stat.  79  Ck.  II.  c.  3.  s.  4. 
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le^  that  .what  is  pvea  as  a  deposit  of  deeds  is  really  so.         IBOS. 
It  was  incumbent  upon  the  petitioners  to  take  care,  that  ^^^^^ 
diey  had  the    security  they  mei^t  to  rely  upon.     The      £g  patu. 
eondusion   upon    the  affidavits,   and   the    circumstance 
of  the  possession  of  these  deeds  hy  the  bankrupts  at  the 
date  of  the  bankruptcy,  is,  that  there  was  not  an  agree- 
ment, for  a  deposit;    which  was  only  of  deeds  as  to  a 
moiety  of  the  estate,  not  by  the  owner;  but  by  his  father, 
baling  no  interest  himself,  and  without   authority  from 
bis  son. 

Hie  Lord  Chancellor. 
'    Under  all  the  circumstances  of  this  case  there  is  suf- 
ficient evidence  in  writing,  ( and  that  is  the  ground,  upon 
which  my  decision  stands)  to  raise  an  equitable  mort* 
gage  of  the  whole  of  these  estates.      It  is  very  well^    Equitable 
though  it  has  not  been  long,  settled,  that  if  there  has  mortgage    by 
been  a  delivery  of  deeds,  that  in  this  Court  amounts  delivery  of 
to  an  equitable  mortgage;    and  the   possession  of  the  ^^o^s*    The 
deeds  is,  if  no  other  purpose .  is  shewn,  evidence  of  an  P^**«**'on  of 

agreement,  that  the  estate  itself  shall  be  a  security.    It  ..        .  '  '"' 
xT  .  V.        j-jji.r%-  *♦     ifnootherpar- 

has  never  yet  been  decided,   how  far  it  is  necessary  to    ^^^  ^^  shewn 

deliver  all  the  title-deeds :  or,  whether  that  would  not  be  evidence  of  an 

taken  to  be  a  sufficient  deposit,  which. could  be  taken  agreement, 

upon  looking  at  the  instruments  to  amount  to  evidence,  ^bat  the  estate 

that  the  estate  was  meant  to  be  a  security.    \t  is  clear  '^*®lf  «l>all  be 

oa  the  other  hand,  that,  if  a  man  has  my  title-deeds,  *^f'*'?'^'. 

he  cannot  without  my  privity  by  making  a  deposit  of 

those  deeds  oblige  me  to  give  a  mortgage.    He  cer-  ^^11^^^.  ^^n  ^^ 

tainly  may  have    the  possession  of   them  under    such  deeds,  gteore. 

circumstances,  that,  if  he  hands  them  over  to  a  third 

person,  there  will  be  insuperable  difficulty  in  my  getting 

them    back   from    that  person.      But  a   mere   deposit 

win  not  bind  me  to  give  him  an  actual  interest  in  the. 

estate. 

Vol.  XI.  CC  In 
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1805.  In  the  present  case,  which  is  not  a  mottgagey  thoagh 

WsTHBRBLL    ^^^^^  ^*®  Something  like  a  mortgage  in  1800,  by*  the 

Expartt.       f^^^^  And  son,  securing  S500/.  then  due,  and  farther 

advancesi  it  is  afleged  by  the  depositories^  -that  the 
agreement,  accompanying  the  deposit,  was  ^made  upon 
tiie  representation,  that  these  were  the  title-deeds  of  the 
whole  estate.  If  that  agreement  was  made  out  by  clear, 
admissible,  evidence,  as  against  the  bankrupts  themselves, 
and  therefore  against  the  assignees,  this  Court  would 
enforce  the  effect  of  that  contract ;  compelling  ^hem  to 
make  good  that  representation.  The  son  states,  that 
he  knew  nothing  of  it;  but  admits,  that  BouUon^  one  of 
the  bankers,  in  conversation  expressed  a  wish  upon  Aeir 
part,  that  a  regular  mortgage  should  be  made,  not  only 
of  the  MUnJumses  estate,  but  of  the  other  estates,  de^ 
scribed  in  the  deed  of  1800;. stating  to  him,  that*  the 
title-deeds  were  in  the  hands  of  the  bankers.  T^iat  is 
an  express  communication  to  the  son,  that  they  had  the 
deeds.  He  does  not  intimate,  that  his  &ther  sent  them 
without  his  privity:  on  the  contrary,  he  expressed  a 
wish  to  Baulion,  that  there  should  be  a  regular  mortgage  f 
and  communicated  their  wish  to  his-  fadier;  who  said, 
they  were  unreasonable,  and  had  security  enough.  The 
representation  of  the  son  in  writing  is,  that  he  inserted 
the  Milnhomses  estate  with  the  particulars  of  the  other 
property  in  mortgage  to  the  bankers :  an  original  paper 
in  hb  own  hand-writing,  entitled,  ''  A  Schedule  of  the 
''  annual  value  of  the  property  of  John  Siarfwrih  and 
^'  Son  given  in  security"  to  the  Bank ;  stating  the  Aftia* 
hauies  and  the  other  estates:  not  a  moiety;,  but'  the 
entirety.  Then  is  it  more  satisfactory  to  go  upon  the 
eflfect  of  the  deposit  of  the  dqeds,  though  all,  that' re- 
lated to  that,  passed  in  parol;  or  to  say,  that  imder  the 
hand  of  the  party  it  appears,  that  the  meaning  .of  the 
deposit  of  such  of  the  deeds  as  were  deposited  was  .to 

[  ^403  ]      ^create  a  security  upon  the  whole?  The  evidence  is  quite 

sufficient 
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mAdent  to  attach  a  security  upon  the  whole  estate.         1806. 
Make  tH6  Order  (71).  '  Wet^eU, 

01)  Ex  parte  Haigk,  the     ante,  VoL  IX,  116;  see  tbe       ^  l*^«* 
nektoite.  Ex  pixrte  Coming,     note,  117. 


HAIGH,  Ex  parte.  1805. 

Aug.  2lff. 

nPHE  object  of  this  petition  was  to  establish  a  security    Equitable 

upon  a  leasehold  estate,  by  way  of  equitable  mort-  Mortgage  by 

gage,  in  consequence  of  a  deposit  of  the  lease  by  par-  ^®  deposit  of 

ties,  who,  being  indebted  to  the. j>Qtitionerj  .and  ipiYi^ty.*  1®*'®* 

embarrassed  circumstances,  applied  to  him  for  assistance 

by  discounting;   after  which  application  the  lease  Wiis 

defiyered. 

Mr.  Richards  and  Mr.  Johnson^    in  support    of  the 
Petition.    Mr,  RomiUy  and  Mr.  BeU^  contrh. 

« 

« 

The  Lord  Chancellor. 

The  case  otRwsely.  Bussel {72)  is  a  decision  much 
to  bebunented;  that  a  mere  deposit  of  deeds,  shall  be 
considered  as  evidence  of  an  agreement  to  make  a 
mortgage.  That  decision  has  led  to  discussion  upon 
the  truth  and  probability  of  evidence,  which  the  very 
object  of  the  Statute  of  Frauds  (73 )  was  entirely  to  ex- 
clude. In  this  case  these  parties,  being  unquestionably 
pressed  to  the  very  verge  of  bankruptcy,  unless  immedi- 
alely  assisted,  and  being  indebted  to  the  petitioner,  ap- 
*  plied  to  him  to  discount.  He  hesitated  at  first.  The  [  ^404  ] 
lease  waa  deposited ;  and  it  is  difficult  to  collect,  whe- 
tketf  .the  original  deposit  was  as  a  security  for  the  bills, 

•      *  •  .  ...I     then  "j,,    -• 

(72)  1  J8ro.  <?.  a  ?69.        (78)  Stut..  .89  dh  II.  c  3..#.  4. . 

C  C  3 


Haiom, 
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then  diacounted,  or  for  future  discoonts.  The  nS^^ 
(and  I  repeat  my  regret  that  it  ever  vas ' eBtabHsbed ) 
caUs  upon  the  Court  to  decide  upon  parol  evidence,  what 
is  the  meaning  of  the  deposit ;  which,  independent  of 
the  Statute  of  Frauds,  ought  always  to  be  by  writing. 
Still  after  that  decision  we  must  engage  with  that  dif- 
ficulty. It  is  said,  this  is  not  usual  among  tradesmen. 
But  one  of  the  greatest  mischiefs  is,  that  persons  in  this 
city  and  other  commercial  towns  are  contmually  dealing 
in  these  deposits;  not  having  persons  with  them,  who 
are  capable  of  advising' them ;  and  the  bankrupt '  paper 
is  swelled  by  petitions,  to  ascertain  what  these  deposits 
are.  Upon  the  evidence  in  this  case  the  Master  is  right. 
Therefore  confirm  the  report,  and  make  the  Order  ac 
cording  to  the  prayer(74). 


(74)  Ex  parte  Wetierell: 
the  preceding  case.  Ex  parte 
Ominff,  ante.  Vol.  IX,  115; 
Bee  the  note,  117. 

In  Ex  parte  Faukn,  lltti 
January,  1805,  Lord  EUtoH 
expressed  his  disapprobation  ■ 
of  Lord  Tkurlow't  deciiiion  ia 
ltiu$et  V.  Rvueli  as  breaking 
iti  npon  the  Statate  of  Frands  • 


and  declaring,  that  a  deposit 
of  deeds  should  not  be  con-, 
sidered  as  a  mortgage  except 
in  a  clear  case,  refused  so-to 
treat  it  in  that  instauce.  Ttis 
same  opiuloD  ia  expressed  by 
the  Mtttia-  of  the  RoU$  in 
fiorrit  v,  WUkaaon,  post. 
Vol.  Xn,  192. 


1805.  METCALFE,  Ex  parte. 

Ang.  \etK. 

A.  and  B.  fJ^HOMAS  WILLIAMSON  and  WorraU  Palmer  had 

bankrupts.  dealings  together  and  kept  accoimts  reapectively; 

Proof  in  re-     commencing  on  the  7tb  o{  August,  1800,  and  ending  on  the 
■pect  of  a  cash  o^ 

balauce  daa 

from  A.  10  B.  but  the  dividends  retained,  to  reimburse  Vhe  estate  of 
J.  what  it  should. orerpay  upon  a  distinct  traosaclioo:  an  advance- 
<tf  bills  from  A.toB.;  some  of  which  wora  dishonoured. 
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dth  of  Fdmuiry,  1802;  in  the  course  of  which  it  ap-  1806. 

peared,  that  Palmer  had  received  from  Williamson  in  j|b^J!^7lfb 
cash  and  bills  the  sum  of  64S4/.  9s,  Sd. ;  and  William^  ^  parte. 
son  had  received  from  Palmer  in  cash  the  sum  of  5824/. 
19^.  7d.;  making  a  balance  of  599/.  9s.  8(7.  in  favour 
of  Williamson.  On  the  11th  o{  Febrtiary,  1802,  Palmer 
committed  an  act  of  bankruptcy.  On  the  13th  of  iPe-- 
bruary  Williamson  committed  an  act  of  bankruptcy;  and 

<k|mmis8ions  issued  against  both. 

•  ... 

•  Several  of  the  bills,  delivered  to  Palmer  by  William^' 
'son,  were  drawn  by  Williamson  on  Thomas  Goodenough  ; 
ancl  were  in  circulation  at  the  time  of  the  bankruptcies: 
l>ut  such  bills,  to  the  amount  of  1098/.,  were  not  accepted 
or  paid  by  Goodenough.     Several  holders  of  such  dis- 
honoured bills    proved   them    under  the  Commissions; 
and  received  dividends  of  \Qs.  in  the  pound  upon  the 
whole  sum  of  1098/.    amounting  to    the  sum  of  549/. 
under  the  Commission  against  Palmer ,  and  6$.  8c/.  in  the 
pound,   amounting  to   366/.    under    Williamson*^  Com« 
mission.     At  the  meeting  fgr  a  final  dividend  the  as- 
signees of  Pa/mer  applied  to  prove  498/.  10#.  4</.  under 
Williamson*B  Commission,  as  a  debt  due  to  the  estate  of 
Palmer ;  and  claimed  to  be  paid  their  share  of  the  for- 
mer  dividend ;  alleging,  that  the  amount  of  the  said  dis- 
honoured  bills,  being  the  said  sum  of  1098/.,  ought  to 
have  been,  discharged  from  the  sum  of  6424/.  9s.  3d. ; 
and  so  there  would  appear  to  have  been  a  balance  of 
498/.  lOs.  4c/.,  due  from  Williamson  to  Palmer  at  the 
date  of  his  bankruptcy  :  but  the  assignees  of  Williamson 

'dbjeeted  to  the  proof;  insisting,  that  even  admitting 
(wlych  they  did  not)  such  balance  of  498/.  lOs.  4<c/.  to 
have  been  due  from  Williamson'  to  Palmer  at  the  date  pf 
lus  bankruptcy,  they  were  entitled  to  be  paid  out  6f 
die  estate  of  Palmer  199/.  I6s.  8d. ;  having  been  com- 
pelled to  pay  366/.  in  dividends  upon  the  sum  of  1098/.^ 

the 
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180S.         die  amcroiit  of  the  dishonoured  bQIs ;  which  sum  of  S66I. 
_  "^^"^  exceeded  the  amount  of  the  dividends  of  6s»  8d.  in  the 

JN  KTTC  A  t  VR 

Exvaru!     pound  on  the  sum  of  498/.  '10*.   4rf.  by  tttf  mm  of 

199/.  16».  8d. 


M 


The  Commissioners  refused  to  permit  the  proof  by 
the  assignees  o{  Palmer;  and  adjourned  the  diyidends 
under  both  Commissions  to  give  an  opportunity  of 
applying  to  the  Lord  C/uinceUor  ;  upon  which  this  ptS^ 
tition  vi^as  presented  by  the  assignees  of  WilUanuam, 
praying  that  the  assignees  of  Po/mer  may  be  restsamed 
from  proving  the  said  sum  of  4&8L  10^.  4d.  under 
Williamson's  Commission  ;  and  that  the  petitiooers 
may  be  permitted  to  prove  such  sum  as  shall  appear 
due  to  the  estate  of  WiUiamson  under  Palmer'%  Qoor 
mission. 

Mr.  RomiUy  and  Mr.  Heys,  in  support  of  the  pethioDi 
observimg,  that  both  parties  contended  for  more  tliaii 
they  were  entitled  to,  contended,  that  this  was  not  like 
the  case  of  cross-paper:  Ex  parte  Walker "{75) x-  £x 
parte  Earle  (  76).  In  this  instance  there  was  no  dis- 
tinction between  bills  and  cash ;  as  in  the  case  of  crots- 
paper ;  the  bills  being  negociated ;  and  therefore  ta 
^ood  as  money. 

Mr.  CuUen,  for  the  assignees  of  Palmer,  opposed  the 
Petition. 

The  Lord  Chancellor. 

This  is  a  very  difficult  question.    It  is  not  a  eime  of 

cross^paper.     There  is   a  cash   transaction,  and  a/bfli 

*  transaction ;  and  the  demand  of  Po/mer's  estate  againat 

'  WHUamiotCs  estate  is  to  prove  the  cash  balaiice :   die 

eflfeel 

(75)  Ante,  Vol.  IV,  573.  (76)  Ante,  VoL  V,  833. 
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eflelft  of  wljtch  ia  U>  lay  6ut  altogether  the  paper,  emoUEt-         1805. 

Mg^  to  1098A;  letting  the  hills  fall,  as  they  may,  upon    ^„^^^7^^^ 

the  ^respective  estates.    That  cannot  possibly  he.     On      j^  paries 

ftbe*  other  hand  it  is  contended  in  support  of  the  petition, 

Aastj  being,   not  cross-paper,   bnt  nnitual  advances  of 

Ush,  and  paper  upon  one  side  only,  the  whole  is  to  be 

looked  upon  as  advance  of  cash  on  both   sides :    and^ 

^m  if  the  paper  was  good.    With  a  view  to  simplify  it, 

tfale  b^st  way  will  be  to  suppose,  there  was  no  cash  ti'ans^- 

jM^tterlt:  and  diat  there  was  one  bill,  for  1000/.    Suppose, 

Wilikmmon  put  that  bill    into  the  bands   of  Palmer;- 

mA  oobeider, '  first,  what  was  that  paper  with  reference 

to^'  WiUiamsan,     If  it  was  a  bill,  upon  which  he  could 

lUive '  recote]!^  from  acceptors,    and  indorsers,   and  he 

l^t  it  iiito  the  hands  of  Pa2/7?^  who  by  means  of  that 

MB  raises 'the  money,  it  might  be  contended,  tIiatPa/»MT 

would  be  debtor  for  tOOO/.  to  Williamson^  parting  with 

Aat  valuable  paper;    But  put  it  the  other  way;  that  it 

wat  a  bill  in  no  other  sense  than  as  being  drawn  upon  « 

a*  third  person;  and,  before  it  was  determined,  whether 

he  would  accept,  WilBams&n  gave  it  to  Pahnet';  who 

indorsed  it;   and  it  never  was  accepted:   would  it  be 

possible  for  Williamson  to  maintain  an  action,  until  it 

^anie  hskk  again  to  him:   and  he  had  paid  money  in 

respect  of  it  ?     The'  consequence  is,  that  until  the  bill 

eaitie~  baekr  upon  Williamson^   Palmer  would  not  have 

been  debtor  to  himr  and  if  it  had  not  come  back  to  hiih 

till^afte^  the  bankruptcy,  there  would  have  been  no  debt 

Jt  "the  bankruptcy.     Then,  while  the  paper  Ivas  afloat^ 

tokUd  Palmer  hare  recovered  the  498/.,  due  upon  the 

(msh  transaction?    He  (!ould  not.    The  answer  oiWil^ 

Uamson  would  be,  that  Palmer  had  his  name  engaged 

in  that  biQ,  still  in  circulation ;  and  Williamson  must  be 

r 

disentangled  from  that,  before-  the  other  could  call  for 
hia  balance. 

If 
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1805.  If  between  these  parties,  considered  as  solventi  Wtl^ 

^.  ""^^^^  liamson  is  endtled  to  say,  Palmer  should  not  have  the 

lu  ETC  A  LPS 

Ex  narte  '     498/,,  until  he  had  restored  the  bill,  being  put  into  his 

hands  as  a  medium  of  raising  money,  and  the  first  oUi^ 
gation  was  upon  Palmer^  what  difference  does  the  bank^ 
ruptcy  make  ?  No  other  difference  than  diis ;  that,  if 
the  assignees  of  WiUiamson  protect  his  estate  against  any 
liability  upon  the  bill.  Palmers  estate  is  entitled  to  a 
dividend  upon  the  sum  of  4d82.  :  that  is,  in  order  ta 
keep  the  accounts  finally  right,  WilUamsan^B  estate  la 
entitled  to  retain  the  dividends,  due  to  Pabner*^  estate* 
to  the  extent  of  making  them  applicable  to  protect  the: 
estate  of  WiUiamson  against  the  bill.  The  answer  to 
the  objection,  that  in  that  way  Palmer^s  estate  will  get. 
50/.  is,  that  it  is  accident.  If  the  bankrupt  estate  paid 
20^.  in  the  pound,  that  would  not  be  so ;  for  then  Wil^ 
Uamson'B  estate,  retaining  all  the  dividends  Palmer'^ 
estate  would  be  entitled  to  in  respect  of  the  4S8L,  with, 
a  view  to  protection  against  the  proof  in  respect  of  the 
paper,  the  thing  would  come  round :  the  bill  would  be. 
taken  up  by  Palmer ;  and  the  4981.  would  be  paid  hf 
Williamson. 

Therefore  the  sum  of  498/.  is  to  be  proved  against 
the  estate  of  Williamson  by  Palmer's  estate :  but  to  the 
extent  of  the  proof  against  Williamson's  estate  upon  the 
bills  the  assignees  of  Williamson  are  entitled  to  retaia 
^d  apply  the  dividends  in  respect  of  that  proof  for  the 
exoneration  of  the  estate  of  Williamson ;  to  reimburse 
themselves  all  the  dividends  they  should  pay  upon  the 
bills ;  which  ought  to  be  taken  up  by  Pabner.  To  altec 
this  decision  it  must  be  shewn,  not  only,  that  the  InDa 
were  accepted  by  Goodenough;  but,  that  they  were 
^cepted  on  account  of  what  t}ie  acceptor  owed  tp  WU* 
ton. 
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JONES,  Ex  parte.  1«0*- 

..  Aug.iOtL. 

THHE  petition  was  presented  by  a  bankrupt ;  praying,    A  Comniis* 

that  the  Commission  should  be  superseded :    and  *•**"  °'  Bank- 

the  bond  assigned.  .     '''P*"^  "^^f 

be  superseded^ 

before   the 
Mr.  FofAlanque  and  Mr.  Cooke^  for  the  assignees,  ob*  bankrupt  has 

jected,  that  the  bankrupt  had  not  surrendered ;  though  surrender^ 

Xhe  tune  for  his  surrender  had  expired  a  year  ago ;  and 

mentioned  a  late  case,  Ex  parte  Jones  ( 77 ),  in  which 

l»efi>re  the  bankrupt  had  surrendered.  Lord  Eldon  would 

not  permit  the  Commission  to  be  superseded ;  notwith- 

«landing  all  the  creditors  consented, 

•  The  Attorney  General  and  Mr.  Romilly,  in  support  of 
1;he  petition,  said,  it  was  presented,  before  the  time  foi 
the  bankrupts  surrender  expired;  but  from  particular 
4urciimstances  it  was  not  answered  in  time* 

ft  - 

- .     .  The  Lord  Chancellor. 

It  has  been  determined  frequently,  that  the  bankrupt 
xmiat  surrender;  and  after  much  discussion  in  the  lat« 
case.  Ex  parte  Stokes  (  78  )•  Upon  the  reason  also  it  is 
proper;  for,  if  the  bankrupt  is  not  to  surrender,  until 
he  has  had  sifted  to  the  bottom  here  the  trading,  the 
act  of  bankruptcy,  and  Uie  petitioning  creditor's  debt, 
'srhen  these  particulars  afterwards  come  to  be  proyed 
liefore  the  Commissioners,  many  persons,  against  whom 
CJommissions  of  Bankruptcy  issue^  will  disprove  every 


Let  this  petition  stand  over ;  that  the  bankrupt  may 
liave  an  opportunity  to  surrender ;  and  let  him  state  to 
^the  Commissioners,  that  this  petition  is  presented;  and      [  ^410  ] 

they 
(77)  Ante,  VoL  VIII,  328.         (78)  Ante,  Voh  VII,  405 ; 
Pott,  Vol.  XVII,  48.  ase  the  npte,  400^ 


HO 


1805. 

JONKSy 

Ex  partis. 
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they  will  not  go  farther  into  the  circumstances  than  their 
duty  requires  (79). 

(79)  Commission  soper- 
seded;  the  bankropt  being 
dead  before  the  last  meet- 
ing, aud  not  having  surren- 
dered. Ex  parte  Whittinyton, 
Bttckf  235.  Commission  sup- 


perseded,  to  defeat  a  prose- 
cotion  under  harsh  circuni<« 
stances  for  omitGng  to  sur- 
render: Ex  parte  Lavemder, 
post,  Vol.  XVIII,  18,  and 
1  Rom  Bank.  Cat.  6£u 


1805. 
Aug.  \9th. 
Holder  of  a 
bill  of  ex- 
change, dis- 
charging  the 
acceptor  by 
receiving  a 
composition, 
cannot  come 
upon    the 
df^wer. 


WILSON,    Ex  parte. 

¥N  July  1799  Andrew  Paul  Pourtales  and  Andrew 
George  Pourtalesy  drew  two  bills  of  exchange  upon 
Claessen,  Kieckhoefer,  and  Co.  of  Hamburgh,  at  three 
months  after  date,  for  3502.  and  250/.,  payable  to  the 
order  of  the  petitioneir,  for  valuable  consideration.  The 
bills  were  accepted :  but  before  they  were  due,  the  ac- 
ceptors stopped  payment ;  and  the  bills  were  returned, 
protested.  The  drawers  afterwards  became  bankrupt. 
The  petitioner's  proof  in  respect  of  the  bills  was  ob« 
jected  to,  until  he  should  have  had  recourse  to  the  estate 
of  the  acceptors,  and  have  received  such  dividend  as 
should  be  payable  from  their  estate.  '  The  petitioner  sent 
the  bills  to  his  agent  at  Hamburgh  for  that  purpose ;  who 
received  a  dividend  from  the  estate  of  the  acceptors; 
and  was  afterwards  admitted  to  prove  the  residue  of  his 
debt  under  the  Commission  against  the  drawers :  but, 
before  any  dividend  was  received  under  that  proof,  k 
appeared,  that  no  proceeding  in  nature  of  a  Commiaaioii 
of  Bankruptcy  had  issued  ftgainst  the  acceptors ;  but 
their  affairs  were  settled  by  a  deed  of  compostti(m ; 
which  the  petitioner's  agent  had  signed  upon  receiv- 
ing the  dividends  in  full 'discharge  of  the  estate  of  the 
fu^ceptors.  The  petition  prayed,  that  the  dividends  on* 
der  the  Commission  should  be  paid  to  the  petitioner.  It 
was  admitted  there  was  no  fraud ;  but  the  deed  of  com- 
position was  signed,  and  the  dividend  received,  by  his 
agent  without  inquiry.     The  petition    stated,    that  the 

assignees 
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asitignfees  arid  the  solicitor  under  the  Commission  pressed 
the  petitioner  to  apply  and  receive  what  might  be  ob- 
tidned  from  tb6  estate  of  the  acceptors ;  representing, 
that  he  should  prore  for  the  residue :  but,  upon  the 
afllda^ts  there  was  no  special  undertaking;  and  the 
transaction  appeared  to  originate  in  a  mistake  of  all 
patties ;  supj^sing,  the  proceeding  at  Hamburgh  was  in 
the  nature  of  bankruptcy. 

Mr.  Richards   and  Mr.  Cookct   in    support  of  the 
^titbn. 

Mr.  Romlly  and  Mr.  CuUen^  for  the  assignees,  cited 
WL  late  case.  Ex  parte  GuaUier  ( 80 ),  which  was  upon  a 
Foreigp  Bill  of  Exchange^ 

The  Lord  Cuancelloe. 
The  law  is  not  disputed.  It  was*  very  well  settled  -  by 
Jjoird  ntir law  {81)  upon  great  deliberation,  that,  if 'a 
person,  having  the  security  of  drawer  and  acceptor,  with 
effects,  (a  distinction,  much  to  be  regretted,  having 
given  very  mischievous  authenticity  to  accommodation 
paper )  gives  the  acceptor  time,  and  much  more  if  th^ 
drawer  fuUy  discharges  the  acceptor  by  composition,  the 
holder  can  no  longer  make  a  demand  upon  the  drawer, 
whether  solvent,  or  not :  for  this  reason ;  that,  if  thc{ 
drawer  could  come  upon  the  acceptor  afterwards,  the 
acceptor  does  not  receive  any  benefit  by  the  compo^ 
aitioiu  The  nature  of  the  contract  must  therefore 
he,  that  the  holder  shall  so  d^al  with  the  Bill,  that  no 
third  person  shall  come  upon  t^e  acceptor  in  conse- 
quence of  his  act.  I  remember,  Lord  Thurhw  said, 
be  had  consulted  the  Judges  upon  that  case.  The  de- 
cision is  .therefore  of  very  high  authofrity.    Lord  Rossfym 

was 

(80)  Tl^e    Sittings     after     171.    8th  edit.  190»  1.    Rees 
TtiMity  Term,  1806.  v.  Bar'mgUm,  ante»  Vol.  II, 

(81)  Ex     parte      Smith,     640,  i^nd  the  no^e,  544. 
1  Cooke't  Bank.  Lavct,    168, 


1805. 

WlXSON, 

Ex  parte. 


Distinction 
to  an  acceptor 
with  effects,  or 
not,  mischiev- 
ous;  with  re- 
ference to  ao- 
commodatioQ 
psper. 

Holder  of  a  ' 
bill  giving  time 
to  the  acceptor^ 
discharges  iha 
drawer. 
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1805.  was  struck  with  this  consideration ;   that,  if  the  hMet 

"'"^^  did  all  he  could  substantially  do  for  the  benefit  of  the 

Sr      rt '       persons,  whose  names  were  upon  the  BiU,  that  was  all, 

that    could    be   expected ;    and   held,    that  he  should 

if   he  really  acted  for  the  benefit  of  the  other  jNuties' 

by  taking    a    composition    from    the    acceptor,    go  oa 

against  the  drawer.     But  the  misfortune  of  that  is,  that 

the  other  parties  have  a  right  by  law  to  consider,  what 

is  for  their  benefit;    and  are  the  judges  of  that;    and 

Bankruptcy  of  iJi^t  has  been  carried  so  far,  that  the  actual  bankmptqr 

Acceptor  doci  ^f  ^j^^  acceptor  does  not  dispense  with  the  necessity  of 

not  dispense         ^      ^     ^i.     j 

..t-  ^1-  notice  to  the  drawer, 

with  the  ne* 

icessity  of  no- 
tice to  the        *    That  being  the  law,  I  felt  a  wish  to  find  that  part  of 

Prawer.  the    petition   sustained,  which  represents,   that  the  as^ 

signees  and  the  solicitor  pressed  the  petitioner  to  get 
what  benefit  he  could  in  the  affairs  at  Hamburgh ;  inti- 
mating, that  he  should  afterwards  prove  und^r  the  Ccmi- 
mission.  But  the  affidavits  amount  only  to  this ;  that 
the  assignees  and  the  solicitor,  being  persuaded,  that 
there  was  a  bankruptcy  at  Hamburgh^  and  a  dividends 
actually  set  apart,  so  that  in  bankruptcy  it  was  to  be 
considered  as  received  in  diminution  of  the  proof^  do 
make  that  representation;  and,  that  the  petitioner  aihall 
receive  dividends  under  that  bankruptqy,  before  he 
comes  to  prove  under  the  Commission  in  this  country, 
and  the  future  dividends  after  proof.  The  petitioner 
accordingly  sent  to  his  iigent  at  Hamburgh :  not  inquir- 
ing, whether  the  proceeding  there  was  a  bankruptcy  or 
a  composition ;  and  the  agent  signed  the  deed  of  conH 
position ;  which  in  respect  of  payments  under  it  actually 
discharges  the  acceptor.  The  question,  whether  the 
petitioner  was  by  fraud  drawn  in,  or  required  to  sign  the 
deed  of  composition,  is  a  mere  question  of  fact.  The 
whole  was  a  common  mistake,  under  the  apprehension 
of  all,  that  it  was  a  bankruptcy :  but,  that  being  mis- 
aippiehension,  the  consequence  from  not  knowing,  what 

the 
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the  act  was,  must  taA  upon  the  person,  who   did  the         1805. 
act;    who  therefore,    having   by  himself  or  his  agent      \d^^^ 
accepted  a  composition  in  full  of  the  whole  demand,      j^  parte  * 
18   unfortunately,    but  effectually,   under  circumstances, 
that  exclude  any  demand  by  him  against  the  drawer's 


npHE 


1805. 
JprilOtk,Uik, 
ST.  BARBE,    Ex  parte.  13M. 

Aug.  27th. 
petition,    and  the  affidavits   in  support  of  it.    Partners  en* 
stated,  that  a  joint  Commission  of  Bankruptcy  is-  gaged  indivi- 
saed  against  ilfi?/ca^i?  and  Jeyes^  by  the  description  of  ^"^'^3^  ^"  ^^^'f 
dlmen,  insurance  brokers,  dealers  and  chapmen.    They  ^®°^®*'"*  'J^ 
connaenced  their  partnership  in  1793  under  an  agreement    ,  ' 

to  carry  it  on  as  general  factors  and  insurance  brokers,  ^^  'j^^  made 
and  in  such  other  trades,  as  they  should  agree  upon,  in  bankmptcy 
During  the  progress  of  that  partnership  Metcalfe  of  debts  as  be* 
carried  on  the  trade  of  an  oilman,  as  a  distinct  tween  the  dif- 
and  aeparate  concern ;  and  also  was  uplbn  his  sole  and  ^c^^^t  estates : 
separate  account  appointed  Ship's  Husband  to  sundry  "^*'  ^ 

vessels ;  and  in  that  character  he  gave  orders  to  the  .        .        i> 

branches  of 

house  of  Metcalfe  andJeyes,  as  insurance  brokers,  to  ^^  j^j^j  ^^^. 
effect  insurances  ;  and  he  also  gave  them  orders  for  eern. 
insurances  on  account  of  other  persons ;  which  *  he 
had  orders  to  get  made.  He  also  purchased  goods 
frcnn*ihe  partnership  of  Metcalfe  and  Jetfes ;  and  thereby 
and  by  the  premiums,  due  to  them,  as  insurance 
brokers,  Metcalfe  was  become  indebted  to  the  part- 
nership of  Metcalfe  and  Jeyes  to  the  amount  of 
714«.  9*.  W. 

The  affidavits    represented,    that    these   trades  were 
carried  on  in  distinct  premises;   that  distinct  accounts'- 
^  were  kept;   that   the   rent  and  taxes  of  each  house      [  *414  ] 
were  paid  separately ;  and  each  bad  a  separate  banker. 

Under 


414 
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1805.  Under  these  circumstances  the  petition  was  presented  by 
c  ^nTl.K  ^^^  assignees  of  the  joint  estate  to .  be  admitted  to 
*  Ex  parte, '   P'*^^^  against  the  separate  estate  of  Metcalfe  the  sum 

of  714«.  9«.  Id.  * 

Mr.  Romilly  and  Mr.  Cullen^  in  support  of  the  geti;-. 
tion,  cited  Ex  parte  Johns  (82) ;  observing^  that  upon 
the  affidavits  these  trades  were  perfectly  distinct. 


[  •415  ] 


The  Lord  Chancellor. 
There  have  been  cases  of  a  trade  carried  on  by 
three,  and  distinct  trades  by  two,  and  by  one  of  them; 
where  this  sort  of  proof  of  a  debt,  distinctly  due  from 
one  partnership  to  the  other,  has  been  permitted  as  be* 
tween  the  partners,  so  engaged  in  different  conc^cnPii^ 
The  course  of  the  authorities  has  been,  that  a  joint 
trade  may  prove  against  a  separate  trad^ ;  but,  not 
a  partner  against  a  partner.  In  the  case  of  Shaker 
shaft.  Stirrup,  and  Salisbury  ( j33  ),  Lord  Thurlow  went 
upon  this  distinction ;  that^  where  there  is  only  one 
partnership,  arranging  different  concerns,  belonygiitg 
to  them  all,  in  different  ways,  for  the  benefit,  of 
different  parts  of  that  joint  concern,  as  in  .  that 
instance,  the  three  partners  carrying  on  the  busmeas  of 
cotton  manufacturers  in .  Lancashire,  and  two  of 
them  in  London,  diere  cpuld  not  be  proof  by  di9 
three  against  the  two :  but  if  the  trades  are  per* 
fectly  distinct,  then  the  three,  as .  ^otton  manufaQturdrpt 
in  Lancashire,  might  be  <;reditors  upon  the  separate 
concern  of  the  ^two,  as  ironmongers  in  Landaum  .  .1 
am  inclined  to  abide  by  that  case  and  Ex  parte  JoknSm 
•  But  I  doubt,  whether  this  case  comes  up  to  tiiose.: .  wh^. 
ther  this  demand  is  really  constituted  by  distinct  dealings 
between  one  trade  and  another;  and  is  any  thing-' more 
than  mere  personal  receipts  of  money  by  one  partner,  on 

account 

.  (8S)   1  CooWs  Bmnk.  Law,        (83)  SUted  unte.  Vol.  VI| 

438.    8th  edit,  by  Mr.  Roots,     123,  743,  747. 

634. 
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aoeoant  of  the  partnership,  and  to  be  laid  out  for  the 
partnership :  not  as  carrying  on  a  distinct  trade  (  84« ). 


1805. 


The  Petition  stood  over;  until  the  Lord^  Chancellor 
satisfied,  that  the  trades  were  distinct;  when  the 
Order  was  made;  declaring,  that  as  it  appeared,  Met* 
wife  carried  on  a  distinct  trade  or  concern  frqm  that  of 
Metcalfe  and  Jeyes^  the  partnership  is  entitled  to  prove 
against  the  estate  of  Metcalfe  such  debt  as  he  in  such 
^istiiict  tJ^e  or  concern  owed  to  the  partnership,  t    .. 


(84)  Ante,  Vol.  VIII,  545. 
JEx  parte  SiUitoe^  I  Glyn.  Sf 
Jam.  374,  was  decided  upon 
this  distinction,  that  in  these 
cases  the  proof  can  be  made 


only  upon  dealings  between 
the  distinct  trades,  not  upon 
pecuniary  advances '  between 
partners,  though  aho '  en- 
gaged iu  distinct  trades.  , 


St.  Rarbb, 
Export^. 

Avg.  21th. 


LANE,  Ex  parte. 


1805. 
Auff.  lUt. 


rrinS  petition  was  presented 'by  a  bankrupt;  praying.    The  jarisdic- 

that  the  Commission  against  him.  may  be   super*  ^^^  ***  bank- 

seded ;  and  the  bond  assigned.     There  was  no  doubt,  '!*P  ^^       *^ 

Aat  the  Conmussion  could  not  be  sustained:  but  a  dif-  .   .        .^i. 

-  -  bemg  witb  re- 

ficulty  arose  as  to  assigning  the  bond ;  depending  upon  fereooe  to  tlie 
die  question,  whether  the  Conunission  wai  sued  out  from  bankrapt  coa- 
malicious  motives.  \  fined  to  the 

case  of  malice, 

Mr.  lUmiUy  and  Mr.  Hart,  in  support  of  the  Petition.  *"^  conclusire, 

Mr.  Fonblanque  against  it.  ^''^  ^"^  ^^«»- 

ceUor  In  a  case 

— --     -.  of  strong  sas- 

The  Lord  Chancellor.  .*;«:«„  «„i« 

rm_  •  .    .         .    .  .  picion  only 

The  exercise  of  this  jurisdiction  requires  great  atten-*  ^ould  not  as- 

tion ;  for  the  Statute  (  85  )  gives  the  Lord  Chancellor  the  sign  the  bond ; 

juris-  but  superseded 

<85)  Stat  5  Geo.  II,  c.  30.  s.  23.  the  Commis- 

sion  with  costs, 

without  prejudice  to  an  action. 
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1805.         jurisdiction  to   assign  the  bond,  with   reference  to  the 


Lane, 


bankrupt,  only  in  case  the  Lord  Chancellor  shall  find, 
•^^mtrie       ^^^  ^^  Commbsion  was  taken  out  maliciously ;  and  it 

has  been  lately  decided  in  the  Court  of  King's  Bench, 
that  no  one  can  dispute  that  finding  of  the  Lord  Chan- 
cellorf  who  is  to  act  as  a  Jury;  and  if  he  assigns  the 
bond,  that  is  decisive  evidence,  that  the  Commission  was 
maliciously  sued  out ;  and  neither  more  nor  less  can  be 
recovered  than  the  penalty  of  the  bond  (86). 

The  circumstances  of  this  case  at  least  raise  stronjf 
suspicion  of  a  malicious  motive.  But  the  petitioner  may 
bring  an  action  (87).  If  I  assign  the  bond,  I  not  only 
decide,  that  there  was  a  malicious  motive,  but  I  cannot 
measure  the  damages:  the  petitioner  must  have  the 
SOOL  :  he  cannot  have  more  or  less.  I  will  either  direct 
an  issue  Quantum  damnificaius  ;  or  an  inquiry  before  the 
Master,  and  let  him  bring  an  action;  as  he  chooses. 


The  Order,  afterwards  made,  was,  that  the  Conunk-' 

aon  should  be  superseded  with  costs;  without  preju* 
dice  to  an  action. 

(86)  Smith  v.  Broomheadp  cher,  1  Rote,  454.    1  StMOuf. 

^J  Term  Rep.  300.      Smiihey  23. 

V.  Edmonton,  3  Eattf  22.  Ex  (87)  An  aciioa  on  the  oise 

parte  Oaytor,    1  Aik,    144.  waives  the  right  of  action  on 

Ex  parte  Rimene,  post.  Vol.  the  bond :  Holmes  v.  fFisme? 

XIV,  800.    Ex  parte  Flet-  wright,  XSwamt.  20. 
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THE    SITTINGS 


AFTER  TRINITY  TERM^ 


45  Geo,  III.  1805. 


1806. 

KING,  Ex  parte.  AjniilOik. 

Atig.  Ui. 

^HE  Petition,  presented  by  John  King,  a  bankrupt^    In  bankrapl^ 
prayed  a  declaration  by  the  Lard  Chancellor,  that  V  ^^  diicre 
there  not  having  been  any  dividend  declared  under  the  ^^^  •f  ~ 

Commission  ought  not  to  be  an  objection  agmhst  the  ^   ^.  * 

^    ^  6r8  as  to  tuO 

Cmnmissioners   signing  the  bankrupt's  certificate;    that  iiankrimt's 

die  certificate  ought  under  the  circumstances  to  be  put  in  Certificate  not 

a  course  of  being  allowed  by  his  Lordship ;  and  that  the  controaled. 

Commissioners  may  be  directed  to  certify,  that  die  pe* 

tHioner  has  conformed  according  to  the  Statute  (88  ) ;  and, 

that  die  creditors,  who  signed  the  certfficate,  are  full 

finir  parts  in  five  in  number  and  value  for  not  less  than 

901.  respectively;  or  that  such  other  order  may  be  made 

as  die  justice  and  equity  of  the  case  may  require ;  and 

duft  the  proceedings  may  be  produced  at  the  hearing  of 

the  petition.     The  petition  stated,  that  the  Commbsion 

issued  against  the  petitioner  upon  the  6th  of  November, 

ISQJS;   that  the  petitioner  had  in  all  things  conformed 

himself;' 

(88)  Stat.  5  Geo.  11.  e.  90. 

Vol.  XL  D  D 


4\9  CASES  IN  CHANCERY- 

1805.         himself^  that  four-fifths  in  number  and  value  of  the  cre- 
^""^  ditors,  for  not  less  than  20/.,  as  required  by  the  Act, 

Es  varU  ^^  signed  the  certificate ;  that  it  was  also  signed  by  two 
of  the  Commissioners :  but  under  a  petition  by  the  joint 
creditors  of  the  Union  Bank,  praying  liberty  to  call  a 
meeting  to  prove  their  debts,  that  the  allowance  of  the 
certificate  might  be  suspended,  and  that  they  might  be 
allowed  to  assent  to  or  dissent  from  the  certificate,  it 
was  sent  back  to  the  Commissioners  to  be  reviewed ;  with 
a  direction,  that  those  petitioners  might  be  admitted  to 
prove,  and  to  assent,  &c«  The  petition  farther  stated, 
that  tw6  of  the  Commissioners  refuse  to  sign  the  cer- 
tificate, upon  the  objection,  that  no  dividend  had  been 
declared;  insisting,  that  it  was  not  occasioned  by  any 
conduct  of  the  petitioner^ 

.  Hie  Commissionersi  who  had  refused  their  8ignfttui^» 
the  third  having  signed,  by  a  certificate  stated  to  the 
Lard  Chaneelhr  their  reasons ;  which  they  had  abe 
stated  to  the  bankrupt:  viz.  the  circumstance,  that  no 
dividend  had  been  declared :  a  declaration  by  the  bank^ 
rupt  to  one  of  them,  that,  if  he  should  not  get  hb 
Certificate,  he  would  supersede  his  Commission;  which 
he  refused  to  explain  to  their  satis£Eiction :  the  only  ev* 
planation  being,  that  it  would  be  for  the  interest  of  hk 
credit<Mn,  on  account  of  the  information  he  could  give 
relative  to  his  estate;  that  the  debts  due  to  him,  re- 
presented to  exceed  25,000/,  were,  with  the  exceptkm 
of  two  small  sums,  stale  demands,  or  claimed  firom  per- 
sons out  of  the  jurisdiction :  and  the  bankrupt's  exami- 
nation not  necessary  as  to  the  greater  part :  that  a  lurg^ 
property,  that  will  come  to  the  bankrupt's  wife  aftw 
the  death  of  her  brother,  protected  from  tiie  erediton 
opiy  by  a  settiement  after  marriage,  was  not  disdoaed ; 
and  upon  the  circumstances  they  have  reason  to  doubt, 
whether  the  Commission  was    taken    out   bond  Jtde; 

and 
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and  have  a  strong  suspicipiiy  that  fictitious  debts  were         1805. 
proved  for  the  mere  purpose  of  obtaining  the  certificate*         k^*^ 
The  Commissioners  also  repeated  these  reasons  person-       ^  parH. 
aStj  in  Court ;  declaring,  that  they  cannot  conscientiously 
make  the  certificate. 

The  AUomey  General,  Mt:  Cooke,  and  Mr.  Plounien,    . 
m  support  of  the  Petition. 

The  Lord  Chancellor. 
This  case  is  very  important,  and  perfectly  new  in  the 
principle :  a  petition  to  the  Lord  Chancellor  to  direct  the 
Commissioners  to  make  their  certificate  in  the  terms- of 
the  Statute  of  deo.  II.     Lord  Hardmqke'%  language  in 
JBjt  parte  WiUiamson  (89),  though  not  that  of  decision, 
bat  that  he  did  not  kiy>w,  that  a  Mandamus  would  Be,    Whether  a 
lias  been  repeated  since  continually  m  bankruptcy.   A  dis-    .  **^"'''*  ^ 
c»tio«,  oXted.  is  unknown  to  the  law  and  cJnstitution  '^^..'.S 
of  England.     It  is   the  duty  of  the  Commissioners  to  ^3^^  Ug^  qutjere. 
communicate  without  reserve  the  reasons,  upon  which 
thehr  judgment  is  formed.    Many  things  are  to  be  ob- 
served, where  the  Iiord  Chancellor  decides  upon  allowinj; 
or  disallewing  the  certificate,  with  which  the  Comiiii»- 
aioners  have  little  to  do.    If  upon  all  the  circumstances, 
tbe  conduct  of  the  bankrupt,  and  of  creditors  in  some 
Instances,  where  it  is  connected  with  the  knowledge  of 
tbe  bankrupt,  or  Iw  conduct,  the  Commission  appears  to 
be  tiie  Commission  of  the  bankrupt|  not  of  the  creditors, 
the  Lard  Chancellor  is  bound  not  to  grant  the  certificate. 
Tbe  circumstance,  that  no  dividend  has  been  declared, 
18  not  alone  sufficient:    but  it  may  with  other  circnm- 
stanees  prevail;  and  it  must  be  brought  as  a  fact  with 
other  drcumstances  to  bear  upon  the  question,  whether 

tbe  Commissioners  could  with  judicial  truth  make  the 

?• 
certi- 


(88)  1  Atk.  82.    S  Vn.  249. 
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1805.         cniificirte.    I  have  frequently  allowed  a  certifici^tei  wberq 
^"^  ajduridend  had  not  been  made.    But  the  Comniisdoiien 

Ea  fluirj  A^Mi^  ^^^  much  as  I  do  with  reference  to  luiOther  point. 
If  I  should  refuse  to  allow  the  Certificate  again/  the 
bankrupt  might  desire  me  to  re-consider  that  Judgment! 
or  he  might  come  upon  other  circumstances*  So  the 
Goinmlssioners  ought  to  hear  explanations  as  to  the  dr- 
cumstances;  the  want  of  a  dividend,  for  instance.  ^I 
hesitate  to  make  any  order  upon  the  Commissioners  to 
review  their  judgment ;  for  they  will  not  scruple  to  do 
so*  without  an  otder^  If  finally  they  cannot  l)e  satisfied, 
their  discretion  must  be,  in  a  sense  at  least,  a  judicial 
lUscretion :  whether  liable  to  controul,  or  not,  is  another 
eonsidf ration.  The  Commissioners  cannot  honesdy  n- 
fiise  ihiur  certificate,  unless  under  the  sanction  of  their 

• 

oath  they  are  satisfied,  that  th^  bankrupt  has  not  duly 
confi^rmed  to  the  Statutes;  and,  that  there  is  reason  to 
doubt,  whether  he  has  made  that  discovery  he  ought 
according  to  the  Statutes  to  make.  They  are  pledged 
by*  the  sanction  of  an  oath  to  speak  their  real  sentimentit 
arising  finom  dieir  observation  upon  the  whole  of  the 
beiokmpt's  conduct.  Their  refusal  is  to  be  taken,  as  X 
they  swore  they  could  not  grant  the  certificate.  Loid 
Tkurlow, .  Lord  Roislyn,  and  Lord  Clare,  delivered  Hi 
the  House  of  Lords  their  clear  opinion  at  length,  that 
much  less  mischief  will  arise  from  trusting  that  pure  dia- 
Cretion  to  the  creditors,  than  by  leaving  it  to  the  JtorV 
Chaneettor  to  decide  under  all  the  circumstances,  whether 
the  creditors  had  a  solid  ground  for  refiising  to  align  the 
pertificate. .  The  language  of  the  Statute  requires  a 
positive  act  by  the  Commissbners  also.  They  are  to 
certify,  what  seems  to  me  the  collection  of  their  reasonii^ 
upon  their  whole  observation,  that  there  is  no  reason  to 
doubt,  tiiat  the  bankrupt  has  made  a  full  disclosure, 
xliat  is  a  distinct  fact;  without  which  the  certificate  does 
not  come  to  the  Lord  Chancellor;  whose  act  is  pie- 
ceded  by  the  a<^  of  the  Commissionect.     The  Loid 

ChancMor 
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CkaneeUor   granting  or  withholding  the  certificate,/  i«         19M. 

M^iienced  by  a  yast  number  of  connderations,  to  which        ^^^^ 

the  Commisaionerfl  are  not  to  attend.    I  feel  considerable      j^  ^^^ 

doabt  as  to  the  control  oyer  them ;  and,  whether,  if  there 

is  that  controlling  power,  it  is  in  me  to  direct  them  to  do 

.that,  which  they  cannot  in  their  consciences  do.    Upon 

that  I  have  so  much  doubt,  that  I  should  have  the  eda- 

/sideration  of  a  Court  of  Law,  before  I  would  act.    If  ihe 

petitioner  moves  for  a  Mandamus^  the  question  will  be, 

whether  the  Court  could  interfere,  if  the  Commissionera 

state,  what  I  take  them  always  to  state  in  substance,  r^ 

Ibsinig  their  certificate,  that  they  cannot  upon  their  oath 

isay,  the  bankrupt  has  conformed  to  all  the  Statutes,  and, 

they  have  no  reason  to  doubt,  that  hb  disclosure  is  folL 

This  is  nothing  more  than  a  question  of  law.    The  Court 

of  King's  Bench,  deciding  upon  that,  will  take  into  coil* 

mderaiion,  whether  diat  is  the  only  remedy ;  or  whetiier 

the  Lard  Ckancellar  has  a  right  to  make  such  an  ordef 

aa  this  petition  prays. 

Tha  petitioner  may  make  any  application  to  the  Comr 
niisaioners,  that  he  thinbi  proper,  tp  review  the  proceed? 
iBg:  bi|t  until  their  condusiqn  upoik  that  applicatioii 
is  atated  to  me,  it  is  nqt  i^ecessafy  for  ^e  to  do  any 
thing.  . 

The  Commissionera  persisting  in  tiieir  refuaal  to  pteV 
tify,  the  Petition  stood  for  Judgment. 

.    .  The  Lard  Chancellor. 

When  tl^  certificate  under  this  Commission  was  laid  Aug.  1<I. 
liefore  nie,  I  looked  into  it ;  and  circumstancepi  appeared 
in  the  bankruptcy,  that  made  it  difficult  to  believe  all 
^WBS  fair.  It  ytb^  apparent  upon  if^^  ce^rtificate,  of  which 
^  I  do  not  recollect  a  former  instance,  that  it  had  been  [  •  4^  1 
prepared  before  the  Commission  was  taken  put.  The 
asgnatures  also  appeared  suspicious:  many  upq^i  mULr 
eiBes;  and  it  was  probable  vpon  the  face  of  it,  that 

names 
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1S06.         names  had  been  erased.     The  certificate  had  tedted 

^^T^  that  a  joint-commission    had  issued  against  Kmg  aAc 

&  parte.       others;    stating  the  conformity  of  the  bankrupts  imda 

that  Commission;  which  had  never  been  taken  oat;  and 
the  result  is^  that  a  joint-commission  haviftg  b^en  ii 
contemplation^  this  certificate  had  been  prepared:  Aai 
Commission  however  was  not  taken  out;  but  a  sepanti 
Commission  issued;  and  the  certificate,  that  had  hem 
prepaf^d  for  the  joint-commission,  was  by  erasure  and 
management  reduced  to  a  certificate,  appljring  only  ft 
this  bankrupt.  The  certificate  having  been  signed  b] 
several  persons,  the  signatures  were  re-traced  with  a  di] 
pen;  and  then  an  affidavit  was  made,  that  those  penou 
had  signed  the  bankrupt's  certificate.  J  declared,  I  nevd 
would  allow  a  certificate,  obtained  in  such  a  nmnner 
The  objection  consisted  more  in  those  very  peculiibr  or 
cumstances  than  any  thing,  that  appeared  then  upon  IIm 
jproceedings  in  the  bankruptcy. 

The  petitioner  seems  to  have'  been  under  some  diffi* 
culty  in  determining  what  relief  to  pray.  The  petitkKi 
calls  upon  me  to  do  some  act,  in  order  to  force  the  Cool' 
missioners  to  do  what  the  petition  alleges  to  be  diCR 
duty,  first,  I  must  be  satisfied  as  to  my  power.  Sdlfj 
which  I  have  much  considered,  that,  supposing  I  have  M 
power,  it  is  fit  for  me  to  interpose  in  any  other  way;  fiM^s 
if  different  duties  are  by  law  reposed  in  different  perBOOBj 
I  have  a  very  serious  doubt,  whether  it  is  proper  to  booM 
to  those,  who  have  no  right  to  regulate  the  discharge  oi 
the  duties  of  others,  to  discuss,  how  much  more  or  less  d 
recommendation  is  to  be  given  to  persons,  who  are  to  ad 
upon  their  own  consciences,  to  act,  not  under  that  inflo- 
ence,  but  according  to  the  direction  of  those,  who  ait 
not  entrusted  to  determine,  what  is  right  as  to  that* 

First,  To  consider  my  authority  to  set  the  Cotnmia- 
sioners  right,  if  they  are  wrong.  Sdly,  If  I  have  no  sut^ 
authority,  what  step  it  can  be  proper  for  me  to  take. 

The 
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The  Commiasioiiers  examined  the  bankrupt  very  strictly;         1806; 
and  very  properly  also  as  to  other  topics  appearing  on  the       ■iT''^ 
eertifieate ;  and  they  aver,  that  according  to  their  con*      ^  oortau 
adentions  sense  of  duty  under  the   obligation  of  thdr 
oath  they.cannot  do  the  act  he  proposes  to  them.   Upon 
that  the  question  arises,  whether  I  can  inform  them,  that 
they  shall  sign  the  certificate  ^   whether,   acting  under 
that*  obfigation,  they  feel  themselves  at  liberty  to  do  so^ 
or  not;   or,'    if  I  cannot  say  that,   can  I,  if  my  con*  ^ 

science  differs  from  theirs,  give  them  a  hint  to  substi- 
tute my  conscience,  after  the  oath  they  have  taken  to  act 
according  to  their  own  ? 

Previously  to  a  certain  period  the  arrangement  and 
management  of  the  estates  of  bankrupts  was  wholly  in 
the  persons  holding  the  Grreat  Seal(-90),  in  this  sense, 
Aat  there' i^ere  no  Commissioners.  Afterwards  from  the 
increase  of  business  the  appointment  of  new  officers 
became  necessary ;  and  many  years  ago  it  was  incum- 
bent upon  those,  to  whom  that  authority  was  committed^ 
to  devolve  it  upon  persons,  who  were  to  act  as  Com^ 
miasifiners.  Their  duties  under  the  various  Acts  of 
Parliament  are  very  important.  They  are  bound  to  take 
an  oath,  obliging  themselves  under  that  solemn  lEAmctioa 
fiiidifully,  impartially,  dnd  honestly,  according  to  the 
tiest  of  their  skill  and  knowledge,  to  execute  the  powers 
and!  trusts  reposed  in  them  as  Commbsioners ;  and  that 
without  favour  or  affection,  prejudice  or  malice.  At 
dififerent  periods  different  benefits  upon  different  terms 
were  given  to  bankrupts:  their  conformity,  manifested 
•  in  difiTerent  ways,  entitling  them  to  the  benefit.  At  this  [*4M] 
day,  to  obtain  the  benefits,  to  which  he  is  entitled,  he 
must  obtwi  his  certificate;  and  to  entitle  him .  to  offer 
it  to  the  Lord  Chancellor  for  allowance,  four-fifths  ( 91 ) 

in 

(90)  And  the  other  per-  (91)  liedaced  to  three- 
sons,  speciBod  in  the  slot  of  fifths  by  statute  dO  Gdr.  III. 
Ben.  Till.  c.  121.   8.  IB.      The  statute 

6  Geo.  IV. 
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MOK         in  number  and  value  of  the  creditors  for  not  leiia  than  fW» 

^X^         lespectively  must  aign  it.    The  most  absolute  and  entire 

ExparL.       discretion  is  entrusted  to  the  creditors  by  the  Stafeiltoj 

and  there  can  be  no  stronger  proof  of  the  good-natim 

and  humanity  of  the  Briiish  character  than  the  readiness, 

irith  which  creditors  sign,  without  any  thought;    even 

previously  to  the  third  meeting;  when  a  fiill  disclosure. is 

to  be  made ;  though  at  the  time  of  signing  there  has  beesi 

Whether  a  sig-  no  examination ;  and  I  mention  it  with  ^  hope«  that  Com- 

nttore  of  the    missioiiers  wiD  remember,  that  it  is  very  doubtful,  whe- 

buikroptsCer-  ^^  ^  signature  previoi»s  to  the  last  examination  is  ii|di 

*    jf^*"  ^  M  Ae  Act  of  Parliament  intended  (  92  )• 
oas  to  the  last       ^  . 

examination  U  «      «  « 

?a}id  msre,        -Neyt  the  Commuisioneirs  are ^ to  sign;  who  have  toe 

right  given  to  them  to  exercise  judipial  discretioi^  duty 

and  fairly  appfied  to  the  circuxpstapces ;  whom  it  appepia 

by '  the  Act  the  liCgislature  recollected  as  hsmif  been 

present  at  all  the  transactions  during  the  banknq^iqfi 

better  judges  therefore  of  the  conformity  than  the  JLor4 

Chancellor  or  the  two  Judges  qan  be ;  and  therefore  die 

Lej^laturs  directed,  that  the  certificate  should  he  befiwe 

the  latter  a  considerable  time,  to  give  opportunity  fiir 

complaint,  before  it  should  be  allowed.    The  words  of 

the  Act  (93  )  are  very  large;  apd  the  Certificate  is,  not 

merely,  that  he  has  conformed  himself;  but^  that  be  fcaa 

made  a  fiill  discovery  of  his  e^t^^,  apd  in  all  thingp 

^nlbrm^  himself  according  to  the  directions  of  the  Act; 

fnd  there  f^oe9  nqt  appear  any  reason  to  doubt  the  trittli 

pf  such  discovery;  or  that  it  is  not  (94)  a  full  djapoveij 

1>f  all  his  estate  and  effects.    Two  of  the  Comnussioiiera 

■  •        •  •  • 

^ve  stated  to  nie  under  the  sanction  pf  their  oath  (Ibr 

eveiy 

0  Oeo.  IV.  e.  10.  1. 1^  rer  VoL  XVI,    818.    2  C00U9 

ptoros  fonr-fifths  imtil  afker  Bqnk.  J^aw,  8th  edit  ^4. 

six  months  from  the  last  exa*  (98)   Stetate    6  Geo.    II. 

yninatioq.  c.  81.  <.  10. 

(M)  See  the  Qeneral  Or-  (94)  This  singular  axpres- 

^f  Qth  AMffHsif  1809,  post^  sion  is  corrected  by  the  sU|t 

6  Gto.  IV.  c.  16.  s.if. 


CASJSS  IN  CHANCERY.  4|^ 

I^Tefy  «ct  done  by  them  under  the  Commission  is  dgne         18(M|. 
luider  that  waetiap )  tbitt  they  camiot  certify,  that  they        ^^^ 
tmrf  no  reason  to  doubts  that  this  is  a  full  disclosure  anjl       jScinute. 
diiooT^ryt    Then,  notwithstanding  that,  hav^  I  a  right      *     ^ 
to  issue  a  mandatoiry  ord^r  tp  them  to  say,  that  it  ist 
Ko  such  authority  is  given  to  me*    If  it  exists  any  wberCi 
it  piust  be  in  the  Court  of  King's  Bench,  by  an  applica? 
|km  fov  AMw^famuSn  Whether  tb^twill  li^  or  the  pror    Whether  a 
i^eeding  <^ui  go  farther,  if  the  Commissioners  state  upoif  J^omdamuM  to 
their  oath,  that  they  had  reason  to  doubt,  whpther  a  fii||  Commission- 

^Usdosvre   has  been  made;   is   not   for  me  to  discuss*        ^     ^    ^.^ 
'  mptcy  to  sunt 

There   are  many  acts  of  th^  Commissioners,  tl^at  the  ^^  bankniDt's 

Great  Seal  cannot  pontroul;  the  Commis^on^rs  havipjg^  Certificate  wil) 
the  authprity  to  do  then)  given  by  the  Legislature,    J  dp  lie,  ^[uart. 
not  th|nk  upon  refleption,  that,  if  the  Commissioners  com- 
mit the  bankrupt  for  not  answering  to  their  satis&ction^ 
aittbg  in  bankruptcy  I  could  discharge  him(  95),    They 
bare  tiiat  power;  and  in  &at  case  I  know  it  has  been 
held,'  and  properly,  that  their  opinion,  whether  the  anr 
awers  ^re  satisfisu^tory,  may  be  reviewed.    But  the  mode    The  mode  of 
is  by  suing  out  a  writ  of  Habe^  Corpus  and  a  return  to  'aviewiog  the 
thai;  and  then  the  ^orrf  ChanceUor,  wt  under  the  banl^-  gj»w«"^  of 
Topt  statutes,  but  j^  a  law  oQcer,  having  a  right  to  issue  ^^  ^^  Bank- 
that  writ,  by  the  geperallaw,  has  the  return  brought,  to  mptcy,  com* 
Ilim,  as  any  other  Judge;  and  determines;  the  review  of  mittiog  the 
ihe  conduct  of  the  Cpn^mission^irs  in  (hat  iustanpe  not  bankrupt  for 
beii^  shut  out.  not  answering 

patisfaotoiilyt 

It  is  thpn  objected  J  that  a  man  inay  have  fully  con-  "     '  ^a*«ai 

jformedt  wd  yet  cannot  have  his  certificate.    The  an-  ^^^T^ 

*     ■  ■  • 

swer  is,  that  the  same  observation  will  apply  to  the  Great 
Seal,  and  the  Judges,  to  whom  the  certificate  may  be 
referred;  and  i^  founded  in  the  ne^essaxy  consequen^^ 
of  the  infirmity  of  human  judgment.    The  power  of  de- 

tennWig 

t 

(95)  £x  parte  Nowlan,  post,  $11.     Taylof$   Cau^   ante, 
V9I.  YIIl,  d28 ;  see  the  notf,  330* 
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termining  must  be  lodged  somewhere:  more  camioC  he 
done  than  bjrpLicHig  it  somewhere  under  the  most  ao-^ 
lemn  sanction;  and  against  innocent  error  relief  •  cannot 
be  given  by  those/  who  have  not  the  power.  Many 
cases  may  occur^  «in  which  the  mere  circumstance,  that 
R  dividend  has  not  been  made,  is  no  objection  to  tba 
allowance  of  the  certificate  by  the  Lard  Chaneelhr :  but 
a  declaration,  that  that  circumstance  is  no  reason  for 
either  the  Lord  Chancellor  or  the  Commissioners  with- 
holding  the  certificate,  is  an  abstract  declaration,  duit 
may  be  true  or  false,  according  to  the .  circumstanoa 
of  every  case.  In  many  instances  it  may  be  certain,,  ihm^ 
Aough  no  dividend  has  been  made  the  disclosure  has 
been  full  and  hbnest ;  and,  that  the  dividend  has  been 
prevented  only  by  circumstances,  that  made  it  impois* 
sible,  or  prejudicial  to  the  creditors,  to  make  a  divH 
dend.  On  the  other  hand,  I  have  no  difllculty  in  sa^yhag, 
that  is  a  circumstance,  to  which  the  Great  Seal  is  in  li 
due  degree  to  look.  A  case,  like  this,  the  creditors  upon 
th^  third  examination  led  to  suppose  100,000/!.  wiD  be 
coming  to  them,  and  the  certificate  is  not  laid  before 
the  Grreat  Seal,  until  two  or  three  years  afterwaxdif 
when  the  property  jought  to  have  been  distributedf 
and  the  prospect,  held  out  to  the  creditors,  is  re- 
duced to  an  actual  produce  of  about  900/.,  and  par- 
ticularly with  such  a  certificate  as  this,  must  be  looked 
at  with  great  anxiety  and  jealousy.  An  abstract  nde, 
therefore,  which  will  not  govern  all  cases  in  all  cir- 
cumstances, is  an  undue  proceeding ;  and  the  question 
botii  before  the  Commissioners  and  the  Great  Seal 
must  b6  upon  all  the  circumstances  of  the  particular 
case ;  upon  which  question  both  of  them,  .acting 
under  the  sanction  of  an  oath,  are  to  determinei 
what  is  right. 


The  public  nature  of.  the  proceedings  before  the  Com- 
missioners, and  the  responsibility  of  the  Commissioners 

by 
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Iijr  luring  the  Reasons  for  their  conduct,  is  one  of  tiie         18M^ 

bent  securities.    They  have  certified  to  me,  that  they        King* 

gtive  the    bankrupt   an  opportunity  of  explaining  his       Jj/Ftmrfn 

dedanition,  that,  unless  he  should  obtain  his  certificate, 

he  would  supersede  his  Commission.    If  it  b  his  proceed*^ 

11^,  it  is  not  a  Commission  within  the  Act  of  Parlii^ 

ment :  whether  that  is  a  ground  for  the  Commissioneni 

to  refiise  to  sign  the  certificate ;  or,  whether  they  ought 

to-  Irtate  to  the  Grreat  Seal,    that   they  had  judiciaDy 

ah  apprehension   of   it.      The   declaration   is   capable 

cf '  two  interpretations :  either  the    obvious  one,   that 

1^  has  the  power  and  will  exercise  it;   or  the  sense* 

the     bankrupt    afterwards    gave    to   it,    that,    having 

regard  to   all  the  circumstances,   in  which   he  stood^ 

as    to   die   information    he    could  give  relative  to  his  * 

estate,    it  was    for  the  interest  of  the  creditors,  and 

th^  were  cohvinced  of  it,    to   have    the  Commisrioa 

anperseded, 

r 

The  Commissioners  by  their  certificate  farther  say^ 
the  two,  who  refused  to  sign  the  certificate,  stated  their 
reasons  for  withholding '  their  signature :  1st,  that 
declaration/  which  the  bankrupt  refiised  to  explaia 
to  their  satisfitction ;  and  firom  the  circumstances  they 
iiaye  reason  to  doubt,  whether  the  Commission  is 
taken  out  bond  fide  i  Sdly,  that  the  bankrupt  stated 
debts  due  to  him  at  25>000/. ;  and  the  result  u}>oa 
liis  examination  was,  that,  with   the  exception   of   two  .   . 

small  debts,  they  were  either  stale  demands,  or  due  by 
persons  out  of  the  jurisdiction ;  and  as  to  the  greater 
part  his  examination  was  not  necessary  ^  3dly,  that 
a  large  property  will  come  to  the  wife  of  the  bankrupt 
upon  the  death  of  her  brother  ;  which  will  be  pro- 
tected from  the  creditors  oJf  the  bankrupt  only  b^ 
a    settlement    after    marriage  ;     and     that    was     not 

disclosed. 

With 
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VBO^.  With    reference  to  tbeae  reasons^   if  the  coimU 

-^^^         tion  was  before  me,  whether  this  was  a  full  diadt 

&  varif^       ^'  ^^^  attending  to  all  the  circumstances  in  tlw  l 

ruptcy,  that  declaration,  with  the  explanationi  as 
called,  looking  at  the  state  of  the  property,  a^  it 
been  represented  from  time  to  time,  available  to 
(extent,  in  which  it  h^a  been  made  available,  tm 
just  .allowances,  (  and  certainly  great  allowances  mce  i 
mad^  as  jiist  allowances)  for  failure  of  dishone^lyi 
4eatb  of  debtors,  and  other  accident?,  irhich  cnuii 
^expectations  of  creditors,  making  all  allowances,  t|ui 
be  made,  recoUeedng  what  passed  upon  the  fonlM 
tiQcate,  and  consideriiig  it  in  this  point  of  yieWf 
the  ^c^  whether  fhe  Commission  {s  the  CommissM 
*  the  ^mlcrupt,  or  not,  miqr  be  material  as  evidejsoe 

reference  to  the  other  £[ict,  whether  a  complete  |1 
f  ure  bA8  beeii  made,  aqd  looking  to  the  settlemfi 
the  bankrupt's  wife,  and  the  nature  of  the  examipi 
here  stated,  it  would  be  too  hasty  in  the  exercise  of 
a  power,  if  I  had  it,  witbQQt  great  consideration  to 
there  is  no.reason  to  doubt,  that  this  is  a  full  diack 
Jf  the  Commissionen,  reviewing  their  judgnieni^ 
0iink,  there  is  reasoh  to  doubt,  I  do  riot  see/ 
they  can  set  their  hands  to  the  certificate ;  and  \ 
the  consequence,  if  they  mistake,  I  can  only  li 
it ;  but  I  Cannot  either  by  order  or  intimatioKi 
them,  having  ^en  that  oathi  thiit  they  are  U 
ip  .any  manner,  that  is  not  consistent,  with  their 
eonspietttious  judgment,  upon  an  anxious  and  p 
Xcsview  from  time  tg  time  of  all  the  circumstances  oi 
case  (96). 

(96)  A  simflar  application  again  by  liord  JEUbn,. 
hj  the  same  bankropt  re-  Vol.  XIII,  181.  XV, 
llised  by  Lord  J&^Mie,  and 
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« 

1806. 

At>AlR  V.  The  NEW  RIVER  COMPANY.  MM.. 

Aug.  \9t, 
inpHE  Bill  stated  the  incox^iotadon  of  the  New  River    Whether  aa 

Company  by  King  James  I,  reservhig  to  the  Crown  annuity  or 
boe  moiety  of  the  profit  to  arise ;  and  accordingly  the  wnt-charge 

Company  granted  at  the  nomination  of  the  King,  and  ^^  ^^  ,  ®  'J!^* 
f— /  e  u-    u  •  J  \         fiteofthcAeid 

font  the  use  and  betient  of  bun,  his  heurs  and  successors^  ^ 

to  Ae  use  of  tnisteesi  one  moiety  of  all  such  fines^  sums  .^  ^  j^^^^ 

of.  money,   benefits,  and  profits,  whatsoever,  above  the  ^\^^  fall  assess- 
eaqpences;  upon  trust  for  the  King,  his  heirs  and  suc^  ment  to  the 
cetsors.  Isnd-taz,  or  Is 

to  ha?e  the  be- 
By  indentures,    executed  in  the   Hth  year  of  King  l^^^''  J^^* 
Charles  \.9  to  which  the  Company  were  parties,  his  Ma^     ^^         ^ 
}«lty  granted  to  Sir  Hugh  Middleton,  his  heira  and  as*  r^Qetion    in 
•igns^  .^  the  ttusty  use,  and  benefit,  of  the  moiety  of  the  consequence  of 
Cniwn ;  provided,  and  Sir  Hugh  Middleion  covenanted,  an  assessment 
tfuit  he,  his  heirs  or  assigns,  would  pay  for  the  use  of  upon  the  pro- 
AtrKhig,  his  heirs  and  succeasors,  ihe  yearly  rent  of  ^^  ^^  *^® 
fieOf.    By  several  grants  of  the  Crown  and  mesne  as-  Company  at 
aiflnments  that  rent  became  vested  in.  WUUam  Adair;  * 

who.  died  in  1783;  having  devised  the  rent  to  trustees  xhe  Bill  bv 
and  their  heirs,  to  the  use  of  the  Plaintiff  for  life,  with  the  anooitant 
lemaindefs  over.  was  dismissed: 

the  Court  re- 

The  Bill  farther  stated,  that  by  various  assignments  ^«»«n»  ^  '^»« 
di#  moiety  of  the  Crown  became  vested  in  the  Company,  *"  ©S'^'  y  ^^  ® 
or  in  the  Company  and  the  other  Defendants  (eight  in  .     ^       \.    ' 
mnkiber)  and  other  persons,   amounting  to   100,   or  a  obedience  to 
much  greater  number  ;   that  the  profits    amounted  t6  the  Act. 

50,000/.  The  general 
rule,  reqairing 
all  persom  interested  to  be  parties,  dispensed  with,  where  it  is  im- 
practicable, or,  extremely  difficult.  In  such  a  case,  to  obtain  a  de- 
cree; to  establish  the  right  of  suit  to  a  mill,  for  instance,  the  Court 
Only  requires  parties  sufficient  to  secure  a  fair  contest;  and,  the  riglit 
being  established  In  that  way,  conseqirential  relief  may  be  had 
against  the  rest  in  another  suit* 


490 


CASES  IN  CHANCERY* 


1806. 

AjDAlk 
V. 

The 
xTbw  Biter 

CojiCPANT. 


50,000/.  a-year$  and  were  asseBsed  to  the  land-tax  in 
the  yearly  sum  of  3600/.9  being  4«.  in  the  pound  upon 
the  yearly  sum  of  18,000/.,  the  nominal  amount  of  the 
profits,  but  not  more  than  Is.  6d.  or  at  most  2i»  upon 
the  real  profits*  The  Bill  stated  applicatioQs  by  the 
Plaintiff  to  the  Defendants  for  a  discovery  of  the  real 
lunount  of  the  profits,  and  payment  of  the  5001.  per  ammum 
bom  April  1798;  deducting  the  land-tax  in  proportion 
to  what  was  actually  paid  by  the  proprietors,  and  te  be 
repaid  what  was  over-paid  by  him ;  whidi  they  refused, 
Riming  to  deduct  100/.  per  annum  for  the  land-tax;  and 
that  they  have  pdd  only  400/. ;  and  charged,  that  there 
was  not  any  tangible  or  corporeal  property,  upon  which 
the  Plaintiff  can  distrain,  and  the  parties  are  so  numer- 
cms,  and  the  shares  liable  to  so  many  complicated  trufts, 
fmd  so  fluctuating,  that  it  is  impossible,  if  the  Plaintiff 
could  discover  them,  to  bring"  them  all  before  the  Court; 
md  these  impediments  were  produced,  not  by  the  Plain- 
tiff»  and  those,  under  whom  he  claims,  but  by  the  De* 
fendants;  and  prayed  an  inquiry,  what  sum  of  money 
ought  to  be  deducted  on  account  of  the  land-tax ;  that  the 
Defendants  may  be  decreed  to  pay  the  difierence  between 
that  and  what  was  actuaDy  charged ;  and  that  the  right 
of  the  Plaintiff  may  be  declared  to  receive  the  rent  withont 
any  greater  deduction  than  after  the  rate  actuaDy  paid. 


.  '  The  New  River  Company  by  their  answer  admitted, 
ihat  their  profits  were  more  than  18,000/.  per  amnm^ 
but  did  not  state  the  amount.  They  submitted,  whether 
•11  parties  interested  are  not  necessary  parties ;  notwith- 
standing the  moiety  was  granted  to  a  single  person. 


An  objection  was  taken  for  want  of  parties ;   all  the 
persons  interested  not  being  brought  before  the  Court. 


[4811 


Mr.  RichardSf    Mr.   Alexander^,  Mr.    Bell,    and 
Mr.  Neave^  for  the  Plaintiff. 
The  necessity  of  bringing  all  persons  before  the  Court, 
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to  whom  interests  in  the  property  bekng^  though  true 
m  theory,  does  not  prevail  in  practice.  Where  U  i» 
impossible^  a  case  of  exception  arises.  In  a  late  case, 
Harding  v.  Prait,  upon  that  ground  the  Court  gave  li* 
hertj  to  apply  for  an  Act  of  Parliament.  The  same  prin« 
ciple  i^ppears  in  The  City  of  London  y.Eichmond  (97\ 
€iMiniine Y. Yard {98\  mdUoydy. Loafing {99).  This 
Plaintiff  has  before  the  Court  some  of  the  parties  inte* 
vested,  and  the  legal  holders  of  the  property.  Some  of 
the  persons  interested^  being  before  tlie  Court,  are  sufii« 
cient  to  maintain  the  question.  In  the  instance  of  a  BUI 
try  simple-contract  creditors  against  trustees,  insisting, 
that  an  estate  is  charged  with  debts,  it  may  be  imprac- 
ticable to  bring  before  the  Court  all  the  bond  creditors* 
Tbey  may  be  very  numerous,  and  not  known..  The 
liabit  is  to  bring  some  of  the  specialty  creditors,  to  dia* 
^egaa  the  question  with  the  Plaintiffs;  which  is  then  de- 
cided with  reference  to  the  trustees;  and  the  estate 
declared  well  charged ;  though  only  a  few  specialty  cre-^ 
ditors  are  parties.  It  is  not  even  necessary  to  make  any 
of  them  parties ;  and  decrees  l^sYe  been  often  made  upon 
BiBa  by^simplercontract  creditors  in  the  absence  of  all  the 
■pecialty  creditors  ;  though  generally  for  convenience 
aome  of  them  are  made  partly,  as  being  interested  to 
discuss  the  question.  As  to  the  remedy  of  the  Plain- 
tiff^ thare  is  great  difficulty  in  distraining.  The  Crown 
made  the  Corporation  the  legal  tenants  of  the  estate. 
The  only  title  in  the  Crown  was  to  an  account:  there- 
fore DO  more  could  be  granted  to  Sir  Hugh  Middleton. 
The  subsequent  grants  of  the  500/.  a-year,  partaking  of 
the  nature  of  a  rent-charge,  could  give  only  a  right  to 
an  account.     The  Court  will  assimilate  it,  as  much  as 

possible. 
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(97)  2  Vem.   420.      Pre. 
Ck.  160.    1  Bra.  P.  C.  30. 

(98)  .1  Eq.  Ca$.  Ahr.  74. 


(99)  Ante,  Vol.  VI,  773. 
See  the  note.  Vol.  IV,  028. 
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possible,  to  an  equitabk  distress ;  fixing  it  upon  <boM^ 
pi^rsons,  whom  it  may  be  possible  to  make  parties.  The 
rule  of  Equity,  to  bring  before  the  Court  all  persons  in* 
terestedy  as  in  the  case  of  A  joint  and  ^several  bond,  b  a 
rule  of  conveniencei  for  ihe  sake  of  the  Defendants;  but 
it  cannot  be  used  to  disappoint  entirely  the  justice  of  ihe 
Court;  as  the  Defendants  are  entitled  to  contributidn ; 
which  would  be  an  abuse  of  the  rule,  contrary  to  ita 
principle  and  object ;  and  would  make  the  forms  of  jus* 
titie  subversiye  of  its  end.  That  rule  is  therefore  in 
inatiy  cases  dispensed  with  upon  the  principle  of  con- 
wnience,  as  legatees^  general  and  residuary,  are  rqpre* 
tented  by  the  executor.  In  the  case  of  scheduled  ere* 
ditors,  very  numerous,,  the  objection,  that  they  must  be 
before  the  Court,  (of  the  purpose  of  having  ra  deapee 
for  payment  of  debts  out  of  real  estate,  has  been  made; 
but  has  not  prevailed ;  and  there  are  many  other  in« 
stances,  in  which  for  convenience,  or  rather  necessity, 
the  rule  has  been  dispensed  with. 


Independent  of  the  Land-Tax  Acts  the  Haintiff  is 
JBntitled  upon  equitable  principles:  Brocknum  y.Homey^ 
wood  ( 100  )»  Upon  the  strict  rule  the  Court  would  not 
with-hold  the  relief  upon  the  head  of  mere  aoddent: 
still  less  where  the  difficulty  arises,  not  from  mere 
dent,  but  from  the  conduct  of  the  party  himself: 
Hugh  MiddkUm  having  put  his  moiety  into  such  a  nam* 
ber  of  assignees,  that  it  is  totally  impossible  to  sue  theift 
individually.  That  entitles  the  Plaintiff  to  the  remedy 
in  this  Court.  The  doctrine,  that,  where  by  accident 
Ae  remedy  for  a  rent  is  lost  at  law,  relief  may  be  had 
here,  is  very  old :  Thomdike  v.  Allen  (  1 ).  Eton  College 
y.BeauckaimpandReed${9).    Davy  v. Davy {S).  Crem-^ 

home 


(100)  1  P.  Witt.  388. 
(1)  1  Ck.Co.  121. 


(2)  1  C%.  Ca.  144. 
(8)  4  fro.  P.  C.  18^ 
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torne  ▼.  Crisp  (  4 ).  The  Anonymous  Case  in  Precedents  1805, 
m  Chancery  (5).  The  Duke  of  Bridgewaier  v.  Ed-  x^Tii 
wards  (6).     The  Duke  of  Leeds  v.  The  Corporation  of  t>. 

New  Radnor  (i);  in  which  the  preceding  cases  are  col-  The     ^ 

lected.  These  authorities  establish  the  prinbiple,  that^  OompakyI 
where  by  accident,  or  the  lapse  of  time  without  default^ 
the  l^;al  remedy  for  a  rent  is  gone,  not  absolutely,  but 
80  fiilr,  that  it  is  morally  impossible  to  obtain  it,  the  ju** 
risdiction  in  equity  arises.  It  is  difficult,  with  reference 
id  this  principle,  to  distinguish  the  case  of  lands  inter-^ 
inized  from  this,  of  property  split  and  divided  into  so' 
tuaxxy  parts,  that  it  is  impossible  to  proceed  against  each 
individual  proprietor :  a  confusion  of  proprietors,  arising 
firom  ihe  party's  own  act,  making  this  jurisdiction  abso-^ 
lately  neceissary  to  answer  the  ends  of  justice.  Both  the 
circumstances,  forming  the  reason  in  I%e  City  of  London 
'V. lUekmond {8),  concur  here:  1st,  it  is  equally  imprac- 
ticable to  make  alt  these  parties:  Sdly,  the  4ifficulty  is 
created  by  the  act  of  the  party,  under  whom  the  Defend- 
ants claim« 

The  Land-Tax  Acts  are  of  very  peculiar  construction : 
Imt  the  true  meaning  is,  that  the  Commissioners  shall  by 
an  assessment  of  ia.  in  the  poimd  raise  the  sum,  im« 
posed  by  the  act  The  provision  as  to  fee-farm  rents 
tnms  upon  this;  that  what  is  raised  shall  be  borne  iii 
|iToportions  by  the  holder  of  the  rent-charge  and  the 
owner  of  the  land;  and  the  decision  in  Kingy.  Wes^ 
fan (9)  was  accordingly.  But  this  is,  not  a  fee-farm 
rent,  or  a  rent  of  any  kind,  but  a  species  of  annuity, 
arising  out  of  this  transaction  between  the  Crown  and 

Sir 

(4)  Finch,  105.  (8)  2  Fera.  420.     Pre.  Ch. 

(6)  Pre.  Ch.  592.  ^56.  1  Bro.  P.  C.  30. 

(0)  4  Bro.  P.  C.  189.  (9)  2  Eq.  Ca.  Ah.  (82.    See 

(7)  2  Bro.  C.  C.  338,  518.       8  P.  WiU.  127,  note  6. 
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\%66.         Sir  Hugh  Middleton^   having  reference  only  to  a  tmat 
estate. 


4dair 

Tbe  Mr.  RomiUy  and  Mr.  Martin,  for  the  Defendantg, 

ComSnt.*  individual  Proprietors  of  Shares  in   the  King's 

Moiety. 
Three  questions  arise:  1st,  whether  this  Phdntlff  is 
entitled  to  relief  in  equity?  Sdly,  if  he  is,  whether  ^  the 
proprietors  of  the  King's  moiety  ought  to  be.  before 
the  Court?  3dly,  whether  the  Plaintiff  is  not  bound  to 
pay  4«.  in  the  pound  upon  his  rent  ?  This  Plaintiff  is 
not  entitled  to  relief  in  the  suit,  and  against  the  parties^ 
in  which  and  from  whom  he  seeks  relief.  The  Corpora* 
don  are  trustees  only  for  the  proprietors  of  the  King^a 
moiety;  not  for  die  Iiaintiff»  The  Corporation  vested 
in  them  the  legal  estate  in  the  whole  of  this  great  ad- 
Ttature;  of  which  they  are  entitled  to  a  moiety  tiiem- 
selves ;  holding  the  oth^  moiety  for  the  grantees  of  the 
Crown.  Their  duty  requires  them  merely  to  pay  the 
land-tax  upon  tiie  whole,  and  then  to  pay  a.  moiety  of 
the  profits  to  the  persons,  entitled  to  the  King's  moiety; 
having  no  immediate  privity  with  the'  Plaintiff;  So  aa  to 
raise  a  trust;  having  paid  him  cmly  as  agents.  The 
case  of  the  Corporation  otNeto  Roihwr  {10)  has  no  ana- 
logy to  this.  Where  tiie  object  is  to  have  a  charge  paid 
out  of  land,  the  Plaintiff  must  bring  all  the  proprietors. 
That  is  the  foundation  of  the  equitable  jurisdiction;  for 
if  the  remedy  by  distress  is  adopted,  a  right  to  coirtri- 
bution  arises.  At  least  it  was  incumbent  upcm  fajrn  to 
bring  forward  all,  whom  he  knew  to  be  proprietors. 
The  objection,  that  the  difficulty  was  created  by  the 
pnrty  himself.  Sir  Hugh  Middleton  dividing  tiie  share 
among  such  a  number  of  persons,  would  apply  to  every 


(10)  The  Duke  ofLeeA  v.  The  CarpcniHm  of  New  RtOMr,     ^ 
IBro.  C.  C.  838,518. 
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(■te:  that,  for  instance,  of  a  man  having  an  estate, 
jiarged  with  a  rent,  splitting  the  estate,  so  that  it  be- 
atme  divided  amoilg  many  proprietors:  in  which,  how- 
ever, it  has  been  held  necessary  to  bring  all  the  prb- 
irietors,  as  parties*  But  the  person,  carving  out  all  these 
nterestB,  was  Sir  Hugh  Middletony  not  the  New  JRiver 
Company.  The  '^ase  in  Precedents  in  Chancery  (11)  was 
I  bill  on  behalf  of  the  Plaintifis  and  all  other  proprietors 
tt  a  Tery  great  adventure,  except  the  Defendants ;  and 
hey  might  have  come  in  at  any  time,  upon  the  principle 
f  a  bill  by  creditors  on  behalf  of  themselves  and  all 
dkcrs.  An  instance  must  be  shewn  of  a  biU  against  par* 
icolftr   individuals:    where  there  were    a    great  many 

m 

fters,  against  whom  the  Plamtiff  had  precisely  the  same 
pnty;  and  relief  given  against  some,  not  against  dl, 
ren  whom  the  Plaintiff  was  aware  of;  vrith  a  view  ta 
Mitribution  among  them.  Many  instances  occur  of' a 
gilt  without  a  remedy.  The  case  of  Drury  Lane 
lieatre  (12)  was  an  instance,  if  all  the  points  had  been 
reflsed:  the  number  of  persons  concerned  being  so 
reat,  that  it  was  impossible  to  bring  them  all  before  the 
Sourt.  The  Court  does  not  admit  the  abstract  propo- 
ilion,  that  a  wrong  without  a  remedy  can  subsist; 
i6t  points  out  particular  parties ;  and  requires  them  to 
e  brought.  The  reason  is  the  inconvenience  of  the 
emedy. 

But  in  this  case  it  is  absolutely  necessary  to  bring  be- 
bfe  the  Court  all  th^  proprietors.  Some  may  be  in  cir- 
imnstances  perfectly  distinct  from  all  the  others.  Some, 
br  instance,  may  have  redeemed  the  land-tax :  the  pro- 
irietors  of  New  River  shares  being  allowed (< IS)  to  re- 
deem 
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(11)  Awm.  Pre.  Ck.  592.        112 ;  see  the  note;  180.^ 

(12)  Antci,  yol.  VII,  617.         (18)   Statute  42  Geo.   I|I. 
Bk  parUO' Reify,    Vol.   I,     c.  116.  s.  13. 
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deem  each  his  own  mdividual  share.  As  to  (he .  reMI 
there  must  be  a  reduction  every  year,  in  proportion  to 
what  has  been  paid  by  the  Plaintiff's  interest:  but  as  to 
those,  who  had  redeemed,  such  reduction  should  not 
take  place.  In  the  account  therefore  the  share  of  thb 
rentHsharge  to  be  paid  by  those,  who  had  not  redeemed » 
wonld  vary  every  year:  not  so  as  to  the  others.  One, 
who  redeemed  in  1798,  must  have  it  taken,  as  it  was  in 
that  year:  another,  having  redeemed  in  1799,  as  it  was  in 
that  year.  It  is  necessary,  upon  these  questions,  that 
all  diese  persons,  interested,  should  be  before  the  Court, 
die  proprietors  not  having  in  themselves  any.  legal 
estate,  are  not  trustees  for  any  persoti.  Unless  a  oor 
Tenant  runs  with  the  land,  the  Plaintiff  has  no  nght 
against  any  particular  individual.  The  principle^  upon 
idnch  all  parties  are  to  be  brought  before  the  Courts  to 
prevent  multiplicity  of  suits,  would  not  be  attained  upon 
this  bill,  on  account  of  the  right  to  contribution  among 
these  proprietors.  The  only  effect  would  be  to  impose 
upcm  the  Defendants  the  very  difficulty,  which  the  Plain* 
tiff  would  avoid. 


Upon  the   merits,  this  rent-charge  is  a  fee-farm  renti    ^^ 
payable   to  the   Crown,    within    the  Land    Tax  Acts*     -^ 
As   between    the    King    and    the    representatives    of 
Sir  Hugh  Middleton^  it  must  upon  the  covenant  in 
grant  of  Charles  I.  be  considered  a  fee-farm  r^it  stil^C^ 
existing  in  the  Crown ;  and  then  clearly  upon  the 
of  Parliament  the  land-tax  is  to  be  assessed  at  4#. 
the  pound :   that  is,  the  owner  of  the  property  is 
titled  to  make  th&t  reduction,  at  the  same  rate,  at  whk 
the  land  is  assessed.    A  certain  sum  of  money  is  to 
raised  in  each  division,  when  the  land-tax  is  at  4<f .  in  di( 

• 

pound ;  and  a  less  sum,   if  less  than  4f .     It  is  left 
the  propriei^rs  to  make  the  assessment.    It  happetis  ii 
many  parts  of  the  kingdom,  diat,  when   the  tax  is  as 

4$ 
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ft;  fii  the  pound,  the  dssessment  is  at  2s»,  or  less.  King 
r.  Weston  (  14 )  is  the  only  decided  case  ;  establishing, 
diat  the  deduction  from  the  annuity  is  to  be  in  pro- 
portion to  the  assessment  upon  the  land.  But  it  never 
WBs  decided,  that  as  a  valuation  less  than  the  full  valu- 
itioa  is  given  in,  the  land  being  assessed  at  much  less 
tiiaa  4tf.  in  the  pound,  therefore  the  oivner  of  the  rent 
0-  tor  be  assessed  at  2s.  only,  or  less.  The  greatest  in- 
sbnvenience  would  ensue:  a  total  uncertainty;  and  a. 
iew  account  must  every  year  be  taken  of  the  profits  of 
AuB  great  adventure.  A  profit,  arising  firom  the  pay- 
nent  of  small  rents,  liable  to  an  increase  of  rents  hy- 
die  erection  of  new  buildings,  and  to  loss  by  the  failure 
vf  tenants,  cannot  be  the  same  in  any  two  years.  Sup- 
pose the  profits  of  the  Company  reduced  in  consequence 
if  any  calamity  by  fire :  the  owner  of  the  rent  would 
lot  participate  in  that  loss,  as  long  as  500/.  was  re- 
leived  in  the  shape  of  profit.  Whether  this  case  is 
mi  upon  mistake  or  fraud,  the  Plaintiff  is  not  entitled 
D  relief  in  equity :  if  upon  firaud,  he  ccmies  for  a  pro^ 
KMPtianc^  the  spoil :  if  upon  a  mistake,  giving  an  ad- 
wntage  to  all  the  proprietors,  he  claims  bis  proportion; 
idmttting,  that,  if  the  event  had  been  difierent,  he  would 
lot  have  borne  any  loss. 
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Mr,  Hart,  for  the  New  River  Comply. 
The  objections  are,  first,  to  the  jurisdiction  upon  this 
Rilgect:  Sdly,  whether  the  persons  interested  are  brought 
jelbre  the  Court,  so  a?  to  enable  the  Court  to  decree 
ipon  die  rights  of  all  parties :  and  3dly,  upon  the  tide 
if  this  Plaintiff.  Legal  rights,  and  die  complication  of 
fcliem  alone,  do  not  raise  an  equitable  jurisdiction.  This 
ijS  argued  upon  the  case  of  a  legal  right,  which  cannot 

be 


(14)  2  Eq.  Ca*  Ab.  (12. 
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1805.         be  pursued- at  law.    The  proposition  b  true,  if  applied 

'iT^'^j.        to   the   los6   of  evidence   of   the   right ;    and  to  other 

19.  oases,  where  the  Court  exercises  a  concurrent  jiirisdic- 

The  tion  ;   giving  complete  relief ;    having    originally  taken 

CoMPANT     jurisdiction  upon  the  ground  of  accident.     But  ia  Hm 

instance  there  is  no  such  ground  of  jurisdiction.     The 
representatives  of  Sir  Hugh  Middleion  would  have  one 
ground  of  equity  against  the  Company ;  diat  <me  tenants 
in  common  may  consider  the  .other,    taking   the  whol^ 
profit,  as  his  bailiff:  but  in  such  a  case  the  Plaintiff  nuis^ 

•  shew,  that  they  are  tenants  in  common.    In  order  to  raiae^ 

a  trust  there  must  be  some  privity.    Nothing  has  ever 
taken   place,    constituting     any  relation    between     th& 
Company  and  this  Plaintiff;  making  them  truateea  for 
him.      He   is  not  therefore  a  Cestui  que  irust/  in  ib^ 
pure  sense ;   and  if  he  can  through  Sir  Hugh  3iiddl^am 
be  considered  as  having  an  equitable  lien,  the  ConspanT' 
cannot    be  described  as  trustees  ;    but  are  mere  atake* 
holders.       Then    can   the  Plaintiff  come   into    equitjr 
against  the  stake-holder  in  the  absence  of  the  peiflOBP 
interested  to  resist  him  ?     In  Quiniine   v.  Yard  (  15  ^ 
all  the  parties    in  substance  were   before   the  Courts 
as  all  might  have  come  in  after  the  decree  as  PUuntiffi 
in  effect ;    and  embracing  all  the  interest  in  tbhe  ' 
ject.     T/te  City  of  London  v.  Richmond  ( 16)  is  accounted^   ^ 
for  in  the  same  way  ;    and   the  Court  compelled 
to  bring  the  persons  legally  accountable ;  but  not 
Ihe  equitable 'sub-divisions  ;.  as  the  assignee  of  a 
gage   is  the  only  necessary  party;    and  the  mo; 
is.  not  obliged  to  bring  all  the  person?,    among 
the    interest    is    sub-divided ;    being    only 
equities,  which  the  Court  does  not  notice.    But  in 
case  these  pi*oprietor8  are  primarily  accountable. 
of    them,    if  before    the  Court,    might    suggest  equi — 
ties,  with  reference  to  their  own  acts,  upon  which, 


(15)  1  Eq.  Ca.  Ab.  74.  (16)  2  Vern.  420.  Pre.  d 
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«ip|M»8fng  tbe  Plaintiff  to  have  the  strict  legal  right, 
Ibe  Court  would  refuse  to  act  The  only  and  proper 
nemedy  is  therefore  at  law ;  and  there  is  no  equity  to 
impose  upon  the  Company  this  obligation  of  perpetual 
account. 

Mr.  RichardSf  in  Reply. 
The  rule,  requiring  the  presence  of  all  parties,  is  a 
nere  rule  of  convenience,  which  does  not  prevail  at 
lav,  and  gives  way  accordingly ;  as  in  the  instance  of 
tiie  executor,  having  in  hinuelf  all  the  interests  of  the 
ItiCator;  no  other  party  therefore  being  necessary.  In 
gtneial  liie  case  of  a  trustee  is  different :  the  persons, 
interested  in  the  trust,  if  specifically  pointed  out,  are 
firequendy  considered  necessary  parties*  In  the  case  of 
a  creditor's-  bill,  on  behalf  of  himself  and  others,  no 
oveditor,  who  is  not  upon  the  record,  can  Utigate  the 
questicm  at  the  hearing :  no  other  can  intervene  with^ 
Ml  an  express  order ;  which  will  not  be  made,  unless 
it  appears,  that  the  Plaintiff  has  neglected  his  duty: 
]r#t  all  creditors  are  bound  ;  and  the  most  important 
qpe^tions  may  be  decided  in  their  absence.  So  to  a 
891  to  establish  a  custom  all  persons  interested  are 
wot  necessary  parties :  yet  all  are  bound.  The  prin-* 
iqple  is  convenience.  The  Court,  having  a  few  of  the 
persons  interested  before  it,  interested  to  sustain  the 
yieirtinn,  is  in  general  satisfied.  Upon  the  record 
theie  sSee  parties  to  sustain  the  question  ;  and  the 
possibility,  that  something  farther  might  be  urged  by 
some  of  those,  who  are  absent,  shall  not  stand  in  the 
way.  Upon  a  Bill  against  a  trustee  the  Court  will, 
though  some  of  the  Cestui  que  trust  are  proved  to 
be  abroad,  if  there  are  persons  before  th^  Court  to 
iottain  the  suit,  make  a  decree  to  the  extent  of  a  de^ 
cisiop  against  the  person  to  pay,  though  not  ordering 
the  person  absent  to  do  any  thing. 
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As  to  the  jurisdiction,  this  is  an  equitable  charge: 
the  legal  interest  in  the  Corporation.  The  Plaintiff  is 
entitled  without  reference  to  the  construction  of  the*Land- 
Tax  Act:  but,  if  not,  .the •construction  of  the  act  is  in 
his  favour.  This  is  not  really  a  rent ;  though  it  is  called 
80.  It  is  derived,  not  out  of  a  conveyance  of  land,  but 
from  a  grant  of  fines  and  other  profits  arising  firom  an 
adventure.  The  Corporation  has  in  itself  the  whole 
legal  interest  in  the  land,  and  the  whole  adventure. 
The  profits,  to  be  divided,  are  personal  property;  aris- 
ing certainly  firom  an  adventure  connected  with  land, 
but  a  speculation,  ezi>ected  to  produce  profit*  They 
are  to  settle  the  account,  and  to  hand  over  a  moiety  of 
the  dear  surplus.  The  only  way  of  getting  at  it  u  • 
BilL  An  action  of  account  would  not  lie.  Since  the 
Land-Tax  Act  the  Corporation  are  to  deduct  the  land-tax, 
as  a  necessary  out-going.  Still  it  is  purely  a  questmi 
of  account:  a  moiety  of  the  profit,  subject  to  the  land- 
tax;  but  nothing  more  than  a  division  of  profits:  not 
a  rent,  properly ;  which  originally  was  confined  to  pay- 
ments out  of  land.  Personal  property  is  by  the  Land- 
Tax  Acts  charged  at  4s.  in  the  pound.  A  sleeping 
partner  is  entitled  to  see,  what  the  proportion  is.  If, 
instead  of  a  share  of  the  profits,  he  is  to  have  a 
clear  sum  of  500/.  a  year,  the  whole  imposition  of  any 
parliamentary  tax  is  not  to  be  thrown  upon  that  in- 
terest :  but  it  must  be  in  proportion  to  the  other  part. 
As  to  the  objection  firom  want  of  privity,  the  Company 
are  parties  to  the  deed  between  the  King  and  Sir  H^gk 
Middkton. 


'  But,  if  thb  is  to  be  considered  a  fee-farm  rent,  or  a 
rent-charge,  the  Plaintiff  is  entitied  to  relief  within  the 
view  of  the  Act  of  Parliament.  It  has  not  been  in  fiict 
\n  the  Crown  since  the  time  of  King  WiUiam  III. ;  and 
as  the  King's  grantee  has  always  been  considered  entitled 
to  take  it,  it  must  be  taken  to  be  completely  out  of  ihe 

Crown. 
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Qrown.  Considered  as  a  general  rentrcharge  imder  the  180$. 
Land-Tax  Act,  the  true  construction  is,  that  the  Plain-  a^^^^ 
liff  is  not  to  be  charged  with  more  than  a  fair  propor-  ^^ 

don.    The  ohject  of  the  legislature  was  to  thirow  the  The^ 

burthen  equaUy  upon  afl  the  objects  of  the  duty,  and  ^'^^^JJ* 
dierefore  the  landlord  is  allowed  to  deduct  out  of  the 
lent-charge  a  proportionate  part  of  the  tax,  paid  by 
him ;  and  that  proportion  ought  to  be  regulated  by  the 
fiur  value  of  the  land;  not,  as  b  contended,  by  the 
aetual  assessment,  however  unequal.  The  assessment  is 
spoil  all  persons,  having  a  share  or  interest:  a  descrip-. 
tion  that  applies  to  this  Plaintiff.  Then,  the  fiiU  sum 
^4m.  in  the  pound  not  being  raised  from  these  persons, 
^  is  entitled  to  the  benefit  of  the  abatement.  The  Iut 
tention  of  the  Legislature  being  to  charge  all  property 
in  proportion  to  its  value,  as  far  as  can  be  done,  it  is  un- 
conscientious, that  he  should  pay  100/.  out  of  his  SOOL 
m  ease  of  the  assessment  upon  the  Company,  paying  no. 
^proportion. 

The  Lord  Chancellor. 
The  answer  admits,  the  profits  of  the  Company  have, 
been  much  greater  than  18,000/.  a-]^ear;  the  sum,  at 
ifhich  they  are  assessed ;  but  does  not  disclose  how  much 
greater.  If  neither  the  Plaintiff  nor  the  Defendants 
ftLjf  to  the  public  what  they  ought  to  pay,  is  this  Cdurt 
to  administer  the  equities  between  them?  My  opinion 
is,  that  in  suoh  a  qase  a  Court  of  Equity  ought  not 
to  act. 


9 

Tlie  ZfOrc/  Chancellor. 
The  answer  of  the  Company  admits,  that  their  profits       ilii^.  Lif, 
9fe  more  than  18,000/.  a-year;  the  rate  of  their  assess^.- 
iiient.    The  Plaintiff  has  compelled  them  to  state,  that 
^t  \  but  has  not  proceeded  to  ask,  what  that  excess  is.    * 

•  If 
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1^05.  If  he  had,  the  Court  could  by  decree  upon  the  admie* 

^'^  sion  have  set  the  thing  right  without  a  reference  to  the 

^^  Master.     But  there  was  a  mutual  convenience  to  both  in 

Tiie  refraining  from  that  question.     The  meaning  of  the.  aet 

Haw  RivfiR    i^ing^  that  they  should  pay  4*.  in  the  pound  upon  the 

whole  amount  of  the  actual  profit,  if  that  had  been  puln 
lished,  this  Bill  might  operate  relief  for  the  present  year; 
but  the  effect  would  be,  that  in  future  the  Plaintiff  would 
not  have  reason  to  complain,  if  the  Commissioners  under 
the  Land-Tax  Act  should  do  their  duty ;  for  as  by  tiia 
Act  this  property  is  not  to  be  assessed  by  a  pound-jrate 
according  to  the  deficiency  of  a  primary  assessment  upon 
the  personal  estate,  but  a  rate  of  4«.  in  the  pound  is 
imposed  directly  upon  the  land,  the  Plaintiff,  paying,  dq 
more  than  that,  would  have  nothing  to  complain  o£ 

The  Equity  therefore,  which  is  stated,  is  this*  The 
Plaintiff  does  not  pay  more  than  be  ought,  if  they  were 
duly  assessed :  but,  not  being  duly  assessed,  they  did  not 
inform  the  Commissioners,  what  is  the  correct  suin  of 
their  profits :  the  Plaintiff  therefore  desires  a  Court .  of 
Equity  to  assist  him ;  to  relieve  him,  not  from  pajAng 
more  than  he  ought  to  pay,  as  between  him  and  the  pub* 
Ho,  but  from  what  he  has  paid  to  the  Company ;  as  they 
have  paid  less  than  they  ought  to  pay,  if  the  Ac(^  had 
been  put  in  execution ;  as  it  would  have  been,  if  the 
Commissioners  had  the  means  of  enforcing  a  discovery 
of  the  whole  profit.  The  Company  are  entitled  at  law 
under  the  instruments  to  receive  in  the  first  instance  thf 
whole  profits.  Afterwards,  in  consideration  of  the  ex- 
pellee the  King  had  been  ^t  in  the  work,  they  grant  to 
him  one  moiety  of  the  rents,  profits,  and  gains,  made. 
So  it  must  be  a  Cliose  in  Action.  Still  they  remain  the 
legal  owners  of  the  whole  concern,  entitled  to  receive  all 
the  rents  and  profits  ;  but,  having  granted  a  moiety, 
bound  to  account  for  that  to  the  King;  and  after  tha^ 

grant 
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giant  the  King  could  in  Equity  or  a  Court  of  Revenue 
oompel  an  account;  which  would  embrace  all  the  ex- 
penditure,  as  well  as  all  the  gain,  that  had  been  ob- 
tained* After  that  the  King  granted  his  moiety  by  an 
iBBtrument,  to  which  the  Company  were  parties,  to  Sir 
Hugh  Middleton;  who  covenants  to  pay  to  the  King, 
hia  heirs  and  successors,  this  rent,  now  vested  in  the 
IPkintibBl 
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X)ne  moiety  of  the  profit,  subject  to  the  covenant  for 
ftcfment  of  500L  per  annum^  being  vested  in  Sir  Hugh 
iOddletan,  it  is  clear,  if  that  annuity  is  subject  to  equit- 
aUe  jurisdiction,  it  was  competent  to  the  Plaintiff  to 
bring  into  a  Court  of  Equity  the  Company  and  Sir  Hugh 
Oiddletou  ;  to  ascertain  a  moiety  of  the  profits ;  and  out 
of  what  subject,  constituting  that  moiety,  the  500/.  per 
mttmrn  was  to  be  paid.  The  acts,  since  done  by  Sir 
Hugh  Middleton,  are  of  this  nature.  That  moiety,  vested 
ia  him,  either,  expressly  subject  by  lien,  or  only  by 
covenant  to  the  sum  of  dOO/L  a-year,  has  become  the 
property  of  an  infinite  number  of  proprietors ;  and  the 
ownership  split  into  so  many  shares,  that  the  Company, 
if  called  upon  by  some  proprietors  on .  behalf  of  them*' 
adves  and  all  others,  would  not  know,  with  which  they 
were  contending,  until  all  the  proprietors  had  shewn 
IftmBselves  by  claim  in  the  Master  s  Office. 


It  is  insisted,  that  the  Plaintiff  cannot  sue  in  Equity 
iirithottt  bringing  before  the  Court  all  the  proprietors  of 
tlie  King's  share,  as  well  as  the  Company :  whose  share 
b  also  subdivided :  but  those  parties  are  represented  ; 
Uid  it  is  dear,  no  objection  of  that  kind  arises  as  to 
khen.  The  rule  is  urged,  that,  whenever  a  rent« 
charge  is  granted,  which  I  will  suppose  capable  of  being 
recovered  specifioally  out  of  the  moiety  of  the  profits^ 
mXk  persons,  who  have  .to  litigate  any  question  with  re* 
gard    to  the   title  to    that    rent-charge,   or  with    each 

other, 


444  CASES  IN  CHANCERY. 

J1805*         otherj  as  being  liable  to  pay  the  whole,  or  to  contribute. 
Adair        *nu)ng  themselves^  must  be  brought  before  the  Court; 
V.  and  there  is  no  doubt,  generally  that  is  the  rule.     The 

'^«®  consideration  is  very  different,  if  it  is  necessary  to  decide 

Company      ^^^  point,  whether  it  is  possible  to  hold,  that  the  rule« 

shall  be  applied  to  an  extent,  destroying  the  very  pur-, 
pose,  for  which  it  was  established:  viz*  that  it  shall 
prevail,  where  it  is  actually  impracticable  to  bring  all 
parties,  or  where  it  is  attended  with  inconvenience, 
almost  amounting  to  that:  as  well  as  where  all  can  be 
brought  without  inconvenience*  It  must  depend  upon 
the  circumstances  of  each  case :  but  upon  all  the  autho* 
rities  for  the  purpose  of  getting  a  decree  it  is  not  neoes-. 
sairy  to  bring  all  parties  interested*  <  I  do  not  go  into 
the  case  of  bond-creditors  and  all  the  other  cases ;  and. 
I  layout  of  my  consideration  the  case  of  persons,  suing: 
on  behalf  of  themselves  and  all  others :  for  in  a  sense- 
they  are  before  the  Court.  There  are  authorities  to  be 
found  in  print,  that  where  it  is  impracticable,  the^  rule^ 
shall  not  be  pressed;  and  in  such  a  case  as  this,  the 
King's  share  being  split  into  such,  a  number  of  interests^ 
that  it  is  impracticable  to  go  on  with  a  record,  attempting- 
'  finally  to  bring  all  parties,  having  interests  in  the  sub-, 

ject  to  be  charged,  I  should  hesitate  to  determine,  that, 
a  person,  having  a  demand  upon  the  whole  and  every- 
part  of  the  moiety,  does  not  do  enough,  if  he  brings  all 
whom  he  can  bring. 

There  is  one  class  of  cases,  very  important  upon  this 
subject :  viz.  where  a  person,  having  at  Law  a  general 
right  to  demand  service  from  the  individuals  of  a  large 
district,  to  his  mill,  for  instance,  may  sue  thus  in  ELquity. 
His  demand  is  upon  every  individual,  not  to  grind  com 
for  their  own  subsistence  except  at  his  mill.  To 
bring  actions  against  every  individual  for.  subtracting 
that  service  is  regarded  as  perfectly  impracticable.  There* 

fore 
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)1^  a  bill  b  filed  to  establish  that  right ;  and  it  is  hot 
ecessary  to  bring  all  the  individuals :  why  ?  Not,  that 
r  is  inexpedient,  but,  that  it  is  impracticable,  to  bring 
bem  all.  The  Court  therefore  has  required  so  many, 
bat  it  can  be  justly  said,  they  will  fairly  and  honestly 
;y  the  legal  right  between  themselves,  all  other  per- 
ms interested,  and  the  Plaintiff;  and,  when  the  legal 
\gltkt  is  so  esta])lished  at  law,  the  remedy  in  equity  is 
ery  simple:  merely  a  bill;  stating,  that  the  right  has 
€en. established  in  such  a  proceeding;  and  upon  thai 
^mind  a  Court  of  Equity  will  give  the  Plaintiff  relief 
gainst  the  Defendants  in  the  second  suit,  only  repre^ 
snted  by  those  in  the  first*  I  feel  a  strong  inclinationi 
bat  a  decree  of  the  same  nature  may  be  made  in  thid 
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It  has  been  with  great  force  observed  fof  the  Defend- 
nts,  that  in  this  way  the  same  difficulty  is  put  upon 
bepi :  how  are  they  to  obtain  contribution,  if  the  Plain'*' 
ifl^  cannot  ascertain  the  persons,  who  are  to  contribute  ? 
lot  I  am  disposed  to  think,  in  a  case  under  such  circum* 
tapces  as  this,  the  whole  legal  interest  in  the  Com* 
•any,  to  distribute  the  fruit  of  that  interest  according  to 
lie  equitable  rights,  a  bOl  might  be  filed  by  the  Plain^^ 
AT;  stating,  that  the  Company  have  the  legal  interest ; 
tat  they  have  to  distribute  the  profits  among  the  per- 
>ii8,  reptesenting  their  Company,  and  those,  entitled  to 
le  King's  moiety ;  that  therefore  they  object  to  account 
itli  him,  imless  there  are  pro]^er  parties ;  and  it  would 
e  competent  to  the  Court  in  such  a  state  of  circum-r 
ances  to  say,  if  the  Plaintiff  brings  so  many  of  thosei 
ho  represent  the  King's  share  as  can  be  taken  duly  and 
onestly  to  enter  into  that  contest,  in  which  all  the  others 
re  concerned,  that  ought  in  equity  to-  bind  those,  who 
re  present,  representing  those,  who  are  absent ;  giving 
the  Company  a  right  to  make  the  deduction  under  that 


I  incline 
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I  incline  also  to  think,  it  will  be  found,  that  relief 
may  be  given  in  equity  in  respect  of  this  umuity,  as  af- 
fecting in  equity  the  moiety,  whicK  belonged  to  the 
King,  upon  the  cases  I  have  seen.  Supposing,  they 
were  duly  assessed  at  4«.  in  the  pound,  and  their  profits 
were  a  great  deal  more  than  the  sum,  upon  which  the 
assessment  was  made,  the  Plaintiff  paying  4f.  in  the 
pound,  in  the  terms  of  the  Act,  by  a  like  pound-rate,  I 
must,  if  the  case  turned  upon  that  point,  have  made 
case  for  the  opinion  of  a  Court  of  law.    I  know,  opi- 


nions have  been  given  with  great  confidence,  that,  though  i  it 
the  pound-rate  both  upon  the  land  and  the  anmiity,.^^^r» 
was  4«.  in  the  pound,  yet  inquiry  might  be  made 
the  actual  value  of  the  land:  not  only,  where  it  could 
be  ascertained  under  the  clause,  relating  to  landlbtdf 
mediate,  or  immediate,  whose  property  was  out  to  te- 
nants; but  also,  where  the  value  might  be  ascertained 
in  the  party's  own  occupation :  the  meaning  of  tbe 
being,  that  you  may  ascertain  the  value  from  year  to< 
year;  and  therefore  may  claim  a  reduction  of  the  an- 
nuity, having  regard  to  the  value.  Opinions  very  dif- 
ferent have  been  held  with  equal  confidence;  that, 
the  land  is  rated  at  much  less,  with  the  exception  per- 
haps of  a  fee-farm  rent,  the  annuity  is  to  pay  the  same 
rate;  as,  then  within  the  terms  of  the  Act  it  would 
pay  with  reference  to  the  value  of  the  annuity  by  a  like 
pound-rate  as  the  land.  There  is  no  actual  decision 
upon  it;  though  I  imagbed  there  was;  and  the  point 
admits  of  considerable  argument  upon  the  Act  If  the 
cade  had  rested  upon  that,  therefore,  the  most  just  way 
would  have  been  a  case  stated  for  the  opinion  of  a 
Court  of  Law. 


[  447  ]  But  upon  the  best  consideration  I  can  give  this  case, 

the  difiiculty,  to  which  I  first  alluded,  is  so  considerable, 
that  I  do  not  see  the  principle  for  giving  relief  under  all 
the  circumstances.     Tliere  is  great  difficulty  upon  the 

circum- 
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circumstance,  that  many  of  these  individuals  have  re- 
deemed their  land-tax  upon  the  foot  of  the  rate  paid  by 
the  Company.  Perhaps,  if  they  were  hereafter  to  be  as- 
sessed to  the  utmost  amoiyit,  they  could  have  no  reason 
to  complain  of  that;  for  it  was  their  own  fault  to  permit 
diose  persons,  part  of  their  own  body,  to  redecfm  upon 
that  footing.  But  the  difficulty  is,  that  this  is  not  the 
dUiC  of  a  Plaintiff^  coming  under  the  Act  of  Parliament, 
desiring  to  be  assessed  under  the  due  construction  of  the 
Act  by  such  a  rate,  as  ought  to  be  applied,  having  re- 
gard to  the  mode  of  assessing  in  the  district :  but  there 
being  an  express  clause,  that  the  profits  shall  pay  4^.,  the 
Plaintiff  must  admit,  that  his  annuity,  if  part  of  that 
profit,  is  taxed,  as  it  ought  to  be.  If  it  remained  in  a 
chest,  and  the  Commissioners  assessed  it  there,  according 
to  the  express  clause  he  could  not  receive  it  without  that 
deduction  of  4^.  in  the  pound.  The  question  then  is, 
whether  the  Plaintiff,  stating,  that  he  has  paid  no  more 
than  he  ought,  has  an  equity  to  call  upon  other  persons, 
who  have  paid  less  than  they  ought ;  and  to  have  a  de- 
claration, that  he  is  entitled  to  a  participation  in  the 
effect  of  the  circumstance,  that  by  their  not  disclosing 
the.  actual  profit,  with  the  fact,  perhaps,  that  the  Com- 
missioners cannot  compel  the  disclosure,  other  persons, 
having  an  interest,  have  not  paid  as  much  as  they  ought* 
My  opinion  is,  that  the  Plaintiff  has  no  such  equity ;  and 
no  decree  can  be  made  upon  the  principle,  that  he,  who 
has  paid  only  as  he  ought,  is  to  participate  in  the  gain 
of  those,  who  from  circumstances  have  paid  much  less 
tlian  they  ought. 


1B05. 
Adair 

V. 

The 

New  River 

Company, 


The  Bill  was  dismissed  without  costs. 
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180a.  The  Earl  of  RADNOR  r.  SHAFTO. 

A  right  of      CIR    CHARLES   BUNCOMBE  by   a    settlement, 
pre-emptioD  dated  the  7th  and  8th  July,  1708,  settled  his  free- 

given  by  Will,  JjqIj  estates  in  the  counties  of  Wilts  and  Middlesex  to  the 
whetber  at  a    ^^  ^^  himself  for  life;  remainder  to  his  first  and  other 
A       to  bA      ^^^^  ^  ^^  vasXe ;   remainder   to  his    nephew  Anthony— ^^ 
fixed  by  the    ^^  Feversham  for  life,  and  to  his  first  and  other 
tmstees,  will    atld   to  Thomas  Broum  {aSteTwards  Buncombe)  and 
be  executed :    sons  in  the  same  manner.     Sir  Charles  Buncombe  died  ii 
the  constniG-    1711,  without  issue  male;  leaving  his  nephew  Lord  P€*- 
tion  in  the  lat-  ^^ersham  surviving  him;  who  entered ;  and  died  in  176S 
ter  casef  being    ^j^out  jggue  male ;  and  upon  his  death  Thomas  D 

^    ,        combe,  eldest  son  of  Thomas  Brown,  became  entitled 
pnce,  to  be       ,        '      , 

ascertained  by  *®  ^^^^  tsUit^s. 

reference  to 

the  Master,  Lord  Petersham  left    at   his    death  two  daughters ; 

But  to  pass      I^^y  Radnor  and  Frances  Bowater,  his   co-heiresses 
such  right  to    l&w*   By  hb  Will,  dated  the  21st  oiJuly,  1757,  he  devised 
the"  heir  or  de*  bis  several  estates  in  the  counties  of  Wilts,  Middlesex, 
visoe  the  in-    and  Leicester :  upon  trust,  subject  to  annuities  and  other 
tention  to  ac-  charges,  for  his  children,  as  therein  mentioned,  in  case 

^  ^  ^    he  should  leave   daughters  only,  and  there  should  be 

most  appear  by  o  ^i 

some  act  or  at  ^^^^  ^^^^  ^^^*  *^  convey  to  all  and  every  his  daughter 

least,  by  Will.  ^^^  daughters,  equally  to  be   divided  between  them,,  if 

In  this  case,    more  than  one,  share  and  share  alike,  as  tenants  in  com-      " 

the  Will  di-     mon,  upon  their  severally  attaining  twenty-one, '  and   the       ^ 

recting,thatil.  respective  heirs  of  their  bodies. 

or  whoever  The       ^ 

shall  after  the 

testator's  decease  be  entitled  to  estates  in  settlement  may  have  the 

refosal,  A.  haviog  died  witliout  shewing  such  intention,  and  a  tenant 

for  life  of  part  of  the  settled  estates,  not  by  the  settlement,  bat  under 

a  recovery  by  A,,  not  answering  the  description,  it  was  held,  that  the 

right  did  not  then  exist  in  any  one. 
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The  Codicfl,  dated  the  22d  of  April,  1761,  contaiited 
the  following  clause : 

**  I  do  hereby  further  direct  and  order,  and  it  is  my 

*^  mind  and  will,  that  in  case  I  shall  leave  no  son  and 

more  daughters  than  one,  that  then  my  trustees  Jdin 

^•Lord  WiUoughby  De  Broke ,  Francis  Walwyn,   Jamef 

Hayes,  and  Charles  Moss,  and  the  surviyors  and  sur^* 

**  tivor  of  them,  and  the  heirs,  executors,  and  admini-* 

^  strators,  do  and  shall  and  I  do  hereby  give  them  fiill 

"power  to  make  sale  of  all   my  estates  in  WiUs  and 

**  Middlesex,  over  which  I  have  a  disposing  power,  whe* 

^ther  the  same  be  freehold,  leasehold,  or  copyhold,  for 

**  tbe  benefit  and  advantage  of  my  said  daughters :  and 

"to  prevent  any  disputes  or  difficulties  that  is  obvious* 

^^  to  foresee  may  arise  hereafter  between  or  among  thent 

"  in  the  partition  of  the  same,  I  do  hereby  desire  that 

'*  my  kinsman  Thomas  Duncombe  Esq.  or  whoever  shall 

<*  after  my  decease  be  entitled  to  the  estates  settled  by 

'^  my  uncle  Sir  Charles  Duncombe,  may  have  the  refusal 

**  of  them ;  and  if  he  or  they  should  not  signify  his  or 

"their  consent  in  writing  to  one  or  more  of  my  said 

trustees  within  three   months    after  my  said  trusteea 

shall  have  signified  to  him  or  them  the  price  or  termd 

^*  upon  which  they  are  willing  to  convey  to  him  or  thenr 

^'the  said  estates,   that  he  or  they  are  ready  and  de- 

^*  airous  to  purchase  all  the  estates  altogether    at  the 

^'  price  or  upon  the  terms  so  fixed  by  my  said  trustees, 

^  iLen   and   in  such  case  I  do  hereby  direct  my  said 

trustees  to  sell  the  same  estates  altogether  or  in  parcels 

• 

they  shall  judge  to  be  most  for  the  advantage  of 

ly  said  daughters,  to  the  best  purchaser  or  purchasers 

"Ciliey  can  get  for  the  same.**    The  testator  farther  di- 

^^2tted,  that  all  the  money  to  arise  fi-ora  the  sale,   and 

^l      other  advantage  therefrom,  should  belong  equally  to 

daughters. 


1805. 


«( 


«(. 


The  Earl  of 
Radnor. 
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'   After  the  death  of  the  testator  Tiiomas  Dundambe  en- 
tered into  possession  of  the  settled  estates;  suffered le- 
coyeriesy  and  lunited  the  estates  to  himself  in  fee.    By 
his  Will,  dated  the  7th  of  July^  1778,  he  gave  to  tn»* 
tees  all  his  estates  in  the  county  of  WUis,  together  with 
his  other  estates  in  the  counties  of  Hants,  Bucks,  and 
JSeelford,  to  the  use  of  his  first  and  other  sons  in  tful 
piale ;  and,  as  to  the  estates  in  the  coimties  of  Hants  and 
Wilts,  with  remainder  to  his  daughter  Ann  Shqfio  for 
Kfe;   remainder   to  trustees  to  presenre  contingent  re- 
mainders ;   remainder  to  Robert  Shqfio,  her  second  son, 
nomas  the  thirds   and  lastly  to  John,  her  eldest  aou, 
fcr  life,  successively,  and  their  first  and  other  sona  sue* 
cesiMvely  in  tail  male,   and    to   his   daughter    FranccM 
JDuneombe  and  her  first  and  other  sons ;  remainders  oves^ 
Jind  the  ultimate  remainder  to  the  testator  in  fee#    Th^ 
testator   Thomas  Duncombe   died   in  November,  1779  s 
leaving  Ann  Shqfio  and  Frances  Duncombe,    his  tw<» 
daughters,  and  no  male  issue.    Ann  Shqfio,  or  her  hus^* 
band  Robert  Shqfio  in  het  rights  entered  upon  the  estates 
Revised  to  her  for  life.  She  died  upon  the  I6th  of  Mareh^- 
nSS,    leaving    Robert    Eden  Duncombe  Shqfto,     he^ 
fecond  son,  tenant  for  life  under  the  Witt  of  his  gnmd— ^ 
fis^ther.    Frances  Duncombe  married  George  Henry  RosCmm^ 
They  had  issue  a  son,  the  first  tenant  in  tail  under 
Will   of  Thomas   Duncombe,   Robert  Eden 
Shqfio  and  his  surviving  brother  not  having  at 
aiiy  issue;  and  the  other  being  dead  without  issue. 


The  question  arose   upon   the  right  of  pre-empti 
Under  the  Will  of  Lord  Feversham,  claimed  by  the 
fendant  Robert  Eden  Duncombe  Shqfio,  individually^  an 
also  by  the  Defendant  Mrs.  Rose,  jointly  with  him. 


[451] 


r.  Fonblanque  and  Mr.  Bell  for  other  Defendant 
resisting  those  claims, 
is  Court  will  not  give  the  right  of  prt^mptiw^ 

bui 
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Init  will  dir^t  a  sale,  generally,  in  its  usual  eouts^* 
Where  a  gum  is  limited  by  the  party,  the  case  b  dif- 
ferent.: but  how  is  the  Court,  except  by  competitiop,  to 
find  out  the  fair  price :  the  more  difficult  to  ascertain 
from  the  particular  situation  of  the  estates,  in  the  neigh- 
bourhood of  the  borough  of  Shqftesburjf  t  Such  a  right 
^  pre-emption  cannot  be  considered  a  valuable  interest, 
ip  go  with  the  estates.  The  Will  cannot  be  construed 
^  give  any  kmd  of  right,  to  be  enforced  in  equity.  .The 
Court  will  sell  the  estate  at  the  full  value ;  and  the  true 
^ode  of  attaining  that  is  by  auction* 


4A1 


1805. 


The  £arl  of 
Badhor 

SaAFra« 


.Mr^  Piggotti  Mr.  Rickardi,  and  Mr.  Leach,  for  tlic! 
Defendant  Robert  Eden  Duncambe  Siafto. 
;  The  right  of  pre-emption,  given  by  this  Will,    is  at 
Wiph  a  trust  as  the  sale  of  the  estate ;  which  is  givenr 
to  trustees  for  the  sole  purpose  of  selling  it.    It  was  com-^ 
petent  to  the  testator  to  direct  the  mode  of  executing 
the   trust ;   and  beyond  the  primary  object,    to  provide 
|dr  his  two  daughters,  and  to  prevent  disputes  between 
ikettif  to  give  any  advantage  to  any  other  person.    This 
power  of  pre-emption  is  conditional ;  depending  upon  tw0 
events  described;  in  case  the  testator  Lord  Fevershmn 
shall  leave  no  son;   and  in  case  he  shall  leave  moref 
daughters,  than  one.    The  object  was  to  give  a  personal 
^nefit»  connected  with  the  estates  described :  viz.  those 
settled  by  Sir  C&ar/e«  Z>tiiicof9i6e;  affording  an  opportu- 
ipty  of  annexing  those  estates  to  others,  with  which  they 
were  intermixed,  belonging  to  the  testator*     This  De« 
fendan^  being  in  possession  of  those  estates^  answers 
tlie  description:    the  right  being  connected  with  that 
possession ;  and  being  given  by  a  person,  who  could  not 
t.be  ignorant,  that  Thomas  Duncambe  was  tenant  in  tail, 
and  could  make  the  estate  his  own ;  as  he  did. 


[•m] 
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The  Earl  of 
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The  Lord  Chancellor. 
Suppose,   Duncombe  had  died  a  fortnight  nftet  the 
death  of  Lord  Feversham ;  and  had  left  an  infant  son : 
what  could  have  been  done  in  that  case  ? 

For  the  Defendant. 
Incapacity  would  have  the  same  effect  as  refusaL  The^ 
Court  might  guard  this  part  of  the  trust  by  directing  the 
Master  to  put  a  price  upon  the  estates ;  who  might  take 
the  opinions  of  competent  persons;  and  advert  to  every 
circimistance,  that  would  affect  the  value.  The  testator 
must  have  been  aware  of  the  diflSculties,  if  any  exist 
The  trustees  may  safely  fix  a  fair  price ;  adopting  the^best 
means  they  can.  The  right  of  refusal  is  a  valuable 
interest;  and  the  trustees  are  bound  to  execute  that 
direction  in  the  Will :  or  the  Court,  if  the  trustees  aie* 
not  able ;  and  the  difficulty  cannot  be  an  objection. 

■ 

The  Attorney  General  for  the  Defendant  Mrs.  Roit^ 
The  right  of  pre-emption  is  in  the  Defendants 
Mrs.  Base  and  Mr.  Shafto  :  *  the  heir  of  Thonuu  Dmh 
combe  being  the  person  entitled  to  the  benefit,  intended* 
and  to  have  the  offer  made  to  him  at  the  death  of  die 
testator.  Such  a  right  wiQ  be  carried  into  execiH 
tion  by  the  Court.  There  can  be  no  doubt,  the  tes^ 
tator  might  have  given  the  right  of  pre-emption  at 
less  than  the  value  ;  expressing  that  purpose  by 
his  Will ;  and  this  direction  to  trustees  to  tender 
the  estate  at  the  price,  at  which  they  may  value  i^ 
is  not  very  different.  The  testator  must  in  both 
eases  be  taken  to  intend  to  give  it  a  benefit ;  and 
if  difficulties  occur,  they  are  raised  by  himself.  Tbef 
*  circumstances^  connected  with  the  particular  situation' 
of  the  estates*  cannot  have  any  influence. 


Mr. 


A 
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'      Mr.  FonblanquCi  in  Reply. 

.  The  Court  must  let  the  subject  of  the  sale  find  its 
Tfilue  through  the  medium  of  the  Master.  I  admit,  this 
implies  a  benefit:  not^  however^  a  personal  benefit,  or 
of  a  pecuniary  nature ;  but  a  mere  local  advantage.  The 
person  intended  is  evidently  the  person  in  possessioQ  of 
t|ie  settled  estates.  It  cannot  be  supposed  to  possess  a 
descendible  quality:  so  as  to  go  to  a  mere  stranger,  if 
l^pooveries  should  be  suffered. 


18a5. 


The  Earl  of 
Radnor* 

Shafto^. 


'  *    The  Lord  Chancellor. 

^  Having  had  doubts  upon  this  Will  for  twenty  years, 
tjiere  can  be  no  use  in  taking  more  time  to  consider  it.  It 
18  contended,  that  there  was  convenience  in  selling  under 
the  practical  effect  of  the  power  of  pre-emption ;  though 
it  should  not  bring  the  estate  quite  up  to  the  price  an* 
pdier  mode  might  reach  :  but  some  benefit  might  in  that 
way  be  derived  to  the  daughters  from  the  circumstance, 
that  partition  would  not  take  place;  and  the  benefit 
looked  to  was  avoiding  that  inconvenience.  The  tes^ 
^tor  in  the  terms  he  has  used  in  the  event,  that  th^ 
(yptioii  was  not  accepted,  supppsed,  there  nyight  be  a 
jpxff^  fdyantageo|ia  mode  than  a  sale  to  one  persQUi :  yi?* 
a  sale  in  parcels :  yet  at  the  expence  of  th^t  advantage 
fo  his  [daughters  he  proposes  this  right  of  pre-emption, 
attended  with  the  inconvenience,  that  might  accompany 
the  sale  of  the  whole  togetl^en  |t  was  therefore  within 
the  3C0pe  of  his  professed  intention,  that  there  might  be 
a  sale  less  advantageous  by  the  mode,  which  he  has 
p<wited  out  in  the  first  instance,  than  in  the  second. 
That  circiunstance,  therefore,  that  it  might  be  less  ad^ 
f  vantageous  would  not  authorize  the  Court  to  repel  the 
purpose. 


[  •454  ] 


It  is  stated  broadly,  that  this  Court  would  execute  a 
.Willjt  proposing  a  right  of  pre-emption ;  and  there  is  no 
doubt,  a  Will  may  be  so  construed  as  to  give  a  xight, 

which 
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which  th6  Court  would  unquestionably  execute.    Suppose 
the  case,  that  has  been  put  by  the  Attorney  Creneralf  a 
recital  in  the  Will,  that  the  estate  is  valued  at  50,0001., ' 
with  a  direction,  that  it  should  be  ofifered  to  a  partacular 
person  at  90^000/ :  clearly  this  Court  would  act.    In  that ' 
ciise,  however,  the  testator  himself  has  given  the  Court 
the  easy  means  of  acting,   and  executing  bb  purpose. 
The  question  in  this  case  is,  whether  the  testator  having' 
directed  the  trustees  to  offer  the  estate  at  such  price  and* 
upon  such  terms,  as  they  may  think  proper  to  fix,   the 
Court  will,  if  the  trustees  will  not  act,  place  itself  in 
their  stead ;  and  before  the  Master  fix  a  price,  at  whki^ 
the  estate  shall  be  offered  to  the  person,  who  in  that' 
way  of  putting  it  seems  to  be  an  object  of  the  testator's 
favour.    Upon  that  question  there  would  be  no  diffieukj' 
or  inconvenience.    If  the  testator  ordered  the  trustees  to 
put  a  reasonable  value  upon  the  estate,  and  to  olfer  it  tof 
a  particular  person  at  that  value,  and  they  die,  or  refuse 
to  lUst,  the  Court  might  direct  a  reference  to  the  Mas^ 
ter  to  fix  the  value ;  aiid  execute  the  trust  by  propoeinf 
tfie  estate  to  him  at  that  value ;  apd,  if  he  did  not  aoeepK 
the  proposal,  putting  it  up  to  a  public  sale.    If  therefiitie^ 
there  is  i^i  objection  in  this  Coiirt  to  executing  a  WV 
with  a  right  of  pre-emption,  that  must  arise,  not  mt 
of  the  general   doctrine,  but  the  terms  of  that  WiDi 
which  the  Court  is  caDed  upon  to  execute.     I  incGne 
upon  the  whole  to  think,  first,  that  if  die  nature  of  As 
property  will  not  alter  the  rule,  the  difficulty  of  e%e* 
cuting  the  trust  ought  not  to  alter  it ;  and,  if  it  was  lie* 
cessary  to  decide  upon  this  groAnd,    that  d  reference 
^  ought  to  be  made  to  the  Master  to  fix  such  price  bxA 
terms,  at  which  the  trustees  ought  to  have  offered  the 
estate;  taking  care,  that  the  ground  and    informatioQ^ 
upon  which  the  Master  proceeded,  should  be  communis 
cated  to  the  Court;  in  order  to  ascertain,  that  the  trusts 
was  as  beneficially  e^LC^suted  as  the  nature  of  it  woui& 
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'^But  my  judgment  upon  tbb  case  is,  that  under  thd        1906^ 

drcumstances  that  have  taken  place,  no  one  is  entitled   f|i|^^  ^^  ^ 

by  this  Will  to  tiie  right  of  pre-emption  proposed.    In     I^dhob. 

Ifae  case  that  has  been  put  by  the  Attorney  General^  of 

an  estate,  worth  50,000/,  offered  to  a  particular  person 

lit  80,000^,  and  the  other  case,  where  the  testator  dire<^ 

die  trustees  to  make  an  offer  at  a  reasonable  price, 

to  be  fixed  by  them,   the  Court  possibly  to  one  intent 

would  hold  either  Will  to  amount  in  substance  to  a  de* 

vise  of  the  estate  itself,  if  that  person  would  accept  it 

upon  those  terms :  but,  if  the  effect  of  the  option  could 

be  tx>nstrued  as  high  in  either  case,  the  person  must  in 

bis  Kfe  do  some  act,  denoting,  that  he  accepts  the  benefit: 

mr  the  Court  cannot  consider  him  as  being  in  the  samo 

circumstances,  as  if  he  had  made  a  contract  for  the  pur- 

diase  of  the  estate.    In  this  instance,  if  Mr.  Duncombe 

had  accepted  the  offer,  and  done  any  act,  denoting  that 

purpose,  even  by  his^  own  Will,  it  might  have  been  conn 

pared  to  the  case  of  contract:  but  if  that  person  dies 

iriAout  doing  any  act,  it  cannot  be  baid^^  that  the  case 

IB  the  same  as  if  he  had  contracted  for  a  purchase ;  our, 

diat  his.  real  representatives  could  call  upon  his  personal 

property  to  pay  for  that  estate ;  if  it  had  been  contraote4 

Ibr. 


My  idea  upon  the  whole  Will  is  this:  the  testator 
^bought,  that  during  his  life  he  had  by  his  interest  in  these 
estates  such  a  power  over  the  rights  of  disposing  in  those^ 
*who  were  to  come  after  him,  that  the  settlement  of  those 
estates  would  remain  undisturbed  at  least  until  his  death ; 
and  therefore  makes  the  proposal  in  terms,  by  which  I 
think  he  intended  to  connect  these  persons,  the  estates, 
and  the  settlement,  together ;  with  reference  to  any  op- 
tion he  meant  to  propose  to  any  of  them.  His  object 
was  to  throw  into  that  course  of  devolution  these  estates 
if  the  parties,  entitled  to  the  estates  in  settlement^  chose 
to  take  them  in  that  course,  created  by  the  settlement  of 

tha 
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The  £mrl  of 
Radnob 

Shaftd. 


the  estbtes^  to  the  owners  of  which  he  intended  to  give 
this  right  of  pre-emption.     I  thinks  the  point,  made  by. 
Mrs.  jRose,  more  hopeful  than  that  of  Mr.  Shafto.  Thoma$ 
Duncombe,  as  the  person  connected  with  the  estates  in 
that  settlement  at  the  death  of  the  testator,  being  the 
person,  who  had  an  option,  but  only  an  option,  given  to 
him,  I  do  not  know,  that  he  might  not  have  done  some 
acts  during  his  life,  that  would  have  bound  his  heirs. 
If  he  had  recited  in  his  own  Will  an  offer  at  such  price 
as  the  trustees  would  dispose^  at,   that  is,  a  reasonable 
price,  which  would,  I  think,  be  the  construction  this  Court 
would  put  upon  the  power  of  the  trustees,  and  had  de- 
clared by  act  in  his  life,  or  by  Will,  that  he  would  accept 
it  upon  those  terms,  I  do  not  know,  that  in  that  case^ 
the  estate  would  not  have  descended,  or  passed  by  his 
devise,  and  his  personal  representative  must  have  paid 
for  it.    But,  if  a  testator  goes  no  farther  than  to  pro* 
pose  by  his  Will  an  offer  to  a  particular  person  at  a  price, 
to  be  fixed  by  his  trustees,  and  that  person  does  no  act 
in  his  life,  signifying,  what  he  will  do,  I  do  not  conceives 
the  interest  he  has  can  be  longer  than  his  life ;  or,  that 
it  will  descend  to  his  real  representative,  to  be  paid  for 
by  his  personal  estate. 


Mrs.  Rose  and  Mr.  Shafto  therefore  have  not  at  this 

moment  the  right  of  pre-emption.     On  the  other  hand 

Mr.  Shafto p   as  a  particle  of  those,  taking  the  settled 

r  ^457  J      ♦estates,  viz.  tenant  for  life  of  some,  and  having  no  title 

VH  the  others,  and  not  claiming  those,  which  he  has,  un- 
der the  settlement,  to  which  the  testator  looked  as  the 
means  of  cqnnectioii,  does  not  answer  the  description  of 
the  persons  entitled  to  the  settled  estates.  When  the 
Will  was  made,  the  testator  had  no  idea,  that  Mr.  Dim* 
icombe  had  any  power  of  affecting  the  remainders  to  him 
and  his  issue  male  after  the  death  of  Lord  Feversham* 
But  Duncombe  might  by  a  fine  have  created  a  base  fee  in 
bimself ;  or  might  have  sold  that  base  fee  to  a  strangers 
I  who 
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who  Would  have  said»  he  was  in  possession  of  the  settled  1805. 

estates.    Duncopibe  howeve^r  would  have  answered,  that    ^^  ^Ka^l  '  f 
the  benefit  was  intended  for  him  individually ;   and  this      RADNba 
Court  would  not  have  held  that  stranger  intended  to  have  ©. 

this  right.     Though  there  b  difficulty  from  the  phrase,       Shaftp, 
the  testator  must  be  taken  to  mean  such  person,  as  at 
ihe   time  of  his  death,   or  from  time  to  time  after  his 
death,  should  be  entitled  to  these  estates,  settled  under 
that  Aettlenient,    to  which  he  was  looking,  when  ascer- 
taining, who  were  the  individuals,  who  after  his  death 
would  take  those  settled  estates.     It  is  said,  you  are  not 
to  look  at  a  Will  with  reference  to  circumstances,  that 
do  not  exist,  in  order  to  determine,  what  is  to  be  the  re- 
sult under  the  circiunstances,  that  do  exist.   But  in  trying    Ip  trying  Uio 
the  meaning  of  phrases  in  the  Will  you  may  look  at  all  meaning  of 
the  circumstances,  in  which  the  Court  might  have  been  pl^y^^e*  >n^  ^ 

called  upon  to  determine  the  meanins^  of  the  same  phrases,  " 

-.   ,  ,.^  «     .  Tn    1         cnm^tances 

applied  to  a  different  state  of  cu*cumstances.     If  these     ^   ,     looked 

estates    had    b^en    sold    to  five  different  persons,    all  ^^^  i^  whicU 
strangers  to  the  family^  or  to  fifty,  and  the  right  of  pre-  the  Court 
^mption.  is  to  go  to  those,  claiming  the  property  by  this  might  have 
sort  of  alienation,    not  under  the   settlement,  in  whom  ^^^^    called 
would  it  have  been,  the  five,  or  the  fifty ;  perhaps  the  "P®°  *®  ^^^^ 
estates  made  the  subject  of  different  settlements  ?    All  •       ^  . 
that    is    to    be  considered.      Another   difficulty  occurs    .  .. 

♦  upon  the  circumstance,  that  Mr.  SJutfto  b  only  tenant  ed  to  a  ditler- 
fi>r  life.  ent  sUte  of 

circomstances^ 
.   Upon  the  whole,  this  right  of  pre-emption  does  not      [  *468  J 
exist  in  any  one  at  present.    It  is  not  necessary  to  say, 
what  the  Court  will  do  with  rights  of  pre-emption  in  ge- 
neral, when  that  question  may  arise.     This  case  does  ^o^ 
call  for  a  decision  upon  it. 


46&  CASES  IN  CHANCERY, 

1805. 

JulyZUi.  VANCOUVER  r.  BLISS. 

Aug.  2d,  nth. 

Costs  in  equity  HPHE  Bill  prayed  the  specific  performance  of  an 
in  the  discr^-  agreement  for  the  sale  of  an  estate  by  the  Plaintiff 

tion  of  the       ^^  ^hg  Defendant 
Court,  upon 

The  Defendant  by  his  answer,    amoiur  other  objee*' 
•tances :    not  ''  *  -o  *  ^ 

loUowioir  the  ^^^^^»  represented,  that  the  particular  was  false,  first,  in 
•vent,  by  a  po-  stating,  that  the  whole  estate,  consisting  pf  1400  acretr 
sitiTe  rule,  as  is  tithe-free,  except  ^bout  74  acres ;  for  which  a  conh* 
at  law,  though  position  of  50s.  per  annum  was  paid ;  and  a  parcel  of  ex** 
jnrimd  fade  changed  land,  consisting  of  61  acres  and  a  half:  Sdly,  nt 
tbat  IS  the        staging,  that  only  six  tenants  of  the  manor  of  HoUedf 

T""'/*"^  cum  Sutton  have  a  right  to  cut  whins  on  about  400«f 
ourcumstances  ^ 

must  be  '^^  acres  of  pasture :  all  the  tenants  of  that  and  anor 

brought  for-  ^her  manor,  60  in  number,  having  such  right :  Sdly,  400 

ward  by  the  acrea   not  being  the  fiieehold  and  mheritance  of  ib^ 

party »  r^^^i  *  Plaintiff*,  as  described  by  the  particular ;  but  consiatiqf 

^^^  of  a  mere  common,  subject  to  the  rights  of  common  in 

^*  the  tenants  of  the  manors.     The  answer  also  stated,  that 

In  this  ID-  ijjg  particular  described  the  estate  as  capable  of  imp)Ofe» 

stance,  a    i  ^^^^ .  ^^ j  ^j^^^  ^1^^  Defendant  took  possession  in  oonse* 

for  a  soeciBc  ^^^'^^^  ^^  ^®  Plaintiff's  pressing  him  to  do  so,  withoat 
performance,  ^^Y^S  *^®  ^^^®  before  any  one ;  representing,  tbat  it  was 
|he  Baport  be-  perfectly  clear.  The  Master's  Report  stated,  that  a  good 
ipg  against  the  title  could  not  be  made  to  the  estate  ;  to  which  report 
litle,  the  Bill  exceptions  were  taken :  1st,  upon  the  title :  2dly,  tluit 
was  dismissed  ^.j^^  Defendant  having  by  his  answer  put  in  issue  the 

^'  ?^  .  question  as  to  the  right  of  common,  and  both  parties 
upon  tne  cir-  * 

cnmstaoces :  Having 

the  purchaser  having  taken  possession  at  the  instaoce  of  the  vendor, 
representing  the  title  to  be  perfect;  though  possession  taken,  gene-         ' 
I'ally,  is  of  weight  as  to  costs. 

Upon  a  question  of  title,  as  to  specific  performance,  farther  evi- 
dence may  be  produced  on  both  sides  before  the  Master* 

The  Court  looks  at  the  Answcf  upon  a  question  of  costs* 
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iiaving  examined  witnesges  as  f  o  that  before  the  hearingt         lOM^ 
Ae  Master  ought  not  to  have  received  any  fisurther  eyi*   VANCouvstt 
^ence*    Against  the  latter  exception  it  was  cpntended  for  v* 

the  Defendant^  that  the  rule,  that  a  party  cannot  go  into        «MSS* . 
pvidence  before  the  Master,  that  might  have  been  ex- 
asuned,   or  upon   points,    that  might   have   been  ex- 
amined to,  in  chief,  does  not  apply  to  these  cases,  on 
fwcount  of  the  inji|stice  to  the  purchaser :   the  vendor* 
being  at  liberty  at  any  time  before  the  report  to  produce' 
in  support  of  his  title  ( 17  ). 


The  exceptions  werp  Qver-ruled;  and  the  Bill  dia* 
fniased. 

For  the  Defendant  it  was  then  insistedf  that  the  Bill 
abpold  be  dismissed  with  costs  ^  which,  it  was  observed, 
^iDugh  generally  in  the  discreticm  of  the  Court,  are  of 
extreme  consequence  in  cases  pf  this  nature ;  and 
fhiorefore  it  w&s  much  to  be  wished,  that  some  rule 
dipuld  be  laid  down  upon  the  subject.  For  the 
Plaintiff  it  was  insisted,  that  the  costs  were  entirely 
m  the  discretion  of  the  Court,  to  be  determined  upon 
the  circumstances  of  the  whole  case ;  and  th^re  waa 
no  general  rule* 

The  Lard  Chancellor  sidd,   he  did  not  know  that      [  4^  1 
there  was  any  settled  rule ;   though  it  was  much  to  be 
wished;   and    permitted  the  point  to  stand   for  argun 
mentt 

Mr^  fiichards  and  Mr.  Bell,  for  the  Plqintiff,  ^our 
tended,  that  the  Qill  should  not  be  dismissed  with  costs.; 
which  are  in  the  discretion  of  the  Court ;  and  it  is  no( 
consistent  with  the  general  practice  in  equity  to  give 
costs  in  such  a  case,  embracing  a  great  many  questions 
of  difficulty ;  and  that  there  is  no  general  rulci  that  i^ 

decree 

(17)  Ante,  Jenkins  v.  Hiki,  VoI.Vl.  640.  Wynn  v.  4for- 
Sfaa,  VII,  202. 
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1805.         decree  fbr  specific  performance  on  the  dismissal  of  the 
V-Aw'^vBR   BiU  shaU  carry  costs  of  course. 


Bliss* 


I  •iei  ] 


Mr.  Romillyi   Mr.  Mari^  and  Mr.  Martin,  for  the 
Defendant. 
Admitting,  that  there  is  not  any  certain^  positive,  rule 
as  to  costs  in  cases  of  tliis  kind,  but  that  they  are  in  the 
discretion  of  the  Court,  that  is  not  a  capricious  discre? 
tion,  but  is  governed  by  i-ules.     In  a  late  case.    The. 
Bishop  of  Winchester  v.  Patfne  (  18  ),    the  Mcuier  qf. 
the  Rolls  gave  the  costs,    not  upon  the  circumstances 
of  the  whole  case,    but  adopting,  the  principle,   similar 
to     that    at    law,    that  upon   a  Bill    for  specific'  per*. 
formance,    if   the  title  proves  good,    it  must  be  taken, 
the  Defendant  paying  the  costs;    and  if    the  Plaintiff 
fails   in  establishing   his  title,    that  also   must    be  with 
costs.     A  strong  case  is  required   for  refusing  costs  to 
a  purchaser,    who  has  filed  a  bill  for   a  specific    per- 
formance,   and  cannot  have  a  title.     In  this  case  there 
are   circumstances    sufficient     to    induce    the  Court  to 
give    costs    to    the  Defendant.      But,    independent   of 
these    circumstances,    in  the  general  case  of  an  adveiw 
^  tisement  for  sale,  an  agreement,  and,  as  a  title  cannot 
be  made,  a  bill  filed,  the  purchaser  cannot  employ  hit 
money  in  the  mean  time :  a  suit  is  depending  four  years ; 
and  it  turns  out,  that  he  cannot  have  a  title ;  and  then  he 
is  to  look  out  for  another  estate.     Is  he  also  to  bear  the 
costs  of  a  very  long  and  expensive  suit,  occasioned,  not 
by  him,  but  by  a  long  abstract,  to  be  supported  in  thii 
Court  by  parol  evidence?    A  case  of  hardship  upon  a 
vendor,  having  had  no  reason  to  look  into  his  title  for 
a  long  time,  and  therefore  having  no  suspicion  of  a  de- 
feet,  may  occur.     But  on  the  other  side  the  grossest  in- 
justice must  be  the  consequence. 


This  case  however  does  not  depend  upon  these  gene- 
ral topics  merely ;  but  may  be  determined  upon  the  par- 

*  ticiilar 

(18)  Auto,  194. 
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ticular  circumstances.     The  Plaintiff  advertised  this  es-  Idtf^ 

-fmte  as  one,  to  which  he  was  absolutely  entitled;   hold-    VancouVbiI 

itMg  out,  that  it  is  capable  of  improvement  by  the  pur-  t. 

jchaser,  as  absolute  owner.    Jt  turns  out,  that  over  a  con^        BUssii 

jsiderable  tract  he  has  only  a  right  of  pasture ;  and  that 

iipon  his  own  purchase,  a  short  time  before,  an  allowance 

lias  been  made  to  him  on  account  of  the  nature  of  this 

property.    As  to  costs,  a  Court  of  Equity  will  proceed; 

88  far  as  they  can,  by  analogy  to   the  case  of  costs  at 

law ;  and  there  can  be  no  doubt,  that  in  such  a  case  at 

law  all  the  expence,  to  which  the  purchaser  had  beein 

put  by  the  incapacity  of  the  person  contracting  with  biiA 

to  perform  his  contract,  would  be  recovered.    Can  any 

blame  be  imputed  to  the  Defendant,  resisting  tbis  suit; 

by  which  he  has  incurred  great  expence  ? 

Mr.  Hart  added,  that  he  conceived,  there  was  a  rate 
in  this  Court,  as  well  as  at  law,  as  to  costs;  that  the 
party^  who  fails,  shall  pay  costs ;  subject  to  this  qualifi- 
cation, that  in  some  instance  the  Court  observing,  that 
*each  party  has  been  in  some  degree  to  blame,  therefore  [  *4()2  ] 
will  not  give  costs. 

Mr.  BichardSf  in  Reply. 
If  costs  are  to  be  given  according  to  the  rule  of  law, 
there  could  be  no  discussion  here  upon  the  subject.  But 
there  is  no  rule  in  this  Court  as  to  costs.  They  rest  in 
the  sound  discretion  of  the  Judge ;  certainly  not  a  caprir 
cious  discretion.  It  always  turns  upon  the  circumstances ; 
as  in  the  late  case  of  White  v.  i^o^'ami^  ( 19 ),  where 
your  Lordship  would  not  give,  the  costs.  The  objection^ 
that  the  estate  was  represented  to  be  of  an  improveable 
nature,  is  answered  by  the  fact,  that  the  purchaser  was 
on  the  spot. .  There  is  a  great  difference  between  a  titles 
that  a  purchaser  will  be  compelled  to  take,  and  a  titles 
Aat  he  may  safely  take ;  as  this  is. 

The      . 
(19)  Ante,  337.     .  ' 
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The  Lard  Chancblloiu 
It  would  be  a  most  satisfactory  dbetrine.  If  I  wa«  bI 
to  say,  that  in  any  species  of  suit  the  mle,  that  pr^ 
tails  universaDy  at  law,  that  the  costs  shaD  ahide  t}ie  events 
%ras  established  in  equity;  for  firequently  the  most  painfid 
and  anidous  duty  of  a  Judge  in  diis  Court  is  to  execute 
well  the  judgment  as  to  costs;  depending  more  upod 
discretion  (20)  than  the  merits :  with  reference  to  wUdi 
the  rules  of  law  and  the  principles  of  equity  guide  yeo 
idth  much  more  certainty.  But  that  has  not  beeii  no 
Redded  .in  equity;  and  I  should  be  sorry  to  see  the  mk 
of  this  Court  altered;  bom  the  circumstance  of  maldng 
persons  answer  large  sums  in  costs,  where  the  demandf 
irhicb  is  the  object  of  the  suit,  is  very  smaD:  a 


(20)  Mr.  BeoiReff  oa  CWt, 
161,  note  6,  observes,  that 
4he  meaning  of  this  etpres* 
aion  is  not  qnito  dear;  and 
suggests  the  sabatitation  of 
''  conduct  ^  for  ''  ductetumT 
Vfiih  sincere    deference  to 
that  judgment,   to   which  I 
with    pleasure    acknowledge 
my  groat  obligations,  I  rea- 
ture  to  retaiti    the  original 
expression ;  which  I  have  no 
Ireason  to  doubt  was  the  term 
used.  The  meaning  of  ''  dis- 
cretion,^ as  here  contrasted 
With'*  the  merits/Ms  obfious. 
Conduct  is  but  one  motive  to 
the  exercise  of  this  discre- 
tion; which  is  exercised,  in- 
dependent of  conduct;  in  the 
pase,  for  instance^  noticed  by 
Mr.  Beames  in  his  introduc 
tion,  page  xvi,  of  a  purchaser, 
taking  a  fair,  though  niisuc- 


eessful,  objection :  theCoart, 
regulating  its  diseretioB  by 
circumstances^  .  indepeodaat 
of  conduct  in  taking  an  ob- 
jection, that  cannot  be  main* 
tainedi  does  not  permit  the 
costs  to  fdlow  the  merits,  or, 
as  the  Lord  CkaneeUor  ex- 
presses it, ''  abide  the  event,' 
as  generally  at  law«  The  dit* 
cretion,  by  which  the  Court 
refuses  to  enforce  an  i^gree- 
ment,  which  it  will  not  sat 
aside,  seems  to  be  exercised 
on  similar  principles.  la 
both  instances  the  reason  is 
frequently  given,  that  it  b  a 
hard  case;  see  ante,  Vol.YII, 
28.  Mortlockv.BmUer,X,nL 
Siainei  v.  Marritf  1  Fer.  f 
Bea.  8.  Howeli  V.  Oeerget 
1  Madd.  U  1  Butt  4*  Bm0. 
264 ;   O'Danel  v.  Browm. 
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-glance  frequently  much   to    be  regretted    at  law  vipon         )806. 

moral  principles*    There  must  be  some  mode  of  settling  y^i^coovBB 
the  differences  of  men ;  and  it  is  much  better,  that  they  «• 

ahould*  resort  to  Courts  of  Justice,  than  that  their  pas-         Busa. 
sions  should  lead  them  to  other  modes  of  terminating 
their  differences. 

As  to.  the  question  of  costs  upon  a  suit  in  equity  fc^ 
the  specific  performance  of  an  agreementi  if  there  is  any 
rule,  that  the  person,  who  fails,  shall  pay  costs,  it  ia 
new  to  me.  I  think,  in  such  a  suit  he,  who  fail^  is 
primd  facie  to.be  taken  to  be  the  person  Uable  to  costs, 
fipon  principles  bpth  of  moraUty  and  justice ;  and  those 
parties,  who  depend  upon  circumstances  to  govetti  tile 
4i8cretion  of  the  Court  in  withholding  the  costs,  have 
it  imposed  upoti  them  to  shew  the  existence  of  those  cir- 
cumstances in  fiL  sufiicient  degree  to  cut  dowh  the  primd 
facie  claim  of  costs.  In  the  late  case  of  White  ▼.  Fol- 
jambe {21),  which  has  been  mentioned,  primd  facie  I 
diould  have  thought,  the  party,  who  failed,  ought  to  pay 
the  costs:  sknd  the  ground  of  my  judgment,  not  giving  the 
costs,  was,  that  the  question  was  a  pure  question  of  title ; 
which  raised  very  considerable  difficulties  in  the  minds  of 
those,  most  capable  of  judging  upon  such  a  subject. 
There  was  nothing  of  previous  representation;  and  the 
Court  was  only  to  give  an  opinion  upon  a  point  of  law; 
which  it  was  very  difficult  for  the  parties  to  settle  for 
themselves  without  something  of  judicial  opinioa  upon  it# 
That  was  a  dry  case  of  that  nature. 

.  What  is  the  present  case  ?  The  Plaintiff  was  iti  pocr^ 
session  of  this  estate ;  and  I  take  him>  from  the  answer^ 
which  has  been  put  in  by  the  Defendant,  to  have  been 
convinced,  that  he  had  a  title,  which  he  might  most 
*  confidently  offer.  The  title  upon  the  face  of  the  deeds  [  *4M  ] 
would  have  created  great  doubt  in  my  mind :  not,  whe- 
ther 
(31)  Ante,  337. 
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ther  he  had  a  title;  but  to  what  he  had  a  title.  H^ 
was  led  to  a  persuasion  upon  that,  which  is  not  correct, 
by  the  circumstance^  that  a  former  owner  had  taken  upon 
him  to  alter  the  description  of  the  premises  from  that, 
which  had  from  the  beginning  stood  in  the  title-deedsJ 
The  particular  held  out  a  clear^  indisputable,  title  to  an 
estate,  of  an  improveable  naturci  consisting  of  400  acres, 
represented  to  be  all  the  soil  and  freehold  of  the  vendor, 
with  the  exception,  that  400  acres  were  liable  to  the 
right  of  certain  tenants  to  cut  whins.  The  vendor,  not 
only  confides  in  that  title  himself;  but,  (for  I  am  bound 
on  the  question  of  costs  to  look  at  the  answer  ( 22 ), 
goes  the  length  of  recommending  the  purchaser  to  do 
that,  which  is  frequently  an  answer  as  to  costs;  to  take 
possession  without  any  advice  upon  the  title ;  and  puts 
him  in  possession.  Lord  Thurlow  says,  that,  if  a  pur- 
chaser will  not  wait,  until  the  title  is  cleared,  but  wj3t 
take  possession,  and  put  the  vendor  to  all  the  inconve- 
nience of  the  discussion,  when  he  is  out  of  possessicn, 
and  the  other  has  got  it^  that  weighs  much  as  to  eosts. 
But  that  weighs  nothing  in  this  instance ;  upon  the  terms 
of  the  contract,  with  regard  to  the  future  period  at 
which  the  title  is  to  be  made  good:  but  farther,  the 
vendor  presses  the  purchaser  to  repose  confidence  in 
him,  and  not  even  take  the  opinion  of  Counsel  upon  the 
title.  The  purchaser,  therefore,  taking  possession  under 
those  circumstances,  is  protected  from  the  consequence^ 
arising  from  the  mere  fact  of  taking  possession  in  other 
cases,  as  to  costs. 


It  appeared  before  the  Master,  that  this  is  not  an 
abstract  of  such  a  title  as  this  Court  will  compel  a  pur- 
chaser to  take.  I  am  sorry  to  use  that  expression ;  re- 
collecting  a  period,  when  no   such  words  were  used; 

when 


.• 


(22)  1  Madd.  13.    Datcson  v.  Ellis,  1  Jac,  4-  Walk.  524. 
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irheh  it  was  the  office  of  the  Court  to  decide,  whether         1805. 

the  title  was  good,  or  not ;   and  it  was  thought  better; 

that  the  dry  rule  should  prevail,  that,   if  the  title  was 

gOModj  the  purchaser  should  take  it,  than  that  the  Court        Buss.' 

should  speculate  upon  the  point,  whether  there  was  more'    Mischiefous 

or   kss  difficulty  in  the  title ;  and  say  in  one  case,  he  conseqaences 

should  take  it;   in  another,  he  should  not.    The  old   .  .  . ■.  .' 

.  tiOD,  establish- 

c^ourse  was,   that  if  the  parties  were  afraid  of  the  de-    *  |^   .* 

cision,  they  app^ed;   and  had,   not  a  title  absolutely' ^f  ^op/^uiil  y^ 

indefeasible,  but  as  good  a  warranty  as  could  be  pro-  iSlmtVA,  between 

cured.     The  departure  from  that  course  has  been  at-  a  title  good  or 

tmded  with  great  mischief.     The  first  instance  is  the  l>»d,  and  sach 

case  of  Shapland  x.  Smith  (23);   in  which  the  smgle  "  *  P""^**"®' 

question  between  Baron  Eyre  and  Mr.  Hettxfas,  whether      ^  . 

"^  .  not  be  com- 

there  was  a  Use  executed,  or  not;  and  the  case  sunk  down  ^^u^^  ^^  ^^^^ 
into  this  state;  that  widi  so  much  difficulty  upon  the  title 
a  purchaser  should  not  be  compelled  to  take  it. 

That  case  lias  been  followed  since  ( 24).  What  is  the 
consequence  ?  It  is  scarcely  possible  to  represent  the 
difficuhies,  that  have  arisen  from  it;  especially  in  a  pe- 
riod, when  persons,  under  the  description  of  land-job- 
bers^.  are  going  about,  looking  for  these  things ;  and 
persons  improvidently  enter  into  contracts  with  them. 
Whenever  a  contract  is  made  for  the  pinrchase  of  land, 
though  no  doubt  has  ever  been  entertained  upon  thp 
tide,  no  one  thinking  of  disputing  it,  if  the  purchaser 
has  a  good  bargain,  he  overlooks  all  these  objections ; 
but,  if  he  finds,  he  cannot  sell  the  estate  as  well  as  he 
wished,  or  cannot  enjoy  it  to  his  satisfaction,  the  first  thing 
is,  that  the  abstract  goes  to  some  one  for  the  express  pur- 
pose of  finding  out  objections ;  and  opinions  are  given  oft 
both  sides.  I  feel  great  concern  for  the  owners  of  this  sort  of 

property. 

(M)  1  Uro.  C.  C.  75.  ante.    Vol.    II,    626.     and 

(M)  Ante,  Cooper  v.Henne,  the   note,     529.      Roake  v. 

Vol.  I,  665.  4  Bro.  C.  C.  80.  Kidd,  V,  647. 

Sheffield  v.    Lord  Mtdgrave, 

Vol.  XL  G  G 
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property*  The  consequeiice  is,  not  only  the  .ioimiffi 
arising  from  Ae  uncertainty!  whether  that,  which  .thrf 
have  been  enjoying  with  happiness^  and  upon  which  iheir 
fiuniUes  are  to  subsist^  is  their  property ;  but  it  ia  i|ll  in* 
vitation  to  all,  who  may  fancy  they  have  an  interest  jp  itf 
to  make  an  attack.  There  cannot  be  much  doubt  tbere^ 
fore,  which  is  the  best  rule  2  but  the  course,  that  now 
prevails,  has  been  established  so  long,  that  I  haye  not 
authority  to  alter  it. 

But  this  case  does  not  faU  within  that  rule;  for,  at-* 
tending. to  the  particular,  and  giving  the  Plaintiff  cr^^it 
for  a  persuasion,  that  he  could  sell  according  to  the  pam 
ticular,  that  contract  authorized  the  purchaser  to  6ay«  ha 
was  to  go  into  the  Master's  office  to  contend  nothing  but 
the  pointy  whether  that  abstract  gave  a  good  titfe;  anl 
if  upon  such  a  particular,  instead  of  going  to  the  d0> 
cision  of  a  simple  question  of  law  upon  the  instruments 
lippearing  on  the  abstract,  proof  is  to  be  made  by  the 
examination  of  old  witnesses  under  Commissionsj  wbe* 
ther  these  rights  of  common  exist,  and  are  consistent 
with  the  instrument,  though  instead  of  the. freehold  the 
purchaser  would  have  nothing  but  sheep-walks,  the  coq* 
sequences  wpuld  be  mpst  mischievous.  Though  on  die 
other  side  there  may  be  some  hardship  upon  the  persjppt 
who  ought,  before  he  enters  into  the  contract,  to  know 
the  state  of  his  title,  the  effect  would  be  the  greatest 
injustice  to  the  other ;  who  cannot  know  any  thing  but 
from  the  inquiry  before  the  Master.  Of  two  innocent  im 
dividuals  the  burthen  of  costs  must  fall  on  the  formei* 
not  the  latter.  Therefore,  though  there  is  no  imputation 
upon  the  Plaintiff's  conduct,  my  judgment  is,  that  under 
the  circumstances  of  this  contract,  and  the  Plaintiff's 
title,  and  attending  to  what  is  the  rule  of  the  Court  as  to 
Iposts,  this  Bill  nmst  be  dismissed  with  costs,  to  be  paid 
by  the  Plaintiff  (25). 


(25)  Vendor^  not  making  a  good  title,  pajs  cosU,  thei^fc 
only  a  trnstee  to  sell.     Edwurd$  vi  Harvey,  Coop.  40. 
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npHE  Bill  prayed  the  specific  performanee  of  an  agreed    Though  a 

ment  for  the   sale  of  the  estate  o{ High  Cannons ^  party  ii  not' 
Herts,  by  the  Pkintitf  to  the  Drfendant,  for  14,174/-;  permitted  to 

i»4iieh  was    resisted    upon    diflferent   objections  to^  *htf  IC        *    . . 
•  •        «      -r^*  .  '  .^    1       .    .    .  %         11     1 .      .  Power  for  his 

title :  the  Plamtin  also  insisting,  that  all  objection  was  ^^^  benefit 

waived  by  the  Defendant,  having  immediately  tSter  the  ^qJ  ^^  objec- 

mle  attempted  to  re-sell  the  estate  by  auction ;  kt  which  tion  cannot  be 

Mile  it  was  bought  in ;    and  tliereby  a  future  side  wM  waived  by  a 

prejudiced.     By  a  decree,  pronounced  at  the  Rolls,  a  ie«i  P«rty,  parlici- 

fefenc^  to  the  Master  as  to  the  title  was  directed.    The  P*^°8  ***  ^* 

Master's  Report  was  in  favour  of  the  title,  exeept  M       .    /     , 

w  ».   1  1.        .  1 .  •         •  against  other 

to  a  small  part,  a  Bttle  exceedmg  six  acres :  wmch  part  1^1^-^^^    ^^ 

flie  Report  stated  not  to  be  tnaterial  to  th^  possession  Court  will  not 

and  enjoyment  of  the  estate ;  and  that  500/.  would  be  i,  act  against  the 

proper  compensation  in  respect  of  it  f  S6  )•    Exceptions  title  upon  a 

were  taken  by  the  Defendant  to  the  Report ;   as  stating)  mere  suspi- 

that  a  good  title  could  be  made  to  all  the  estate,  except  ^^^^*  ^^^^  ^ 

the  six  acres ;  and,  that  the  six  acres  were  not  material   "****f  |^ 

•  •  1       •  •      1  •       •     m  •    'Ak.  was  of  that  na- 

lo  the  possession  and  enjoyment ;  and  by  the  Plamtin  f  .      .  jmu^j^j.. 

as  the  Report  stated,  that  the  Plaintiff  could  not  make  Iq^  fnip  i^oth 

t  good  titlie  to  the  six  acres.  upon  the  in- 

^  The  gtniments  and 

(26)  Ante,  €alcni/it  v.  Roebuck,  Vol.  I,  221,  and  (he  uotei  the  abstract: 
^^^  ;  viz.  a  purchase 

under  the  execution  of  a  Power  of  appoiptmeDt  by  a  father,  subject 
^  to  estates  for  life  in  him  and  his  wife,  in  favour  of  their  son ;  all  three 
joining;  and  receiving  the  money«  the  fair  value;  which  is  presumed 
to  be  received  accoi^iog  to  their  in  teres  Cs  in  the  estate ;  and  the  pur- 
diaser  not  bound  to  see  to  the  application. 

-  Power  of  appointmelit  by  deed,  to  be  signed  and  sealed  in  the  pre- 

:       .     senoe  .of  witnesses.    The  attestation  applying  only  to  sealing  and  deli- 

.   :^   ,  .very,  though  the  de^d  purported  to  be  signed,  sealed, and  executed,  it 

^-    :    .    w||s  presumed,  that  the  signature  was  in  the  presence  of  the  witnesses, 

...^^    .        Mere  saspicion,  upon  opinions  in  the  adistract,  &c«  will  not  support 

VCL  objection  by  a  purchaser.  ' 

Power  of  sale'dot'^eU'e't^cdted  by  a  partition.' 
-   •  The  objection  by  a  purchaser  applying  only  to  a  small  part  of  the 
estate,  a  specific  performance  decreed  with  compensation. 

GG2 
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1800,  The  objections  to  the  title  as  to  the  principal  part  of 

H'Qdbbn      ^^  estate  stood  upoti  the  following  instrumentB  and  cir- 


Farqubak. 


cumstances, 

.  By  indentures,  dated  the  8th  oiJuly,  1747,  die  manor 
and  estate  of  Catmoni  were  settled  to  the  ose  of  WUUam 
Abney,  for  life,  without  impeachment  of  waste:  remainder 
to  the  use  of  Catherine  his  wife,  for  life,  in  the  saine 
manner;  retnunder  to  trustees  to  preserve  contingent 
remainders :  remainder  to  the  use  of  alt  and  every,  or. 
such  one  or  more  of  the  children  of  William  and  CatA^ 
rine  Abney,  and  in  such  parts  and  proportions,  manner 
and  form,  and  subject,  to  such  charge  or  charges  for  the 
benefit  of  any  such  child  or  children,  and  with  or  with- 
out power  of  revocation,  as  Witlitmt  Abney. hy  any  deed 
or  deeds,  vrriting  or  writings,  to  be  by  him  signed  and 
sealed  in  the  presence  of  two  or  more  witnesses,  or  by. 
his  last  will  and  testament,  attested  by  three  or  more 
credible  witnesses,  shall  direct  or  appoint;  and,  until  such 
direction  or  appointment,  to  the  use  of  all  and  every  the 
children,  equally  to  be  divided  between  them,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  jtuot*. 
tenants,  and  the  several  and  respective  heirs  of  th^. 
bodies;  with  survivorship,  if  one  or  more  die  withotrt 
issue ;  and  for  want  of  such  issue,  to  the  use  of  the 
heirs  of  the  body  of  Catherine ;  remainder  to  the  h«rs 
and  assigns  of  William  Abney. 

This  deed  contiuned  a  proviso,  that  it  shall  be  lawful 
for  Abney  and  hb  wife  during  their  joint  lives,  and  for 
the  survivor,  by  any  deed  or  deeds,-  writing  or  writings, 
to  be  by  them  or  the  survivor  sealed  and  delivered  ifi 
tiie  presence  of  two  or  more  credible  witnesses,  to  re- 
voke and  make  void  all  and  every  the  uses  and  estates 
before  limited;  and  to  limit  to  two  trustees;  upoa 
trust  that  they  shall  with  all  convenient  speed  after 
creating 
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creating  such  trust  by  direetion  of  Abnejf  and  his  wife^ 
•r  the  survivor,  in  writing,  sell  and  convey  the  premises ; 
Mid  upon  fiirther  trust,  that  the  trustees  shall  witn  all 
convenient  speed  I)y  direction  of  Abney  and  his  wife^  ot 
the  survivor,  or  the  executors  or  admin^tratots  of  the 
survivor,  lay  out  the  money  to  be  raised  by  such  sale 
in  the  purchase  of  freehold  estates ;  and  settle  tb^  s/uae 
to  the  isame  uses,  or  such  as  shall  be  capable  of  takipg 
eflfect  (except  the  power  of  revocation  and  trust  to 
seD,  )  and  until  the  purchase  with  consent,  &c.,  to  lay 
out  the  money  upon  real  or  government  securities. 

The  deed  contained  another  power  for  Abney  and  his 
wife,  or  the  survivor,  by  any  deed  or  de^ds,  writing  or 
writii^  by  them  or  the  survivor,  signed  and  sealed*  19 
the  ppresenee  of  two  or  more  credible  witnesses,  to  re- 
voke or  alter  all  or  any  of  the  said  uses,  before  limited, 
of  the  premises  or  any  part  thereof,  and  by  the  same  deed, 
or  deeds,  &e.,  or  any  other,  to  declare  any  new  or  other, 
uses  of  the  same,  or  so  much  whereof  such  revocation- or 
alteration  shaD  be  made,  as  they  or  the  survivor  shall 
think  fit 

By  indentures,  dated  the  3d  of  March ^  1748,  Abney 
and  his  wife  under  the  powers  limited  to  them  revoked 
aU  the  uses;  and  appointed  all  the  premises  to  tib» 
same  -uses,  except  the  last  power  to  reypke  the  uses,  and 
Emit  new  uses» 
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By  indentures,  dated  the  15th  of  c/tify,  1771,  reciting 
the  above  instruments,  and  that  WiOiam  Abney  and  his 
wife  had  Robert  their  eldest  son,  and  five  othet  children, 
it  was  declared,  that  in  consideration  of  natural  love  and 
aflfection,  which  WUUam  Abney  had  for  Robert  Abney,  his 
eldest  son  and  heir  apparent,  and  in  performance  of  a  pro* 
jpiae  and  agreement  made  by  the  said  William  Abney  unta: 

and 
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and  with  the  said^  Robert  Abmey^  and  for  other  goed 
causes  and  consideratioiMy  William  Abney  by  fooroe  of  aB 
and  every  ^r  any  of  the  powers  limited  to  him^  did  hf 
the  said  deed  by  him  signed,  sealed  and  executed,  in  tiw 
presence  of  three  credible  witnesses,  decfaire,  diieel, 
settle,  limit,  and  appoint,  all  the  said  manor  of  Gomh 
nonsy  &&,  from  the  determination  of  the  estates  for  Hft^ 
Kmited  to  him  and  his  wife  and  the  snrvivor,  and  subjed 
thereto,  imto  and  to  the  use  ot  Robert  Abney ^  his  hrara 
and  assigns  for  ever. 

By  indentures  of  lease  and  release,  dated  the  90cli 
and  31st  of  August^  1771,  reciting  the  above  deeds, 
and  an  agreement  for  a  sale,  it  is  witnessed,  that  in  ooo* 
^deration  of  8000/.  paid  ioWiUiam  Abney  and  CaJhtrim 
his  wife,  and  Robert  Abney^  by  Robert  Cotton  Tr^fum^ 
William  and  Catherine  Abney  did  grant,  bargain,  adl| 
release,  direct,  limit,  and  appoint,  and  Robert  Atmef 
did  grant,  bargain,  sell,  rdease,  ratify,  and  confimy 
uiito  Trefusis  and  bis  heirs,  the  manor  of  Gmn 
nonSf  •ftc.  to  the  use  of  Tre/usie,  his  heirs  and  afr 
signs ;  with  covenant  to  levy  a  fine ;  which  was  levieA 
accordingly. 


-  The  objection  to  the  title  as  to  the  six  acres 
Ibis  way.  Honorat  Smith  by  his  Will  devised  one  mme^ 
of  his  estates  in  the  counties  of  Middlesex  and  Hierffmd 
to  the  use  of  John  Carter  and  his  wife,  their  hein  ani 
assigns  for  ever;  and  the  other  moiety  to  the  use  of 
Mary  Randall  Carter^  her  heirs-  and  assigns  for  e^aer. 
The  latter  nimety^was  in  1753  settled  upon  the  marrii^ 
of  Mary  RandaU  Carter  with  Jamee  Yalden^  to  the  nm 
of  Yalden  and  his  wife  successively  for  life  without  in* 
})eachment  of  waste,  and  afterwarda  of  their  chiUnn 
according  to  appointment ;  in  de&ult  of  "SLfpciatm^^ 
dually ;  witfa  cross  vemabiders :  and  in  defiuih  of  israe;^ 
16  the  use  of  Yalden  and  his  wife,  and  the  survivor;  with 

power 
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p^wer .  for  YMen  and  his  wife,  or  Ihe  gurviTor^  bjr 
^ny  Hoed  or  writing,  signed  by^  them  er  the  surriTOif  of 
them,,  and  attested  by  two  or  more  witnesses,  with  con^ 
sent  of  the  trustees  in  writting,  and  attested,  as  afore- 
^aid»  lo  rerok^  and  make  void  all  the  uses  and  estates 
therein  limited,  and  absolutely  to  sell  the  said  moiiety 
4>r  any  part  thereof  for  the  best  price  by  one  or  more 
sales  to  any  person  willing  to  purchase  the  same ;  so  as 
tbii  money  ilnsing  from  such  sale  should  be  paid  to  *die 
lanlsteec^  upon  trust  as  soon  as  conveniently  might  be  with^ 
tiie  same  money  to  purchase  other  freehold  lands,  tene- 
ments and.  hereditaments,  of  equal  value  with  the  moiety 
of  the  messuages,  lands,  and  hereditaments,  to  be  .itold, 
aJDd  aettle  the  suae  to  the  same  uses  as  the  said  moiety 
<if  the  said  premises  then  stood^  except  the  proviso  for 
xevocation. 


4tJ 
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4  By  indentures  of  lease  and  release,  dated  the  ISth 
and  ISth  of  Jumgf  1755,  in  pursuance  of  a  recited 
agreement  for  partition,  and  in  consideratioh  ^  of  QOlSUif 
paid  to  the  trustees  mYaldetCs  marriage  settlement  \rf 
Qmrktr  and  his  wife  for  equality  of  partition.  Garter  and 
Us  wife  andYoA/bi  and  his  wife  conveyed  to  trustees,-  to 
tiie.  use,  as  to  part  of  the  premi$es  divided,  of  Genier 
and  his  wife  in  fee,  subject  to  their  power  of  appoint^ 
ment ;  and,  as  to  the  other  part  to  the  same  uses,  •  as 
the  marriage  settlement  of  Yalden  $  with  a  covenant  from 
the  trustees  to  apply  the  60S/.  for  the  purposes  of  tlM^ 
settlement. 


•The  objections,  therefore,  taken  upon  these  instm^ 
were,  first,  that  the  appointment  by  WiUktmAlmef 
jiki  favour  of  his  son  Robert  appeared  to  have  been  made 
under  a  previous  agreement  between  them;  and,  if  the 
fiBitbaef  derived  any  bene^t  from  that  agreement,  which 
seemed  probable,  or  ev^n  made  a  previous  stipulatibiir, 

that 
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1805.  that  his  son  shoaM  join  him  in  a  sal^  which  there  ap; 

M^'o'^  peared  the  strongest  reason  to  apprehend^  it  would  have 

^^  been  a  fraudulent  execution  of  the  power. 
Farquhar.  .      . 

The  second  objection  was^  that  the  power  of  safe, 
contained  in  the  deed  of  1753^  did  not  authorize  a  par- 
tition. 

*  • 

.  A  third  objection  was  taken  to  the  form  of  attestatkm 
of  the  execution  of  the  deed  of  appointment  of  1771  bj 
William  Abney ;  as  applying  only  to  the  sealing  and  de- 
livery :  the  power  requiring  signing  and  sealing. 

■  » 

•  *        ■         ■  * 

Mr.  Richards  and  Mr.  Leach,    for   the    Plainti£ 

Mr.  Alexander,  Mr.  RomiUy,  and  Mr.  Thonuoi^ 

for  the  Defendant. 

In  support  of  the   exception^    taken  by  the  Plaintil^ 

to  the  Master's  Report  against  his  title  to  the  six  acres, 

the  case  ot  Abel  v.  Heathcote  (  S7  )  was  cited  as  a  direct 

authority^  that  a  power  to  sell  includes  a  partition;  and  i( 

was  contended,  that  the  partition  in  that  case  was  auilio- 

lized  by  the  power  to  sell,  not  the  power  to  exchange; 

and  if  it  was  by  the  latter,  a  power  to  sell,  where  the 

object  is,  as  in  this  instance,  to  lay  out  the  money  in 

other  land,  would  equally  extend  to  a  partition. 

For  the  Defendant  it  was  argued,  that  diis  point  is  not 
decided  by  that  case ;  which  might  have  proceeded  upon 
the  power  to  exchange;  and  according  to  one  of  the  He- 
ports  (38)  the  language  of  the  Court  is  less  favourable 
to  the  opinion,  that  it  was  upon  the  power  of  sale ;  and 
it  is  more  easy  to  consider  a  power  to  make  a  partidon 

included 

(27)  4  Bro.  C.  C.  278.  (28)  Ante,  Vol.  II,  101. 

Ante»  Vol.  II,  96. 
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Uiduded  in  a  power  of  exchange   than    in   a  power         1803^ 
to  *«M*  M'QusBif 

Upon  the  exception  as  to  the  title  to  the  principal  FARQVHAEf 
part  of  the  estate, .  the  Plaintiff, '  to  repel  any  suspicion 
pf  firaud  upon  the  son,  relied  on  the  fact,  that  the 
in^tniments  of  1771  were  executed  under  the  opinion 
of  i/fs.  Duane ;  who  on  behalf  of  the  purchaser  J^ejuw 
a4vi9ed,  that  ^&iey  and  his  wife  should  by  lease  and  ror 
lease  under  Aeir  powers  appoint  to  trustees  and  theii: 
hdrs  to .  the  use  of  Abney  and  his  wife  for  their  lives 
aiid  the  l^fe  of  the  survivor;  and,  after  their  deaths,  to 
the  use  of  their  eldest  son,  his  heirs,  &c. ;  and  after- 
wards, that  their  eldest  son  should  by  lease  and  release 
and  fine  sur  Cognizance  convey  \o  the  purplu^r  .fU34 
biff  heirs. 

The  Lord  Chancellor. 
Ai^cording  to  the  reason,  appearing  t^  be  given  by  the 
Jjords  Qonunissioners,    one  power  of  sale  will   include 
every  Qthpr  ppwer,  of  exchange,    partition,  &c.     It  is 
dear,  the  converse  would  not  hold:  a  power  tp  m^ke   Power  of  Exi» 
partition  WQu)d  not  include  a  power. to  sell ;  and,  J  think,  change  or  Par- 
{I  power  of  exchanging  would  not     That  case  does  no^  Ution  does  not 
come  to  much  autJiprity  f  for  the  Lords  Commissioner^  ^    • 

declined  to  decide  the  question ;  recommending  anothei^ 
argument ;  and  the  Lord  Chancellor  puts  it,  not  upon  th^ 
power  to  sell,  but  upon  the  power  to  exchange  \  or, 
speaking  more  accurately,  the  power  to  convey  in  ex- 
change for  or  in  lieu  of  other  lands.  But  the  question 
before  me  is,  not,  whether  a  power  to  exchange  includes 
partition ;  .  but,  whether  a  power  to  sell  authorizes 
partition.  If  that  question  has  not  been  yet  decided, 
it  will  be  proper  to  decide  it  according  to  law.  I  wi^ 
look  at  that  case« 

'      '  The 
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Aug.  llth. 

M*QU£EN 

Farquhar. 


The  Lord  Chanc^ellor.  > 
These  exceptions  involve  three  questions:  one,  the 
efiect  of  the  transaction  under  the  power,  given  by  the 
title-deed,  relating  to  the  si^  acres :  the  other^  the  effect 
of  a  transaction,  stated  to  be  the  execution  of  a  power^ 
eoiitained  in  a  deed,  which  is  part  of  the  tamamexktBg 
rekting  to  the  greater  part  of  the  e8tate#  Another  qu«*- 
tion,  less  considerable,  -  is,  whether  supposing  the' power* 
well  executed,  the  eircumstanoe  of  the  attestation  forma 
an  objection  to  the  title* 


'  As  to  the  six  acres,  the  title  is  representied  HH  depend- 
ing altogether  upon  the  effect  of  an  instrument,  executed 
kt  1755.  The  state  of  the  title  was  not  discussed, 
either,  as  it  may  be  aflected  by  any  thing,  that  pMsatA 
subsequent  to  that  year,  or  with  reference  to  the  general 
law  of  partition :  but  it  was  put  simply  upon  the  |>oint, 
whether  the  power,  contained  in  the  deed  of  175S,  b 
well  executed  by  the  transaction,  that  took  place  in  1755. 
Thiat  transaction  is,  not  only  a  partition,  but  also  in  a 
sense  a-  sale  of  part  of  the  premises ;  for  that  sum  of 
6QS/.,  paid  to  the  trustees  in  Yalden*8  marriage  settle- 
ment,  was  to  be  laid  out  in  the  purchase  of  other  hndsy 
to  be  settled  to  the  same  uses.  But  there  is  nothing,  dis« 
tinguishing  any  particular  part  of  the  estate,  as  being 
that,  in  respect  of  which  that  sum  of  60S/.  was  paid.  So 
tihe  transaction  b  as  to  each  and  every  afere  a  partition, 
and  a  sale,  in  a  strict  sense ;  and  also  as  to  each  and 
every  acre  it  is  neither  a  partition,  noir  r  side.  I  aim 
iiot  Rt  Hberty  to  inquhre,  whether  thb  is  a  good  equitable 
title.  The  question  before  the  Master  was,  wheiher 
there  war  a  good  legal  title  as  to  the  six  acres.  It  b 
^bisbted,  that  the  receipt  of  the  entirety  in^  part  of  the 
fstate  in  lieu  of  an  undivided  moiety  in  the  whole,  and 
the  receipt  of  that  sum  of  602/.  for  owelty  of  pRrtition, 
funount  to,  not  oply  an  equitRbl^,  but  a  legal,  execution 

of 
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^  Ifae  power ;  that  the  transaction  in  1755  was,  not  a 

levocalion  of  the  uses  of  1753  to  the  intent  to  reeeive 

9M>iiey9  and  lay  it  out  in  other  lands,  to  be  settled  to  the 

H^ae  uses,  but  a  revocation  under  an  execution  of  the 

fomer^  to  the  intent  to  convey  the  entirety  in  certain 

teres,  and  to  receive  from  the  same  persons  what  would 

IMke  the  entirety  in  other  acres ;  and  that  the  effect  was 

%  good  revocation  of  the  existing  uses,  and  a  limitation  of 

liew  vseS|  to  enure  upon  and  attach  to  the  seisin  of  the 

leleasees  in  the  settlement  of  1753;  for  that  must  be 

Ae  efiect  of  a  good  legal  execution.    That  is  contended 

M  •the  ground,  that  the  effect  oi  both  operations  is  pre- 

mely  the  same ;  and,  that  there  is  no  doubt,  this  moiety 

vight  have  been  sold,  and  the  money  employed  in  pur-« 

phasing  the  entirety.    It  might;  or  might  not:  but  the 

1^  ijpiestion.is,  whether  by  the  law,  attaching  upon,  the 

doctrine  of  uses,  this  new  use  is  well  limited. 


laoft. 


Farquhab^ 


*  I  conceive,  that,  where  there  is  a  conveyance  by  lease 
and  release  to  uses,  with  a  power  to  alter,  the  Uses  by 
an  instrument,  the  terms  and  limitations  of  which  are 
prescribed  by  the  general  law,  the  new  Use  will  not 
arise  except  under  the  very  circumstances,  in  which  it  i^ 
contracted  that  it  shall  arise  (^ )«  In  the  ordinary  settle- 
ments of 'great  estates,  powers  of  sale,  partition,  ex- 
diange^  &c.  are  inserted.  As  to  the  &rst  special  caution 
is  used,  if  there  is  not  a  previous  power  of  revocatioui 
to  declare,  at  what  time  the  uses  shall  be  revoked,  and 
the  seisin  shall  attach  upon  the  new  use ;  and  no  cesser 
or  determination  of  the  old  uses  or  creation  of  new  uses 
arise,  except  in  the  very  circumstances  described.  This 
}g  a  power  of  revocation;  but  to  the  intent  to  do  some 
Other  act;  and  that  intent,  as  prescribed  by  the  instru- 
ment, must  accompany  the  revocation^  in  order  to  make 
the  revocation  essential.  It  is  clear,  this  was  not  disturbed 
by.  decision,  thougli  there  were  floating  opinions,   until 

the 
(29)  1  Madd.  224* 


Under  a 
power  to  alter 
Uses  the  new 
Use  will  not 
arise  except  ii| 
the  very  cir- 
comstances 
prescribed  by 
the  cootracL 
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1606.  the  case  of  Abel  v.  Heathcote  ( 30 ).     I  doubt^  whether 

the  language  I  hear  and  have  read^  that  a  power  of  Ex- 
change is  well  executed  by  a  Partition,  is  authorized  by 
Farquuar.  any  thing  in  that  decision.  Exchange  and  partition  are 
Distinction  be-  ygry  different.  According  to  SheppartTs  Touchstone  and 
iwccn  Ex-  other  old  books,  you  cannot  exchange,  untH  there  has 
p     .  .  been  a  partition.     There  is  in&iite  cUfficulty  in  saying,  a 

Whether  a  partition  under  the  execution  of  a  power  by  a  tenant  for 
Power  to  ex-  Ufe  with  those,  who  have  the  inheritance  in  the  otber 
change  can  be  inoiety,  could  be  called  an  exchange.  I  am  not  surprised, 
executed  by  that  the  Lords  Commissioners  in  Abel  v.  Heathcote  had 
partition,  considerable  doubt  upon  it ;  and  I  should  rather  have  said' 

y******  upon  that  case,  that  a  partition  was  a  conreyance  fi» 

**  such  other  equivalent  interest "  in  lands,  according  to 
the  expression  of  the  deed,  as  to  the  trustees  should 
seem  proper,  than  put  it  upon  the  ground,  that  a 
power  of  exchanging  authorized  an  exchange  by  parti* 
tion.  Certainly  receiving  the  entirety  instead  of  a  moiety 
does  appear  hke  receiving  **  such  other  cquivale&t  iny 
'^  terest"  in  lands,   &e. 

But  I  am  not  called  upon  to  decide,  whether  a  powet 
of  exchange  can  be  well  executed  by  partition:  a  point; 
which,  if  it  had  been  decided  by  that  case,  I  would  not 
^  disturb.  This  case  was  discussed  in  short  opinions; 
given  by  Sir  Dudley  Ryder  and  Mr.  Filmer,  and  a  very 
elaborate  one  by  Mr.  Booth.  The  case  was  laid  before 
them  upon  the  Will  of  Sir  John  Jackson.  George  Jack* 
son  was  tenant  for  life,  having  an  express  power  with 
consent  to  revoke  the  uses,  and  to  sell  or  exchange  any 
piurt  of  the  land  ;  so  as  the  money  should  be  invested| 
and  the  land  received  in  exchange  should  be  setded  to 
the  same  uses.  The  tenant  for  life  had  an  estate  in 
fee  of  his  own.  The  object,  which  he  meditated,  was 
r  ^477  1      *  one  very  frequent  in    considerable   famifies  ;    that  he 

should  sell  or  exchange  the  estate  he  had  in  fee  simple 

for 
(30)  4  Bro.  C^C.  278.  Ante,  Vol.  If,  06 ;  see  the  note,  101. 
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finr  an- estate  in  settlement;  buying  the  lutter  for  him- 
8^  under  the  execution  of  the  power,  vested  in  him. 
T^bat  tends  to  open  the  question,  how  far  this  Court  would 
endure  a  tenant  for  life  of  a  settled  estate,  executing 
snch  a  power,  with  the  object  to  bring  into  settlement 
an  estate  of  his  own,  and  to  put  out  of  settlement  an 
estate,  which  was  in  settlement  Mr.  Booth's  opinion 
expresses  in  much  better  terms  than  i  can  many  of 
lay  own  noti<ms  upon  this  subject  ( 31  )•  • 


1805; 


McQueen 
FarqohaH. 


-  This  case  is  much  stronger ;  and,  having  met  with 
no  case,  in  which  a  power  of  sale  in  these  words  has' 
been  considered  well  executed  by  a  mere  partition,  it 
seems  to  me  more  conformable  to.  principle  to  say^ 
that  is  not  a  due  execution  of  the  power,  than  that 
it  is  so.  Therefore,  without  infHnging  upon  Abel  v. 
ffeaikcotef  I  must  hold,  that  this  title  to  these  six 
acres  is  not  unexceptionably  good  in  law;  whatever  it 
may  be  in  equity. 

« 

Next,  as  to  the  attestation^  requited  by  the  power  of 
revocation  as  to  the  larger  part  of  the  estate.  That  ob^ 
jection  was  not  much  insisted  on.  The  power  itself,  in 
the  deed  of  1747,  the  marriage  settlement  of  ./l&;t^y  and 
bis  wife,  was  executed  in  1771  by  a  d^ed,  piurporting, 
Hmt  William  Abney  did  by  that  deed,  by  him  signed, 
sealed  and  executed,  in  the  presence  of  three  credible 
ifitnesses,  declare,  &c.  The  fact  in  all  probability  is, 
that  the  person,  who  prepared  the  attestation,  indorsed 
die  ordinary  words,  not  attending  to  the  circumstance, 
that  the  party  was  doing  the  act  by  this  deed,  purport* 
iog  to  be  signed,  sealed  and  executed,  in  the  presence 
of  the  witnesses.  Upon  the  question,  whether  after 
execution  it  ought  to  be  taken,  that  he  did  sign  in 
*  llie  presence  of  the  witnesses,  attesting  the  sealing  and 
delivery,  there  would  be  a  miscarriage  in  a  Judge,  direct- 
ing 

(31)  Ses  Dati$  v.  Uphill,  1  Swanti.  120,  136,  and  the  note. 
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1606.         mg  a  jury,  if  that  &Ct  was  found,  not  to  pr6sanie^*tbai( 

If  <QnsKic      ^^®  ^^^  ^^  signed  in  the  presence  of  the  same  ^t-; 
9.  nesses,  as  it  professed  to  be.    The  attestation  therefore 

Farquhar.    is  good  (82). 

Another  question,   of  immense  importance,  is,   wbe^ 

ther  the  power  j^ven  by  the  settlement  of  1747,  kiH 

executed,  upon  the  ground  of  such  suspicion  as  may 

arise  upon  the  circumstances,  appearing  on  the  face  of 

the  instrument,  or  those  disclosed  in  the  abstract,  coupled 

with  the  probability,  that  the  same  circumstances,  m  the 

body  of  the  abstract,  not  ujKm  the  face  of  the  instm* 

ment,  were  disclosed  to  the  persons,  through  whom  the 

A  person,  af-  tide  had  gone*    I  mention  that,  as,  if  the  intermediate 

footed  by  no-    persons  had  not  notice,    tiiis  person,    though  he   had 

ticc,  has  the    notice,  would  have  tiie  benefit  of  that  ( 88 ).    Upon  the 

wwf  if""^  *^^   fiice  of  the  instrument  the  power  is  given  to  a  person, 

bv  interm  A'     ^^^  *®  tenant  for  life,  with  remainder  to  his  wife  for  life, 

ate  parties.        ^^  ^™^^  ^^^  reversion  after  their  lives  to  such  mie  or 

more  of  the  children,  as  he  should  think  proper ;  iand 
upon  the  foce  of  the  instruments  it  appears,  he  did  by 
a  deed,  dated  tiie  16th  of  July ^  1771,  reciting  the  indent 
tures  of  1747,  and  a  fine  levied,  in  consideration  of 
natural  love  and  affection,  and  in  performance  of  a  ]»o- 
mise  and  agreeinent  made  by  him  unto  and  with  his  son, 
and  for  other  good  causes  and  considerations^  appoint 
the  reversion  to  his  eldest  son,  his  heirs  and  as^^ns 
for  ever.  By  other  deeds,  dated  the  30th  and  31st  of 
August,  in  pursuance  of  a  contract  for  the  siale  of  tiie 
estate,  in  consideration  of  80002.,  stated  to  be  paid  to 
the  husband,  wife,  and  son,  they  convey  to  the  nse  of 
Trefusis,  with  a  covenant  to  levy  a  fine ;  and  a  fine  was 
levied. 

li 

.                         (82)  See  Wright  v.  Wake-  Hoichkia  v.  Pierte.  6  Tmmi. 

fcrd,  post,  Vol.  XVII,  454.  402.  Moodier. Retd^^MmtU. 

4Tatfiif.  213.  Doe,  on  dem.  616. 

9(MamMfield v.Peaek, 2 Maul.  (83)  Bra.  PL  Bq.  243. 
4-  Seho.  676.     Doe,  on  dem. 
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•'It  is  dear,  if  nothing  app^racl,  bat,  that  th^*  father 
and  mother,  seised  for  their  lives,  with  sadti  a  power, 
Appointed  in  favour-  of  their  son  in  fee,  and  afterwards 
by  a  transaction,  separate  from,  or  connected -with,  the 
transaction  of  the  power,  supposing,  their  intention  had 
been  to  give  the  entire  benefit  of  the  reversion  to  their 
eldest    son,  after    such  appointment,  either  by  previ^ 
mui  or  subsequent  contract,  to  which  the    son  was  a 
|Murty,  they  had  sold  the  estate  for  8000/.,  the  fUfl  value, 
and  upon  the  face  of  the  instruments  that  money  ap- 
|Mared  to  have  been  paid  to  the  three,  in  law  and  equitj^ 
that  would  have  been  a  payment  to  them  according  t6 
fhe  interests  they  had  in  the  estate ;  and  the  purchaser 
trould  be  safe;  as  the  money  got  home  to  the  three  per- 
sons, entitled ;  and  how  they  disposed  of  it  afterwards  ak 
to  their  respective  interests  was  not  of  any  importance 
to  him. 


1605. 


.    But  it  is  stated,  that,  if  a  person  executes  a  power  for 
his  own  benefit,   that  is  an  objection*  that  cannot  be 
waived  by  a  person,  participating  in  the  benefit  arising 
from  that  transaction;  and  therefore  the  circumstance^ 
that  the  eldest  son  waives  the  objection,  is  not  sufficient,' 
if  the  younger  children  are  discontented ;  for  they  are 
entitled  to  the  benefit  of  the  settlement;  unless  the  in- 
terest, vested  in  them,  has  been  dislodged,  and  devested! 
It  b  truly  said,  this  Court  will  not  permit  a  party  to  exe- 
cute a  power  for  his  own  benefit.    In  Lord  Sdnthoich*^ 
case   a  fiitber,  having    a   power  of  appointment,  and 
thinking,  one  of  his  children  was  in  a  consumption,  ap- 
|)ointed  in  favour  of  that  child ;  and  the  Court  was  of 
opinion,  that  the  purpose  was  to  take  the  chance  t)f  get- 
ting the  money  as  administrator  of  that  child.  *fo  bring 
!tlds  case  within  that,  it  is  sud,  if  there  is  any  ground  for 
suspicion,  that  the  execution  of  the  power  was  for  tfie 
benefit  of  the  party  executing,  the  Court  must  act  upon 


480 


CASES  IN  CHANCERY, 


1805. 


M'QUBBN 

r. 
Farquhar. 


i^  as  a  judicial  suspicion.    I  am  extremely  appireUen* 
sive,  I  should  make  great  havoc  in  many  considerable 
titles  by  adopting  that  principle ;  for  upon  the.  cases,  to- 
which  I  allude,  it  is  extremely  familiar, .  that  a  perscm' 
having  a  settled  estate,  and  an  unsettled  estate,  executes 
his  power,  in  order  to  acquire  the  fee  of  the  former  i 
giving  to  the.  uses  of  the  settlement  the  fee  of  the  unset- 
tled estate ;  and  th'e  Court  would  go  a  great  way,  and 
would  make  great  havoc  among  titles,  by  holding,  that, 
afterwards,  at  a  considerable  distance  of  time,  or  imme- 
diately, ( for  there  must  be.   regard  to    the  intervening 
circumstances)  as  such  a  transaction  took  place  between 
parties,  who  might  take  improper  advantages  in  their 
dealings   upon   the   estate,  they  must  prove  that  they 
did  not. 


K  there  is  not  sufficient  upon  the  face  of  the  instru* 
ments  to  shake  the  title,  what  is  there  upon  the  £oice  of 
the  abstract,  supposing  all  the  purchasers  had  notice, 
beyond  what  appears  upon- the  face  of  the  instruments, 
to  authorize  this  Court  to  say,  this  power  is  not  well  exe- 
cuted in  law ;  or,  if  it  is,  that  it  is  not  well  executed  in 
equity?  The  few  circumstances  are  these.  Abney^  the 
fi^er,  entered  into  a  contract  with  Trefuns  for  the  sale 
of  the  estate  to  him ;  previous  certainly  to  the  execution 
of  these  instruments ;  which  shews  an  inconsistency  in 
the  recital ;  stating  the  contract  to  be  with  the  father  and 
son ;  unless  there  was  a  subsequent  contract.  He  states, 
in  a  case  for  the  opinion  of  Mr.  Duane,  that  he  had  en- 
tered into  a  contract.  The  opinion  was,  that  a  title  dould 
not  be  made,  unless  an  appointment  was  executed  to  the 
son,  of  age.  .  The  father  does  make  that  appointment. 
It  does  not  appear,  that  the  estate  sold  for  less  than  its 
valufi ;  that  the  son  got  less  than  the  value  of  his  rever* 
sionary  interest  But  the  estate  becoming  his  absohitely 
by  the  appointment,  he  by  an  instrument,  affected  by 
nothing  but  the  contents  of  it,  as  the  owner  of  the  re- 
version 
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Tjsrsioil  accedes  to  the  purchase ;  conveys  with  his  fathei* 
and  mother^  in  consideration  of  8000/.;  and  the  partieiT, 
taking  the  conreyance,  pay  the  money  to  the  father^  the 
mother,  and  the  son;  to  be  dealt  with  according  to  their 
respective  interests :  that  is,  according  to  their  rights  in 
the  land;  and  though  the  contract  with  TVefusis  was 
only  to  substitute  money  for  the  estate,  there  was  no- 
thing to  shew,  that  the  son  was  not  to  receive  a  due 
pFoportion  of  the  money,  when  the  contract  was  after^ 
wa^ds  executed  by  the  deed ;  in  which  he  joins ;  and 
with  his  father  and  mother  receives  all  the  money.  Upon 
the  question  therefore,  whether  those  possibilities  and 
probabilities  are  sufficiently  evidenced  by  any  thing  to 
shew,  that  this  is  not  a  good  title,  my  opinion  is,  that  it 
is  a  good  title.  I  say  nothing  as  to  what  is  to  be  done 
iipon  that :  whether  it  is  such  a  title  as  the  Court  will 
according  to  its  present  course  compel  a  purchaser  to 
take  (34).    I  will  hear  that  argued. 


1805. 


M'QUEBK 

V. 

FARQUHAlf. 


For  the  Plaintiff  it  was  then  contended,  that  the  titte 
being  declared  a  good  title,  as  a  necessary  consequence 
the  purchaser  must  take  it  with  costs  (85) ;  that  in  Shap^ 
bmd  V.  Smith {36)  there  was  a  considerable  legal  opi*^ 
nion  against  the  title;  and  it  appeared  by  this  Defend- 
ant's answer,  that  he  resisted  merely  because  he  did  not 
like  tie  purchase. 


For  the  Defendant  it  was  insisted,  that  this  was  not 
such  a  title  as.  a  purchaser  was  bound  to  take;  that  there 
is  no  rule  to  give  costs  mth  a  decree  for  specific  per^ 

fbrmance ; 


(34)  See  Vancouver  v.  Bliu, 
anto,  458. 

(95)  See  Vancouver  v.  Bliss, 
ante,  4M. 

(86)  1  Bro.  C.  C.  75. 
Cooper  V.  Denne,  ante,  Vol.  I, 


565.  4  Bro.  C.  C.  80.  Shef- 
field  V.  Lard  Mulgrave,  ante. 
Vol.  II,  526,  and  the  note, 
529.  Roake  v.  Ridd,  V,  647. 
See  Vancouver  v.  Bli$t,  ante, 
458. 
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1809.  formance;   and  in  Cox  v.  Chamberlain  (3^),   the    pur- 

M*QuEEN  ch'^^^  having   resisted  under   the  '  advice  of  Counsel, 

V.  Lord  Ahanley  did  not  give  costs. 
Farquuar. 


Afig.  2  iff. 


The  Lord  Chancellor. 
I  am  firmly  of  opinion,  that  the  title  to  the  legal  estate, 
attending  to  all,  that  could  be  known  from  the  abstract, 
i»  a  good  title,  and  such  as  a  purchaser  must  accept; 
for  I  should  very  reluctantly  lay  down,  that  notice  from 
opinions  in  an  abstract,  or  any  thing,  that  appears  upon 
a  deed,  that  there  may  by  possibiUty  be  reason  to  sus- 
pect what  I  cannot  know,  and  may  not  be  true,  that  the 
title  is  bad  is  such  a  notice  as  would  afiect  a  purchaser. 
The  vendors  were  right  to  abstain  from  making  ap- 
plications to  the  younger  children.  It  was  not  the  duty 
of  the  vendors  to  take  steps  to  bring  the  title  into 
question. 


As  to  the  costs,  if  the  question  was  no  more  than  a 
question  of' title,  I  should  act  hardly  by  the  Defendant 
by  not  giving  the^  title  the  credit  of  making  him  pay  the 
costs ;  for  it  would  help  the  tide.  But  I  shall  give  no 
costs :  the  Plaintiff  having  contended,  on  a  grave  ground, 
but  unsuccessfully  upon  the  evidence,  that  the  acts  done 
in  putting  up  the  estate  to  sale  again  amounted  to  an 
acceptance  of  the  tide,  at  least  as  to  all  except  die  six 


acres. 


The  Exceptions  were  disposed  of  accordingly;  and 
the  Decree  made  for  a  specific  performance  of  the  con- 
tract, without  costs. 

(37)  Ante,  Vol.  IV,  681. 
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jrUDD  V.  WYATT.  1B06. 

May. 9th. 
yiLLIAM  MAD  OX  by  his  WUl,  appointing  his    Trust  bj  Will 
son^  and  WilUam  Hewlett,  and  William  Carr,  his  as  to  a  moiety 
icutorsy  and  giving  them  legacies,  gave,  devised,  and  ^^  ^^^  share  of 
|ueathed,  all  the  rest,  residue,  and  remainder,  of  his  ^"®  testators 
shold,  copyhold,  leasehold,  and  personal,  estates  unto  j      t,x      4 
I  to  the  use  of  his  son  William  Madox,  and  his  daugh-  ^^^  ^^^ 
s  Hanah  Madox,  Ann,  the  wife  of  Edward  WycUt,  j^Xe  ose  to  the 
I  Molsey  Madox,  equally  to  be  divided  between  or  end,  that  it 
opg  them,  share  and  share*  alike,  as  tenants  in  com-  may  not  be 
d  and  not  as  joint-tenants,  and  their  several  and  re-  subject  to  the 
jctive  heirs,   executors,    administrators,    and    assigns  ^®'**'^®*»  *^'  ®^ 

ever:  and  he  directed,  that,  as  soon  as  conveniently     '  ,      f  ^ 
-  ^  ,  hasband,  or 

l^t  be  after  his  decease,  the  jnoiety  or  half  part  of  the         other  has^ 

rtion  or  share,  thereby  provided  or  intended  for  his  ij^^jj .  remain- 

i  daughter  Ann  Wyatt,  should  be  conveyed,  settled,  der  to  her  hus- 

1  assured,  unto  and  in  the  names  of  his  executors,  their  band  B.  for 

ITS,  executors,   &c.,   upon  the  trusts  after  declared:  life ; remainder 

.  upon  trust,  that  the  trustees,  &c.  do  from  time  to  ^^^  *"  *^®  ^^*^* 

le  during  the  natural  life  of  his  said  daughter  Ann       .  .        ' ' 

jfo/^  pay  and  dispose  of  the  clear  yearly  r^ots,  issues,  ^1^^^,^  ^1^^  ^^ 

1  profits,  of  such  moiety  unto  such  persons,  and  in^uch  be  any  chil- 

rts,  shares,  and  proportions,  and  for  such  intents  and  dren  of  A,^  or 

rposes  as  his  said  daughter  Ann  Wyatt  shall  from  time  all  shall  die 

^^  before  twenty- 
one,  for  the 
survivor  of  B.  and  A.  his  wife,  his  or  her  execators,  &c. ;  and  as  to 
a  moiety  of  each  of  the  shares  of  each  of  his  two  unmarried  daugh- 
•    ters,  ''  upon  the  like  trusts  and  under  the  like  restrictions  "  as  de- 
scribed concerning  the  share  of  il.,  **  so  and  in  such  manner  as  that 
the  same  may  be  secured  for  the  beneGt  of  hts  said  daughters  and 
their  children,   and  not  be  subject  or  liable  to  the  contronl  of  any 
husband   they  may  happen  to  marry.**     One   of  the  unmarried 
daughters  having  married,  and  died  without  issue,  her  husband,  sur^ 
viving,  is  not  entitled  to  any  interest  in  the  moiety,  the  subject  of 
the  trust  created  by  the  Will. 
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JuttD 
D. 

Wyatt. 


to  time  notwithstanding  her,  coverture  by  any  note  or 
writing  made  under  her  hand  direct  or  appoint ;  and  in 
default  of  such  direction  or  appointment  do  pay  the  same 

into  the  proper  hands  of  his  said  daughter  Ann  Wyatt; 

• 

or  otherwise  permit  her  to  receive  and  take  the  same  to 
and  for  her  own  sole  and  separate  use  and  benefit,  to  the 
end  and  intent  that  the  same  rents  and  profits  may  not  be 
subject  or  liable  to  the  controul^  order,  direction,  debts, 
or  engagements,  of  the  said  Edward  Wyatt,  her  present 
husband,    or  any  other  husband   she   may    happen   to 
marry ;  but  may  be  absolutely  at  her  own  disposal ;  and 
that  the  receipts  of  his  said  daughter  Ann  Wyatt,  or  the 
persons,  to  whom  she  shall  appoint  the  rents,  &c.  to  be 
paid,  shall  be  sufficient  discharges ;  and  from  and  after 
the  decease  of  his  said  daughter  Ann  Wyatt,  then,  and 
in  case  she  shall  happen  to  die  in  the  life-time  of  her  hus- 
band the  said  Edward  Wyatt,  upon  trust  to  permit  and 
suflfer,  or  fully  authorize  and. empower,  the  said  Edward 
Wyatt  and  his  assigns  to  have,  receive,  and  take,  the  same 
rents,  issues,  and  profits,  for  and  during  the  term  of  hii 
natural  life,  to  and  for  his  and  their  own  use  and  benefit; 
and  from  and  after  the  several  deceases  of  the  said  Ed- 
ward  Wyatt  and  Ann  his  wife,  upon  trust  to  stand  pos- 
sessed of  the  principal  of  such  moiety,  and  of  the  stocks, 
funds,  and  securities,  in  which  the  same  shall  be  then 
invested,  in  trust  for  all  and  every  the  child  and  children, 
both  sons  and  daughters,  of  his  said  daughter  Ann  Wyait^ 
already  born,   or  hereafter  to  be  bom,    equally  to  be 
divided  between  or  among  such  children,  if  more  than 
one,  share  and  share  alike,  as  tenants  in  common^  and 
not  as  joint-tenants :  the  shares  of  each  of  such  children 
to  be  paid,  assigned,  transferred,  and  conveyed,  to  them 
respectively  on  their  attaining  their  respective  agea  of 
twenty-one  years;  if  that  shall  happen  after  the  decease 
of  the  survivor  of  them  the  said  Edward  Wyatt  and  Ann 

his 
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lus  wife :  but  if  they  shall  attain  such  age  in  the  Ufe-itime 
•f  the  said  Edward  Wyatt  and  Ami  hifl  wife,  then  within 
three  months  after  their  death;  (with  directions  for  main- 
tenance and  survivorship  amcmg  the  children);  and  in 
esse  there  shall  not  be  any  children  of  the  said  Ann 
Wyait,  or  being  such  all  of  them  shall  happen  to  die 
before  attaining  the  age  of  twenty-one  years,  then  upon 
trnst^  that  the  trustees,  &c.  shall  from  and  after  such 
£ulure  of  children,  as  aforesaid,  assign,  .&c.  all  such 
moiety,  &c.  unto  the  survivor  of  them  the  said  Edward 
Wyaii  and  Ann  his  wife,  his  or  her  executors,  adnunis- 
tntors,  and  assigns  for  ever. 


1605. 


JUDD 

Wyatt^ 


tt 


The    testator    tfaen    expressed    himself  as    follows: 
^  And  I  do  hereby  direct  that  as  soon  as  conveniently 

may  be  after  my  decease  one  moiety  or  half  part  of 
**  each  of  the  portions  or  shares  hereby  provided  or  in- 
^  tended  for  my  said  daughters  Hanah  Madox  and  Mol- 
**  setf  Madox  shall  be  eonveyed  settled  and  assured  unto 
"  and  in  the  names  of  the   s^d  William  Hewlett  and 
^  William  Carr  their  heirs  executors  administrators  and 
^*  assigns  upon  the  like  trusts  and  under  the  like  re- 
^  Btrictions    as  the  moiety  or  half-part  of  the  portion 
''^  heifeby  intended   for  my  said  daughter  Ann  Wyatt  i^ 
^'herein-before  directed  to  be  settled  and  assured  so  and 
^  in  such  manner  as  that  the  same  may  be  secured  for 
*f  the  benefit  of  my  said  daughters  and  their  children, 
^-«nd  not  to  be  subject  or  liable  to  the  controul  of  any 
^*  husbands  they  may  happen  to  marry  and  I  do  hereby 
'*  direct  that  in  each  of  such  settlements  there  shall  be 
**  inserted  all  usual  and  customary  provisoes  clauses  and 
**  agreements.** 


*  The  testator  died  in  1790;   leaving  his  son  and, three 
daughters  surviving.      William  Madox  the  son  byAiis 

WiU 
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1805.  Will  made  &  diisposition  exactly  similar  to  that  in  Wi 

JuDD         father's  Will  in  favour  of  his  three  sisters ;   directing 
V.  settlements  of  a  moiety  of  Ann  Wjfotfs   share  to  her 

Wyatt.  separate  use,  and  after  her  decease  for  her  husband  and 
children,  and  of  a  moiety  of  the  share  of  each  of  his 
other  sisters,  respectively,  upon  the  like  tmsts,  &c. 
in  the  very  terms  of  his  father's  Will.  WilRam  Madom^ 
the  son,  died  in  179£},  unmarried ;  and  in  1799  Mobejf 
Madox  died,  unmarried.  In  1800  Hanah  Madox 
married  Thomas  Judd;  and  in  1802  she  died,  not  lear* 
ing  issue.  The  Bill  was  filed  by  her  husband  .'against 
Wyatt  and  his  wife,  and  the  trustees  Hewlett  and 
Carr;  praying  a  surrender  and  conveyance  of  one 
moiety  of  a  fourth,  and  a  moiety  of  a  third  of  another 
fourth  of  the  freehold  and  copyhold  premises  undinthd 
two  Wills. 

The  answer  of  Wyatt  and  his  wife  contended^  that 
the  Plaintiff  was  not  entitled  to  any  patt  of  the  estates; 
as  neither  of  the  Wills  direct  any  conveyance  or  setde* 
ment  to  be  made  of  any  part  of  the  respective  shares  of 
Hanah  Madox  or  Molsey  Madox  to  or  for  the  benefit  of 
any  husband  either  of  them  might  marry  in  any  event 
whatsoever ;  and  it  was  not  the  intention  of  either  tefl« 
^  tator,  that  any  husband  should  be  entitled  to  claim  uq 
interest  in  or  benefit  from  such  moieties  of  the  shares  so 
devised  in  trust  for  Hanah  Madox  and  Mobey  Madox; 
and  those  shares  were  so  devised  for  the  exclusive  benefit 
of  Hanah  Mtidox  and  Molsey  Madox  and  their  childieii 
.  respectively,  independent  of  any  husband. 

The  decree,  pronounced  at  the  RoUs  on  the  7tb  of 
May^  1804,  declared  the  Plaintiff  entitied  according 
to  the  prayer  of  his  Bill.  From  that  decree  the  De- 
fendant Edward  Wyqtt  appealed  to  the  Lord  Ckaih 
cellor. 

Mr. 
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<S8)  Mr.  HoUUt  and  Mr.  Wetherett  for  the  Plun- 
tiffy  in  support  of  the  Decree.  . 
Upon  the  time  construction  of  these  Wills  the  Plaintiff 
is  -entitled  to  a  life  estate  in  that  moiety  of  the  portion* 
given  to  his  wife  Hanah  Madox  by  tbe  respectiye  Wills 
of.  her  father  and  brother,  which  was  to  be  settled 
**  upon  the  Wee  trusts,  and  under  the  like  restrictions,** 
as  the  moiety  of  the  portion,  thereby  intended  for  his 
daughter  Ann  Wye^tt,  was  therein-before  directed  to  be 
settled  and  assured.  If  the  Court  rested  at  that  part  of 
the  clause,  there  could  be  no  doubt  as  to  the  intention ; 
and  the  remiuning  part  of  the  clause  which  is  apparently 
contradictory  to  the  first,  knay  be  rejected.  The  clause 
dien  would  stand  thus ;  that  the  moieties,  given  to  the 
two  unmarried  daughters,  ^a»aA  and  Molsejff  shall  be 
subject  to  precisely  the  same  trusts,  as  those,  to  which 
the  moiety  giv^i  to  Ann  Wyatt  was  subject ;  one  of  which 
was,  to  secure  a  life  interest  in  it  to  her  then  husband 
Edward  Wyatt,  in  the  event  of  his  surviving  her.  The 
didy  reason  the  testator  could  have  for  particularly  men* 
ticoung  her  husband,  and  expressly  securing  his  interest, 
was,  that  she  was  married  at  the  time  to  him,  and  con- 
sequently the  testator  could  have  no  motive  for  excluding 
the  future  husbands  of  the  unmarried  daughters.  The 
Imitation  of  the  moiety  given  to  Ann  Wyatt  being  to  all 
her  children,  it  would  extend  to  her  children  by  a  second 
marriage :  whence  an  intention  may  be  inferred,  that  a 
second  husband,  she  might  marry,  should  also  take  a 
life  estate^ 


ia05. 


JUDD 
V. 

Wyaxtu 


Mr.  Ramiliy  and  Mr,  NewboU,  for  the  Defendant, 
the  Appi^llant, 
Although  the  moiety  of  Ann  Wyatt  is  limited  to  all 
Jheir  children,  that  limitation  is.  not  extended  to  her  se- 
cond 


i;«8] 


(38)  The  arguments  and  judgment  ex  rehiime. 
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Gond  or  anjr  other  husband  she  might  marry ;  audi  a 
presumption  cannot  arise  from  that  Umitation  to  all  her 
children.  The  testator^  contempkting  the  possibiUtyof 
his  daughter's  marrying  again^  nevertheless  excluded  the 
husband  by  such  second  marriage  from  any  interest  in 
this  moiety;  which  is  a  strong  circumstance  to  shew, 
that  the  testator  in  giving  a  life  interest  to  her  then 
husband  Edward  Wyatt  intended  it  as  a-  personal  mark 
of  favour  to  him ;  and  meant  to  put  the  unknown  future 
husbands  of  his  unmarried  daughters  upon  the  same 
£x>ting  as  any  such  future  husband  of  his  daughter  Amu 
The  suj^sequent  words,  directing,  that  the  moiety  given 
to  the  other  daughters  should  be  settled  in  the  same 
manner,  as  that  given  to  his  daughter  Ann,  **  so  and 
*^  in  such  manner  as  that  the  same  may  be  secured  for 
**  the  benefit  of  my  said  daughters  and  dieir  children, 
^  and  not  to  be  subject  or  liable  to  the  controul  of  any 
'^husbands  they  may  happen  to  marry,**  are  not  con- 
tradictory to  the  preceding  part  of  the  clause,  but  ex- 
planatory of  it;  and  operate  so  as  to  restrain  the  general 
words  used  before,  by  assimilating  the  trusts  of  the 
moiety,  given  to  the  other  daughters,  to  those  of  the 
moiety  given  to  Ann,  so  far  only  as  they  were  necessary 
to  attain  those  two  specified  objects ;  and  it  is  clear  firom 
the  whole  of  his  Will,  his  intention  was  not  to  give  theur 
husbands  any  interest  whatever,  in  one  moiety  of  the 
fortune;  the  other  appearing  to  him  sufficient  far  tbo 
purposes  of  a  settlement. 


j:>48ai] 


The  Lard  Chancellor. 
I  am  told  by  the  Counsel  for  the  Respondent,  that  if 
I  look  only  to  part  of  the  clause  in  question,  it  will  be 
^impossible  toiloubt,  but  that  the  construction,  contended 
for  by  them,  is  the  true  construction  to  be  put  upon  tfab 
AVill.  I  am  however  by  no  means  of  that  opinion ;  as  I 
think,  even  in  that  view  of  the  case  it  would  be  difficult 

-         to 
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to  say,  what  wists  the  real  intention  of  the  testate^;  and 
my  douht  in  this  case  is,  whether  that  ihust  hot  at  all 
events  depend  upon  coiyecture. 

■ 

It  b  quite  clear^  with  respect  to  the  testator^s  daugh- 
ter Amiy  that  he  meant  to  exclude  all  future  husbands 
she  might  marry, -and  I  think,  there  is  considerable  rea- 
son for  supposing,  he  meant  to  put  the  unknown  future 
husbands  of  his  unmarried  daughters  upon  the  same; 
fi)oting«  At  all  events  however,  as  this  is  a  case  in 
which  conjecture  is  opposed  to  conjecture,  I  do  not- 
think  it  is  one,  in  which  I  am  at  liberty  to  supply  tlie> 
want  of  express  words  in  a  WilL 
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The  Decree  was  reversed. 


GASKELL  f>.  HARMAN. 


1803. 

mtk. 

1805. 

Aug.  21ik. 

Ante,  Vol.  VI, 

169. 

nnHE  decree,  as  drawn  lip  in  consequence  of  the  judg-    The  declara- 

ment  pronoimced  at  the  Rolls  in  this  cause  {d9),  tion  of  the  de« 
declared  the  Wfll  of  John  StretteU  established,  &c. ;  that  cree,  upon  the 
Alexander  Forbes  was  not  entitled  to  a  clear  fiftt  part  of  P™ciple,  that 

the  *^®  residuary 
property  vest-^ 
ed  only  as  it 
(39)  Reported  ante.  Vol.  VI,  159.   See  the  note,  post,  508.  ^as  received 

and  converted 
into  money,  was  reversed :  the  Lord  ChancMin^%  judgment  beiog, 
that  such  an  intention,  though,  if  clearly  eitpressed,  it  must  notwith*' 
staodiog  the  inoonveoieooe  be  executed,  was  npt  the  true  constmo* 
tion  upon  the  whole  Will;  and  is  not  to  be  coUecte^l,  unless  clearly 
expressed.    Preliminary  inquiries  diieciedt 
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the  residue  of  the  estate  and  effects  of  the  testator, 
unless  such  fifth  part  had  been  ascertained  before  the 
death  of  the  said  Alexander  Forbes ;  and,  that  the  resi- 
duary legatees  of  Ann  Forbes^  his  sole  legatee,  are  en- 
titled to  a  proportionable  share  of  sudi  estate  and  effects 
cnly  as  had  arisen  at  the  time  of  the  decease  of  Alex^ 
ander  Forbes  f  that  the  residuary  legatees  of  Sirettell  are 
entitled  to  .S5/.  per  cent,  upon  the  legacies  giyen  to  them, 
to  be  discharged  by  n^y  of  dividend.  Ah  account  was 
directed  of  the  personal  estate  of  the  testator  Strettellj 
come  to  the  hands  of  his  four  executors:  what  upon  the 
account  should  appear  to  hare  come  to  their  hands  re- 
spectively to  be  answered  by  them  or  their  representatives 
respectively. 


The  Master  was  directed  to  state,  what  sums  of  money 
were  in  the  hands  of  StrettelTs  executors  at  the  death  of 
Forbes.  An  account  was  directed  of  the  debts,  &c; 
and  an  inquiry,  which  of  the  residuary  legatees  of  Strei^* 
tell  are  dead;  and  when  they  died  respectively. 

From  this  Decree  the  Plaintiff  appealed  to  the  Lard 
Chancellor. 


Mr*  Lloyd^  Mr.  RomiUy^  and  Mr.  Ainge,  for  the 
tiff;  Mr.  Alexcmder^  Mr.  Stanley  ^  and  Mr.  Toller, 
for  the  Defendants,  in  the  same  interest ;  in  sup* 
port  of  the  Appeal* 
This  Decree,    adopting  the  very  words  of  the  Will, 

leaves  the  question  as  doubtful,  as  it  was  upon  the  Will; 
declaring,  that  Forbes  was  not  entitled  to  a  fifth  part  of 
the  residue,  unless  such  fifth  part  had  been  ascertained 
before  his  death;  and  that  his  residuary  legatees  are 
entitled  to  a  prbportibnable  share  of  such  estate  and  ef- 
fects only  as  had  arisen  at  the  time  of  his  decease.  The 
grouDd  of  tb^  judgment  appears  to  be,  that  the  property 

was 
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ifas  not  to  y^st,  except  as  it  was  received.  Consider  ihe 
consequences  of  such  a  decision ;  the  frauds  to  which  it 
leads:  the  temptation  held  out  to  executors  to  favor 
one  legatee  at  the  expence  of  the  o&ers*  The  Master 
cf  the  Rolls  supposed,  that  Lord  Tkurlow  in  Huicheon 
t.  Manningian  (40)  determined  upon  the  expression 
**  might  have  received  :*'  but  the  words  of  the  Will  are  in 
file  present,  not  the  past,  tense :  **  may  have  received  :*' 
tfiat  is,  ''before  he  sfaaH  have  received:"  yet  that  was 
considered  as  leaving  it  sa  open  to  fiivour  one  party,  thJEit 
it  could  not  be  supported;  that  the  Court  would  not 
leave  it  in  the  power  of  the  trustee  to  vary  the  trust. 
That  case  was  much  considered,  and  the  authority  of 
it  acknowledged  by  your  Lordship  in  SHmell  v.  Ber' 
iiarrf(4]).  The  difficulty,  there  stated  by  ybur  Lord* 
ship,  occurs  in  this  instance.  The  principle  laid  down 
in  Hutcheon  v.  Manrdngton  is  very  wise ;  add  was  adopted 
for  the  sake  of  convenience,  and  to  prevent  the  great 
Expence  of  taking  the  account  in  this  way;  unless  silch 
a  purpose  is  expressly  declared. 


1905. 


Oaskbu 


But  it  is  not  the  ttue  construction  of  thui  Will  to  say, 
dtitt  the  residue  is  to  vest  only,  as  it  is  received ;  a  con- 
struction so  inconvenient,  from  the  consequences  of  taking 
an  account,  when  each  and  every  part  was  recdved,  that 
the  Court  must  be  compelled  by  express  words  to  adopt 
it  It  is  certainly  very  difficult  to  attribute  a  n^eariing  to 
the  words,  "  or  such  of  them  as  shall  be  then  living.'* 
But,  if  they  are  incapable  of  any  sense,  they  must  be 
rejected  entirely ;  and  the  piroperty  must  bie  Coi^sidered  as 
vested  at  the  death.  The  w6rds  of  the  WSl,  ''  shall  be 
^f  made  or  arise,**  are  strictly  apj[>licablei  not  to  the  re- 
oeipt  of  the  capital,  but.  only  to'  interest  and  produce  df 
personal  estate ;  which  has  no  existence,  imtil  it  accrues ; 

and 


(40)  Ante,  Vol,  1,966,  (41)  Ante,  Vol.  VI,  520. 
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and  that  application  of  those  words  is  confirmed  by  the 
reason  assigned ;  which  is,  not  the  state  of  his  property, 
but  the  minority  of  his  son,  affording  a  prospect  of  accu- 
mulation.    Upon    the  whole  clause    the  testator  must 
have  had  some  vague  notion  of  property  to  be  made 
fiom  dividends  and  interest*     But,  applying  these  words 
to  the  capital,  property  may  be  said  to  be  made,  if  se- 
curities are  put  into  the  hands  of  a  third  person.    If  the 
word  ^'ascertained/'  used  in  this  decree,   means  more 
than  that,  which  is  capable  of  being  ascertained  by  an 
inventory,   it  goes  fiirther  than  the  words  of  the  WiSi 
P^perty  may  be  very  well  ascertained,  though  not  actu- 
ally divided  even  by  an  account.    The  judgment  pro- 
ceeds upon  the  ground  of  an  intention,  that  the  property 
should  not  be  divided,  but  as  it  actually  got  into  the 
hands  of  the  executors;  as  every  shilling  should  be  re 
ceived:   an  extraordinary  construction.    It  is   not  con* 
tended^   that  it  admits   of  immediate  distribution:  but 
that  would  not  prevent  the  vesting.   An  intention  to  make 
five  residuary  legatees,  giving  the  youngest  a  temptation 
to  delay  the  vesting,  is  not  to  be  supposed.     It  is  clear 
firom  the  conclusion  of  this  WiU,  tiuit  Brickwood  waa  not 
to  receive  his  proportion  of  the  residuary  estate  at  the 
same  time  as  the  other  residuary  legatees.    The  argu*- 
ment  upon  the  case,  that  all   these  residuary  legatees 
might  have  been  dead  a  month  after  the  testator,  and 
before  any  thing  was  received,  has  not  been  answered, 
llie  constant  course  of  the  Court  is  to  give  a  vested  in- 
terest in  a  residue,  if  it  can  possibly  be  done;  and  Booth 
T.  Booth{4i2)  is  a  strong  case  for  tiuit    The  last  re* 
ttduary  clause  in  this  Will  is  a  clear  bequest  to  them  as 
tenants  in  common;  and  must  be  considered  as  an  ex*» 
jplanation  of  the  preceding  part. 


Anoth^f 


(42)  Ante,  Vd.  IV,  8W* 
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.  Another  great  inconvenience  from  the  construciioD, 
adopted  by  this  decree,  is,  that  it  raises  an  interest  in 
ibe  executors  to  ascertain  the  property  by  bringing  it  to 
sal^  immediately;  though  part  of  it  might  consist  of 
debts ;  party  of  money,  subject  to  accounts,  the  result 
of  which  was  not  koown.  Can  it  be  represented,  that; 
because  property  in  the  funds  was  not  sold,  or  transferred 
into  the  names  of  the  executors,  it  was  fiofgprtyf  that 
had  not  arisen,  or,  was  not  made,  according  to  the  words 
of  this  Will?  Suppose,  mortgages,  or  bonds,  the  ex-» 
ecutors  actually  receiving  the  interest :  could,  they  be 
said  not  to  be  a  part  of  his  property  made  or  arisen; 
as. they  were  not  called  in?  Executors  are  not  to  call 
in  money,  out  upon  security,  and  place  it  in  the  hands 
pf.  their  bankers,  merely  for  the  purpose  of  ascertaining 
tbcvamount  of  the  fund.  Part  of  his  property  consisted 
of  canal  shares,  at  that  time  worth  nothing,  bnt  which 
have  since  risen  in  value  considerably:,  can  that  ac- 
ddental  alteration  in  value  make  this  difference  ?  A 
conBiderable  part  of  his  property  consisted  .  of  out* 
standing  debts  in  America.  No  event  could  be  more 
▼ague  and  indefinite  than  the  transmission  of  those 
debts.  The  intention  to  give  so  precarious  a  bounty  is 
perfectly  inconsistent  with  the  expressions  of  kindness^ 
used  with  reference  to  these  persons. 


1805^ 


Oask,<bU. 
Harmon. 


.  Mr.  Mansfield,  Mr.  Piggoii,  Mr.  Richards^  and 
Mr.  WiiUhrop,  in  support  of  the  decree. 

Upon  the  whole  of  this  decree  it  must  be  understood, 
though  not  so  expressed,  as  declaring,  that  the  subject 
of  this  bequest  was  money  at  the  death  of  each  of  these 
legatees  in  the  hands  of  the  executors.  The  expresdon 
in  the  decree,  ^*  sums  of  money,"*  is  not  confined  to 
actual  money  in  their  hands,  but  extends  to  money  in  the 
funds,  &c.,  as  opposed  to  mortgages  or  bonds.      Upon 

any 
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aiiy  other  construction  no  sense  can  be  given  to  tlic! 
words  *^  made  **  and  ^'  arisen.'*  There  is  no  suggestion 
in  the  Will,  that  these  words  apply  only  to  interest  and 
dividends.  They  refer  to  some  conversation  of  propehy, 
tlien  existing;  which  is  clear  from  the  preceding  wordi^ 
**  shdl  be  received  and  accumulated*"  The  two  express 
sions,  taken  together,  can  apply  to  nothing  but  money  to 
be  receire^  by  the .  executors.  So  the  words  **  surplus'^ 
means  surplus  of  money  before  mentioned.  The  distinct 
tion  of  Hutcheon  v.  Mannington  (iiS),  and  SUwett  v^ 
Bernard  (44),  from  this  case  is,  diat  this  is,  not  a 
bequest  to  trustees  for  the  benefit  of  third  persons,  the 
payment  to  depend  upon  the  activity  of  the  executors^ 
but  a  bequest  to  these  persons,  four  of  whom  are  the 
executors,  to  get  in  the  property;  and  it  is  obviously 
their  interest  to  get  it  in  as  fast  as  they  could.  But,  if 
fme  bad  a  disposition  to  delay,  he  could  not ;  for  the 
other  executors  could  get  in  the  debts.  What  b 
diere  absurd  in  the  purpose,  that  if  the  legatee  shall 
live  to  receive  money  in  India,  he  shall  have  it;  bat« 
if  he  shall  die  without  haying  actually  received  it,  another 
person  .shall  take  it  I  How  can  that  express  condition 
"be  controlled  ?  The  last  residuary  cdause  is  not  nugatcnry. 
It  prevents  an  intestacy  in  any  event ;  and  the  construc- 
tion m\ist  be,  that,  if  all  had  died,  before  they  would 
have  been  entitled  under  the  former  parts  of  the  Will^ 
they  woul<l  all  have  taken  equally.  The  bounty  of  this 
testator  is  in  a  great  measure  personal ;  not  looking 
fi>  representatives.  His  W31  is  veiy  remarkable  ;  pro- 
yiding  a  fund,  to  have  effect  at  a  very  ren)ote  peri^ 
in  favour  of  such  of  the  legatees  as  should  be  then 
jtiving :  tlup  is,  when  the  fund  aiiall  &11  into  posse»- 
Mon.  Can  such  a  loose  residuary  clause  as  this  defeat 
that  object,  expressed  with  so  much  anxiety  ?  In 
Aost  cases, .  except  doubtful  debts,  the  whole  personal 

estate 
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estate  may  be  ascertained  immecliately  after,  the  death  of 
the  party :  property  in  the  funds,  for  instance ;  or  upon 
mxirtgage,  or  other  good  security.  The  testator  consi- 
dered nothing  as  surplus,  but  what  should  he  received 
beyond  the  sum  of  45,000/. ;  supposing  aU  that  secured. 
Whatever  difficulty  there  may  be  in  the  purpose  of  this 
testator,  it  is  not  impracticable.  In  Ifme$  v.  Miickell{4f5) 
equal  difficuhy  occurred:  but  that  was  set  right  by  the 
Court.  The  intention  being  ascertained,  such  difficulties 
do  .not  prevent  the  execution  of  it  {iOrd  Thurloio  in 
Hutehem  v.  Manningion  seems  to  admits  .that,  if  be 
could  clearly  collect,  what  time  was  meant,  a^,  when 
enough  should  have  been  received,  not  putting  it 
simply  upon  the  receipt,  he  would  have  given  the  legacy 
over ;  and  it  must  be  so :  otherwise  the  Court  says,  a  tes^ 
tator  shall  not  do  this ;  making  a  Will  for  him.  But  it 
KBs  impossible  to  say,  when  a  legacy  might  be  received 
in  England  from  India;  which  is  the  ground,  upon  which 
that  decision  stands.  Lord  Thurlows  dictum  at  the 
eonclusion  of  that  case  appUes  to  real  estate.  The 
late  case  of  Ehoin  v.  Ehrin  (46)  bears  strongly 
upon  this. 


t805. 


Gaskbll 
Harman. 


Mr.  Lloyd,  in  Reply. 
There  is  no  instance  of  a  decision,  that  property  shall 
vest,  as  every  part  is  received.  In  Dawson  v.  KiUet  (47  )» 
fund  that  class  of  cases,  the  Court  always  says,  the  legacy 
vests  at  the  same  time  as  the  estate  for  life ;  but,  as  it  is 
not  convement  to  pay  it,  it  shaU  not  be  paid  until  the 
more  distant  period.  So,,  in  this  case,  the  share  of  the 
readue  must  be  considered  to  have  vested  at  the  same 
time  as  the  sum  of  500^ ;  unless  it  can  be  plainly  shewn, 
that  some  other  period  was  intended.      Suppose,   part 

of 


(46)  Aote«  Vol.  VI,  461. 
(46)  Ante,  Vol.  VIII,  647. 


(47)  iBro.  C.C.  119. 
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of  the  property  consisted  of  valuable  securities,  -  such 
as  this  Court  would  hare  continued,  and  part^  of  cash  : 
could  the  intention^  if  not  expressed,  be  supposed,  that 
the  cash  was  to  be  vested,  and  not  the  securities! 
Could  that  circumstance  vary  the  rights  of  the  parties  ? 
Part  of  the  testator's  property  consisted  of  shares  of 
mines,  and  of  the  River  Lea  Compaiiy.'  Can  those 
interests  be  considered  as  property,  "  not  made 
''  and  arisen "  within  the  sense  of  this  Will  ?  No 
such  intention  as  is  contended  for  is  expressed,  in 
this  Will:  why  then  should  not  the  ordidkry  rule 
prevail? 


The  Lord  Chancellor. 
The  decree  leaves  the  Will  just  as    it  was.      The 
Court  ought   to  have   given  some  construction  in  the 
first,  instance  to  the  word  ''  ascertained."    In  that  re- 
spect therefore  the  decree  must  be  altered. 


Upon  the  construction  of  this  Will  I  am  far  from 
spying,  the  additional,  residuary  clause  creates  any  doubt  | 
for,  if  the  Will  had  directed,  that  provision  should  be 
actually  made  by  the  receipt  of  hard  cash  for  the  pay- 
ment of  these  annuities  and  legacies,- to  be  ascertained 
in  this  sense,  that.  500/.  should  begiven^to  each  of- the 
residuary  legatees,  and.  also  giving  the  surplus  to  the 
residuary  legatees .  then  living,  whenever  ascertained-; 
however  absurd,  if  the  intention  was  clear,  it  would  be 
the  duty  of  the  executors  to  execute  it ;  and  the  legal 
effect  of  the  last,  clause  would  be  to  give  whatever  xe-- 
sidue  there  might  be  to  all  the  residuary  \egaJteea :  that 
is,  to  the  representatives  of  all,  if  none  of  the  resida* 
ary  legatees  were  alive,  when  the  residue,  bo  consti- 
tuted, was  ascertained.  Another  mode  of  explaining  it 
is,  that  he  might  have  conceived,  that,  if  the  whde  sur- 
plus should  amount  to  but  300/1  to  each,  that  would  not 

pass 
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pass  nnder  a  'clatu^e,  giving  the  surplus,  if  it  shotild 
Amount  to  500A:  and  therefore  must  pass  by  the  resi- 
duary clause ;  and  if  such  a  clause  can  have  effectf  the 
legal  effect  must  be  given  to  it. 


180$. 


Gaskell 

V, 

Harmak. 


I  admit  the  soundness  of  the  propositioni  appearing  by 
the  Report  to'  have  been  stated  by  the  Master-  of  tlie 
Rolls;  thaty  if  a  testator  thinks  proper,  whether  pru- 
dently or  not,  to  say  distinctly,  shewing  a  manifest  in- 
tention, that  his  legatees,  pecuniary  or  residuary,  shall 
not  have  the  legacies,  or  thie  residue,  unless  they  live  to 
receive  them  in  hard  money,  there  is  no  rule  against  such 
intention,  if  clearly  expressed.  But  that  would  open  to 
so  much  inconvenience  and  fraud,  that  the  Court  is  not 
in  the  habit  of  making  conjectures  in  favour  of  such  an 
intention.  In  the  case  of  Hutcheon  v.  Manmngton  (48  ) 
I  admit,  I  thought  the  meaning  of  thgge  words  was,  what 
they  shall  have  received ;  and  I  thought  so  even  after  the 
decision.  The  use  I  have  since  made  of  that  case  is  as 
an  •  authority,  that,  if  the  words  wiU  admit  of  not  im- 
puting to  the  testator  such  an  intention,  it  shall  not  b^ 
imputed  to  him.  If  that  intention  can  be  supposed,  it 
,wa8  natural  iif  that  case.  The  natural  construction  6f 
diat  Will  was,  if  the  legatee  should  die,  before  the  pro- 
perty should  be  actually  remitted  to  him.  But  Lord 
Thurlowj  looking  to  those  considerations,  which  he  ex- 
pressed with  considerable  anxiety,  the  more  perhaps,  as 
be  perceived,  tliat  many  of  the  Bar  did  not  go  along 
with  him,  thought  himself  at  liberty  to  put  a  construction 
upon  theWill,  that  by  possibility  might  be  put  upon  it ; 
supposing  an  intention,  that  there  should  be  an  inquiry 
as  to  each  and  every  part,  when  it  might  be  said  that  it 
iSOuld  have  been  received. 

In 

(48)  Ante,  Vol,  I,  366. 
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In  the  other  case^  the  same  principle  has  been  ac- 
knowledged :  not  merely  upon  the  inconvehience ;  but, 
ak  frequently  the  consequences  would  be  very  destructive; 
for,  if  you  are  to  endeavour  to  find  oiit  words,  giving 
the  property  over,  when  not  actually  received,  in  hard 
money,  you  must  remember,  that  it  is  the  duty  of  the  ex« 
ecutors  in  respect  of  that  to  call  in  the  money :  Yio  dis- 
cretion being  left  in  them :  such  as  the  Court  exercises, 
to  judge,  what  are  the  proper  securities  to  be  continued : 
the  executors  being  under  the  necessity  of  getting  in 
the  property  by  all  remedies;  which  might  endanger 
the  loss  of  the  principal  for  the  benefit  of  those,  who 
were  entitled  to  the  immediate  firuit.  Considering  also 
the  variety  of  personal  estate,  the  inquiry  would  be 
endless,  as  to  each  and  every  part,  when  by  proper 
difigence  it  could  be  got  in.  The  Court  therefore  has 
Mtid,  the  best  obstruction  is  generally  to  ^consider 
the  interest  vested  and  in  hand,  though,  strictly,  not 
collected  for  the  purpose  of  enjoyment,,  as  between  die 
particular  interests  and  the  capital:  and,  if  that  is  wilt, 
the  Court  will  not  conjecture  in  favour  of  an  intention 
against  the  general  rule*  It  must  however  be  distinct 
understood,  Aat,  if  the  intention,  cohtended  for  in 
this  case,  is  clearly  expressed,  it  must  be  earned  into 
execution. 


[♦499  ] 


Tbat  intention  cannot  be  clearly  collected  from  dds 
Will.  The  general  idea  of  the  testator  was  a  convietiM, 
that  he  was  worth  45,000/.;  and,  to  secure  that  to  Ut 
family,  he  held  out  this  temptation  to  his  exeenton 
and  residuary  legatees.  His  property  was  so  dii- 
persed,  and  therefore  necessarily  in  some  sense  to  be 
collected,  that  he  could  not  find  in  it  a  security  ev«i  ior 
ihe  30,000/.  for  his  son.  He  makes  a  provision  as  to 
the  legacies  &nd  annuities  out  of  the  payments  to  be 
♦  made  on  account  of  his  personal  estate :  but  he  also 
makes  a  farther  provision  for  them  by  mortgage  or  sale  of 
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real  estate,  and  by  directing  timber  to  be  cut  on  the 
estate,  devised  to  bis  son.  This  Court  would  have  di- 
rected that  sale  and  that  fall  of  timber  forthwith.  Either - 
a  fund  must  have  been  provided  for  the  satisfaction  of 
all  the  legacies  and  annuities,  or  a  proportionate  fund 
for  each  of  them :  but  then  as  the  annuitants  and  1^ 
gatees^  except  such  legacies  as  were  vested,  died,  the 
capital,  set  apart  for  them  would  accrue  to  the  capital 
deficient  for  the  other  legacies  and  annuities,  before  it 
Yould  have  fallen  into  residue  of  any  species :  so  that 
in  time  there  must  have  been  a  sufficient  provision  made 
for  all  the  legacies  and  annuities.  After  he  had  in  this 
manner  realized  his  conviction  as  to  the  sum  of  4>5,000/.« 
and  provided  for  hb  wife  and  son,  he  makes  this  parti- 
eular,  whimsical,  disposition  as  to  the  surplus;  and  the 
question  is,  what  is  the  meaning  of  that  clause,  by  which 
he  declares  his  intention,  that  each  of  his  residuary 
legatees  shall  have  500/.,  when  it  can  be  ascertained^ 
tiiat  there  is  that  sum  for  each  of  them.  The  con- 
struction,^ that  it  depends  upon  actual  receipt,  is  not  the 
necessary  construction.  If  he  had  property^  capable  of 
sale,  to  the  amount  of  50,000/.,  the  construction  con- 
tended for  is,  that  all  that  property  must  be  actually 
converted  into  mbney,  to  answer  the  subsequent  pur- 
poses of  the  Will.  Suppose,  there  were  five  good  bonds^ 
part  of  the  property,  and  the  obligor  was  gone  to  the 
eoontry  for  the  summer :  are  these  residuary  legatees  to 
tfay,  they  will  not  each  take  one ;  but  *will  take  the  chance 
o£  surviving,  until  he  returns,  and  pays  them  all.    Such 

■ 

a  construction  the  Court  will  not  adopt,  unless  compelled 
tO'  adopt  it. 


1805. 


Gaskell 

V. 

Harman. 


-J. 


The  Lord  Chancellor. 
The  exposition  of  the  whole  of  this  decree  is,  that  the 
oi^on  of  the  Master  of  the  Rolls  was,  that  the  repre- 
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sentatives  of  Forbes  were  cirtitled  only  to  a  share  of  soch 
sums  of  money  as  were  in  the  hands  of  the  executors  of 
the  testator  at  the  death  of  Forbes.      I  always  have 
thought  it  very  difficult  to  put  a  satisfactory  construction 
upon  this  Will.    It  is  impossible  to  deny,  that  the  fund 
of  11,000/*  S-per  cent.  Consolidated  Bank  Annuities  must 
be  considered  ascertained,  having  arisen,  being  coUectedt 
and  within  the  meaning  of  every  general  word,  by  which 
the    testator  has  described  that  fund,  which   is  to  be 
appKcable  to   the    general    purposes  of  his  WiD.      Hg 
thought,  he  had  securities,  of  which  he  should  die  pot- 
sessed;   and  which  were  to  remain  in  specie;   £ar  they 
were  to  be  a  fund  for  the  annuities.    These  securities 
therefore  are  in  a  sense  property,  collected,  made,  and 
arisen,  immediately  upon  his  death.  •  By  the  term  **  se- 
"  curities  '*  he  meant  even  his  real  estate ;  though  that  is 
very  inaccurate.     This  appears  from  the  exception  of  hii 
estate  at  Gotwick  i  which  he  must  have  looked  at  as  a 
security.    In  the  direction  as  to  the  sum  of  S0,000/.  for 
hi&  son  he  considers  that  part  of  his  property,  whether 
S  per  cents,,  or  securities  properiy,  or  even  land  under 
that  description,  which  is  made  applicable  to  the  an- 
nuity for  his  wife,  as  part  of  his  fortune,  collected,  madci 
and  set  apart;  and  which  was  to  be  estimated  at  16,000L 
He  then  proceeds  to  provide  the  means  of  raising  the 
additional  sum  of  14,000/.      It  cannot  be  denied,  tha^ 
what  is  got  in  or  set  apart  for  the  payment  of  that 
sum   of    30,000/.,    if  it   became   payable,    though  not 
converted  into,  and  received  as,  money,  is  raised  and 
got  in  within  the  •  meaning  of  this  Will.     In  case  of  the 
death  of  his  wife  the  income  of  his  son's  fortune  was  to 
be  an  accumulating  fund  during  his    minority  for  the 
*  annuities  and  other  purposes  of  his  Will.  He  had  gif en 
some  legacies,  which  he  recommends  to  be  discharged 
at  one  payment,  without  waiting  for  the  -general  distri- 
bution; clearly  contemplating  as  to  those,  that  the  state 
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of  fans  fortune  might  be  such  as  to  male  it  questionable, 
i¥bether  with  convenience  they  could  be  paid  without 
waiting  for  that  singular  distrifoutiohi  afterwards  made 
for  the  general  payment  of  his  legacies  and  annuities. 
So^  he  directs  some  subsequent  legacies  not  to  be  paid 
in  preference  to  other  legacies  before  ^ven ;  again  CORr 
lemplating  the  difficulty  of  payment  before  the  general 
distribution.  In  providing  a  fund  for  securing  the  pay- 
inent  of  his  annuities  he  uses  the  different  words  ''  in- 
vest, set  apart,  and  apply**  a  sufficient  part  of  his  per- 
gonal est&te  in  the  public  funds  or  mortgages.  It  would 
ibe  difficult  to  maintain  according  to  the  ordinary  doc- 
trine, that,  if  he  had  property  on  mortgage,  or  in  the 
fiinds,  the  Will  according  to  the  true  construction  would 
not  have  been  answered  by  setting  apart  that  property ; 
not  requiring,  that  there  should  be  ah  actual  conversion 
into  money  of  all  the  property,  in  order  to  reconvert  it 
into  the  shape  it  had  at  the  time  of  his  death,  and  which 
it  was  finally  to  have  for  the  purpose  of  serving  the 
trusts  of  the  Will.  It  would  be  singular  to- say,  the 
executors  should  not  be  considered  as  having  actually 
collected  and  got  in  the  11,000/.  3  per  cent.  Con- 
solidated Bank  Annuities;  which  in  those  events 
ironld  have  devolved  upon  them  for  the  g»ieral  pur^ 
poseiB  of  the  Will ;  but,  that  they  were  by  calling  in 
mortgages  and  selling  to  provide  the  first  fond  for  the 
annuities. 


1805: 


Oaskell 

o. 
Harm  ate. 


These  observations  seem  small:  but  they  lead  to  tlie 
consideration,  what  upon  the  whole  the  testator  in- 
tended; attending  to  the  convenience  of  the  construc- 
tion upon  the  Will ;  as  holding  that  property  in  a  state, 
^  in  which  it  mHy  be  subservient  to  the  trusts ;  as  pro- 
perty, collected  and  got  in ;  or,  that  nothirig  was  to  be 
«o  considered,  but  what  was  in  the  language  of  the  de- 
cree actually  sums  of  money,  brought  into  the  liands  of 
-»  the 
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[  ♦503  ] 


the  executors.  From  other  parts  of  the  Will  it  is  clear, 
the  testator  was  looking  to  the  obligation  to  make  pay- 
mentSy  and  probably  at  stated  times,  and  by  instalments; 
and  he  thought,  the  state  of  his  funds  was  such,  that  the 
legatees  and  annuitants  could  only  have  payment,  as 
those  instalments  could  be  paid. 

It  is  the  arduous  duty  of  the  Court  to  declare  the 
construction  of  that  clause,  in  which,  adverting  to  the 
probably  long  minority  of  his  son,  he  expressea  his  ior 
tention,  that  his  residuary  legatees  shall  each*  of  them 
receive  500/.  at  the  least  over  and  above  their  legacies; 
and  therefore  directing  the  disposition,  that  follows, 
'*  when  that  sum  can  dearly  be  ascertained  to  them;* 
for  it  is  impossible  to  send  a  reference  to  the  Master 
without  declaring  the  meaning  of  those  words.  Upmi 
the  words,  that  follow,  **  if  any  farther  surplus  shaH 
be  made  or  arise,  be  it  more  or  less,  the  same  to  g6 
and  be  equally  divided  among  my  residuary  legatees, 
^'  or  such  of  them  as  shall  be  then  living  ;**  and,  more 
particularly,  attending  to  the  construction,  that  must  be 
given  to  them  by  the  construction  that  must  be  given  to 
other  words  in  this  Will  of  the  same  import,  it  is  per- 
fectly clear,  the  testatkor  meant,  that,  if  all  his  teflido- 
ary  legatees  should  not  be  living  at  some  period,  to  be 
ascertained  in  some  way,  future,  and  subsequent  to  his 
death,  all  of  them  should  not  take  what  he  here  calk 
the  surplus ;  for,  however  inconvenient  the  construction, 
that  the  residue  was  not  vested  at  the  death  of  the  tes- 
tator, and  would  not  vest,  until  actually  collected  bjr 
conversion  into,  and  receipt  of,  money,  considering  the 
duties  and  powers  of  executors,  yet  I  agree  with  the 
*  Master  of  the  Rolls,  that,  if  the  testator  has  dearljr 
expressed  that  purpose,  the  Court  must  find  the  meaBs 
of  executing  it.  The  question  therefore  is,  whether 
under  those  words  in  this  passage,  though  upon  a  vie^ 
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of.  the  fitate  of  his  affairs,  supposing  it  not  complex,  but 
the  mo&t  simple,  it  should  appear,  that  in  a  rational 
sense  there  would  be  fiOO/L  to  each  of  the  residuary 
legatees,  and  a  surplus  beyond  that,  notwithstanding  the 
inconvenience  attaching  to  that  doctrine,  the  Court 
would  say,  there  should  be  no  vested  interest  in  the  sur- 
plus, even  in  that  simple  state  of  circumstances,  until 
all  was  converted  into,  and  received  as,  money ;  or,  that, 
when  the  property  was  in  such  circumstances,  that  it 
might  be  represented  to  be  at  home  for  all  useful  pur- 
poses, it  should  be  considered  ascertained  within  the 
meaning  of  the  Will. 


1806. 


Gaskell 
Harm  AN. 


Suppose,  for  instance,  the  son's  30,000/.  was  se-. 
cured;  and  also  a  fund  for  these  annuities  and  lega- 
cies ;  and,  beyond  that,  one  mortgage,  undeniably  good, 
for  10,000/. ;  and  considered  by  the  executors  so  clearly 
good,  that  though  they  had  not  set  it  apart  for  those 
charges,  they  all  concurred  in  opinion,  that  it  would  not 
be  for  the  benefit  of  the  persons  interested  in  the  estate 
to  change  it.  Or,  put  a  still  stronger  case ;  that  under 
the  administration  of  this  Court  the  Master  had  reported, 
that  the  security  was  good.  Would  it  be  said,  that  sum 
of  10,000/.  was  not  ascertained,  collected,  made,  and 
had  not  arisen,  according  to  the  expressions  in  this 
WiH;  but  the  operation  was  to  be  gone  through  of 
caDing  it  in;  and  those  only  were  to  take  it,  who  should 
'sustain  the  character  of  residuary  legatees  Hving  at  the 
moment  it  was  paid  to  the  executors  ?  My  judgment  is, 
that  nothing  but  the  strongest  words  should  compel  the 
Court  to  make  such  a  construction^ 


The  testator  then  takes  up  the  case  of*  the  death  of  his 
son  under  the  age  of  twenty-one;  which  leads  to  the  in- 
troduction of  two  bequests  of  the  residue :  one  special, 
the  other  general.    It  might  have  hapjieued,  which  would 

have 
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have  produced  a  singular  arrangement^  that  the  property 
of  the  son  might  have  been  set  apart ;  that  during  his 
minority  a  fund  might  have  been  collected  for  the  an- 
nuities and  legacies;  and  thb  fact  might  have  been  as- 
certained)  that  the  residue  beyond  what  was  so  collected 
would  pay  500/.   to  each  of  the  executors,  and  25001, 
more  to  the  son,  and  leave  a  surplus:  some  of  the  re- 
siduary legatees  might  have  died  during  the  infancy  of 
the  son ;   and  that  sum   of  money,  given  to  him,  if  he 
should  attain  the  age  of  twenty-one,  would  have  gone  to 
different  persons  from  those,  who  were  to  take  the  ge- 
neral surplus,  if  it  was  to  be  distributed  before  his  age  of 
twenty-one ;  for  that  is  expressly  confined  to  such  of  his 
residuary  legatees  as  should  be  then  living.     In  the  subse- 
quent disposition,  dividing  the  property  into  nine  parts, 
the   word   "  money"  must    mean,    not  only   "  money,*' 
but  also  securities  for  money,  and  even  real  estate ;  for 
in  the  former  part   of  the  Will  the   testator  has  con- 
sidered real  estate  as  securities,  and  as  money  for  this 
purpose; 'which  also  makes  it  very  questionable,  whe- 
ther he  could  mean,  that  nothing  was  to  be  considered 
as  £ot  in,  except  what  was  converted  into  hard  cash, 
and  laid  out  again.     It  is  clear  upon  the  disposition  of 
the  remaining  ninth  part  to  such  of  his  residuary  le- 
gatees as  shall  be  then  living,  whatever  was  the  subject 
of  the  property  disposed  of  to  the  son,  and  in  the  event 
of  hb  death  to  be  divided  in  this  manner,  whether  mo- 
ney, or  money's  worth,   the  testator  meant,   that  in  lo 
much  as  would  in  that  event  be  undisposed  of  his  reA- 
duary  legatees  should  not  take  interests,  as  there  named, 
as   they  would  in  the  general   residue.      They  might, 
as   general    residuary  legatees,    have    taken  this  ninth 
•  part ;  for,  if  they  had  all  died  in  the  life  of  the  son, 
and   he  had  died  in  his  infancy^   that  ninth  part  could 
not  have  gone  to  any  of  the  residuary  legatee,  or  to  tbe 
survivor  of  them,  by  that  clause  :    but  it  would  be  a 
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ninth  part  of  that  fund,  undisposed  of;  and  would  tall 
into  the  general  residuci  and  then  all  five,  as  daiming 
the  general  residue,  undisposed  of,  would  have  taken 
by  their  representatives ;  for  that  is  given  to  them  ge- 
nerally ;  embracing  all,  that  feQ  in,  and  was  not  wanted 
for  the  general  fund,  and  all,  that  should  be  undisposed 
of  by  the  death  of 'the  son.  Upon  the  remaining  part 
of  this  clause  it  is  also  clear,  that  as  to  the  property, 
in  such  a  state,  that  it  was,  or  ought  to  be  set  apart 
for  the  legacies  and  annuities,  the  residuary  lega- 
tees, whatever  they  were  to  take,  were  not  to  take 
eodem  tnodo,  but  upon  the  death  of  the  annuitant 
those  living  at  the  time  of  the  death  were  to  take 
the  fund. 


1805. 


Oaskbll 

V. 

Harman. 


Then  comes  the  g^eral  residuary  clause.  If  I  was 
called  upon  to  construe  that  without  knowing,  what  was 
the  state  of  the  property,  it  would  be  very  difficult  to 
say,  what  would  be  taken  under  this  clause,  constituting 
the  bequest  of  the  residue  ;  for,  if  it  was  such,  con- 
trary to  the  expectation  of  the  testator,  as  it  might  be, 
that  a  futid  might  have  been  set  apart  for  the  30,000/., 
the  legacies  and  annuities,  as,  if  his  wife  had  died 
in  his  life,  and  there  was  a  great  clear  fund,  of  bonds, 
notes,  and  securities,  sperate*  and  desperate,  the  resi- 
duary legatees  must  have  taken  all,  that  was  gii^en  be- 
fore, as  it  was  given :  but  as  to  the  bulk  of  the  property, 
which  it  was  not  necessary  to  set  apart,  under  the  resi- 
duary clause  the  interest  would  have  vested  imme- 
diately; though  not  in  so  much  of  the  fund  as  must 
have  been  set  apart  to  pay  the  annuities  and  the 
30,000/.  ;  as  it  would  depend  upon  each  surviving  the 
son  and  the  annuitants :  but  all  beyond  what  was  ne- 
^  cessary  for  those  particular  purposes  and  trusts  is  well 
given  by  the  residuary  claosct 
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The  question  therefore  is  only  upon  the  actual  state 
of  the  property  at  the  death,  and.  the  dealing  with  it 
afterwards.  If  the  true  meaning  is,  that  nothing  is  to 
be  considered  as  the  testator's  fortune,  collected,  ascer- 
tained, made,  and  got  in,  within  those  general  expres- 
sions in  the  Will,  except  sums  of  iponey  actually  re- 
ceived, and  I  am  to  construe  the  first  declaration  of  the 
decree  by  the  subsequent  inquiry,  what  sums  of  money 
were  received,  it  follows,  that,  if  the  executors  had  set 
apart  the  11,000/.  3  per  cent  Consolidated  Bank  An- 
nuities, and  mortgages,  under  the  term  securities,  (resl 
estate  even  being  considered  as  a  security  by  this  testator 
in  the  exception  of  his  estate  at  Gotwick )  as  not  to  be 
conv.erted,  but  to  be  kept  in  specie  for  the  purposes  of 
the  Will,  that  would  not  do.  But  it  is  very  difficult  upon 
the  whole  Will  to  say,  that  p^roperty,  preserved  at  the 
death  of  the  testlttor  for  the  purposes  of  the  Will,  was 
not  within  the  meaning  collected  and  ascertained,  made 
and  got  in;  and  the  question  as  to  the  vesting  is  to  be 
decided  differently  according  to  the  actual  state  of  the 
property;  as  to  those  particular  parts  of  the  property, 
which  are  to  be  set  apart  for  particular  uses,  and  what 
may  or  may  not  be  eventually  residue. 


[•507] 


I  desire  not  to  be  under^stood  as  determining  this  case 
upon  ^biguous  expressions.  I  agree  with  the  Master 
of  the  Jtotts^  and  I  mean  to  put  it  all  upon  what  I  see  he 
stated  in  Junes  v.  Mitchell  ( 48 ),  and  in  this  case ;  that  it 
is  in  the  power  of  a  testator  not  to  give  any  thing,  untO 
it  is  converted  into  money,  and  put  into  a  shape,  to  be 
divided  as  such.  A  disposition  of  that  sort  is  not  to  be 
*  wished.  Whatever  may  be  the  difficulty  of  conatniiif 
the  expressions  in  Hutchean  v.  Manmngton  (60),  when- 
ever a  testator  directs  his  executors  to  mortgage,   sell, 

or 
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or  convert  his  estate  into  moneys  land  divide  it  among 
other  personsi  this  principle  is  clear;  that  no  fraudulent  jDr 
unnecessary  dilatory  dealing  by  trustees  shall  afifect  third 
persons.  The  duty  of  the  Court  would  require  them  to 
discuss  as  a  fact  that  loose  expression  '^  what  they  mighi 
**  have  received ; "  for  they  cannot  say,  they  have  not 
acted  with  all  diligence ;  or  permit  a  race  between  the 
lives  of  the  different  legatees ;  some  of  whom  they  might 
fiivour  more  than  others  :  their  wishes  directing  theit 
eonduct.  The  Court  must  hold  a  very  strong  hand  upon 
such  a  case ;  which  makes  it  wise  to  hold,  that,  unless 
driven  to  it  by  the  state  of  the  property  and  the  ex- 
pressions of  the  Will,  the  Court  would  not  willing]^  collect 
chat  meaning. 


iBa&. 


Gaskell 

'HaRMANi^ 


To  have  thi9  decree  perfect,  it  seems  impossible  that 
it  can  stand  exactly  as  it  is.  If  the  judgment  of  the 
Court  was,  that  Forbes  was  entitled  to  nothing  except 
sums  of  money  actually  received  at  the  time  of  his 
death  ( 51 ),  the  decree  ought  to  declare,  that  by  particular 
expression^  the  testator  meant  so;  and  ought  to  direct 
the  account  according  to  that  declaration.  But  it  is  pre- 
mature to  make  any  declaration ;.  and,  if  any  should  be 
made,  it  must  apply,  not  merely  to  the  present  state  of 
the  property  and  events,  but  also  to  what  may  be  the 
effect  of  future  events  even  upon  the  present  state  of  the 
property ;  for  suppose  a  collection  of  the  property  made 
for  the  son,  not  to  the  full  extent  of  the  testator's  in- 
tention in- his  favour:  if  the  son  died  during  his  mino* 
rity,  and  none  of  these  residuary  legatees  were  Uving^ 
air  the  ninth  part  would  hot  be  taken  under  the  parti* 
^  cular  bequest  of  it,  it  must  be  taken  under  the  general 
residuary  clause;  and  then  Forbes*s  representatives  would 
take  equally  with  the  rest  But  farther,  it  is  very  diffi- 
cult to  make  out,  that  many  parts  of  this  property  ought 

not 


[  ♦508  ] 


(51)  Sec  the  note,  post,  500, 
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not  to  be  coBsidered  as  part  of  the  testator^s  property 
within  the  meaning  of  the  Will,  even  as  to  the  special 
residue^  collected  and  got ;  as  3  per  cents,  ^  mortgagesi 
veal  estates^  for  the  purposes  of  this  Will  considered  se- 
curities/ and  securities  of  different  sorts,  of  a  given 
value.    All  these  facts  ought  to  be  known. 

Therefore  let  so  much  of  this  decree  as  contains  these 
declarations  be  reversed ;  retaining  so  much  as  directs 
the  inquiry  as  to  the  sums  of  money ;  and  direct  an  in- 
quiry as  to  the  state  of  the  property  at  the  death  of  the 
testator ;  of  what  particulars  it  consisted ;  and  in  what 
manner^t  has  been  paid,  applied,  disposed  of,  and  re- 
served, and  for  what  purposes,  from  time  to  time  since 
the  death  of  the  testator ;  and  reserve,  not  only  the  con- 
sideration, to  what  species  of  property  (his  declaration 
should  be  applied,  but  aU  farther  directions  upon  the 

wm. 


It  is  obvious,  that,  if  my  opinion  was,  that  nothing 
could  be  considered  as  collected  and  got  in  but  money 
actually  created  by  the  conversion  of  property,  I  ought 
not  to  make  that  variation :  but  it  may  turn  out  upon  this 
inquiry,  that  many  parts  of  the  property  were  as  capable 
of  being  considered  collected  and  got  in,  as  money;  and 
then  it  is  premature  to  say,  how  much  is  property,  in 
which  Forbes  was  interested  at  hb  death  (  52 ). 


(52)  In  Wwid  V.  Penoyre^ 
post.  Vol.  XIII,  ^26,  and 
Bernard  v.  Mmntagne^  iMer. 
422,  the  Ma^er  of  ike  IMls 
observes,  that  the  ori|pnal 
Decree  in  Oaskellr.  Barman, 
as  drawn  op,  (ante,  489, 490) 
pmplying,  that  only  so  much 
of  the    property  was   to  be 


considered  residue  ascer- 
tained as  had  come  into  the 
hands  of  the 'executors  Jo  the 
shape  of  money,  went  beyond 
his]  decision  upon  the.  only 
question  raised  at  the  /Zd0r, 
that  the  residue  vested,  not 
immediately  on  the  Testator's 
death,  but  only  as  it  was  got 

iu; 
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in;  und  be  had  not  expressed,  Decree,  and  forming  a  prio- 
$i|d  did  npt  hold,  the  opinion  cipal  subject  of  discussion  on 
implied  in  the  terms  of  the     the  Appeal.  -. 

The  following  is  another  note  Of  the  judgment  in  Bernard 
▼«  Mountague: 

The  Master  of  the  Rolls. 
The  question  in  tliis  Case      then  provides  a  special    al- 


508  a 


tao5. 


« 


«< 


«• 


u 


«< 


4€ 


4* 


«« 


is,  at  what  tfme  the  portions, 
given  to  the  Testator's  daugh- 
ters, are  to  be  considered  as 
vested*  The  trusts  of  the 
Term  are  declared  bj  theWili 
in  the  first  place  bjr  mort- 
gaging the  premises  there- 
in comprised  or  a  compe- 
tent part  thereof  and  bj 
*^  and  out  of  the  rents  and 
profits  thereof  in  the  mean 
time  or  by  either  of  these 
ways  and  means  to  pay  off 
satisfy  and  discharge  such 
'*.  of  my  debts  as  my  personal 
**  estate  shall  fall  short  of 
satisfying,  and  upon  farther 
truitt  by  the  means  afbre- 
**  said  or  either  of  tUem  to 
'*  raise  and  levy  the  sum 
<•  of  2,200/.  a-piece  **  for 
his  daughters  respectively  • 
**  sifcli  portions  to  become 
**  due  and  to  be  considered 
8S  vested  in  my  said  daugh- 
ters respectively  at  the  eji- 
piration  of  two  years  next 
"  after  my  decease  if  my 
**  debts  shall  then  be  paid, 
**  but  nevertheless  so  as  that 
anch  portions  shall  not  bear 
or  carry  any  interest.'*  He 


<• 


«« 


« 


u 


u 


u 
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lowance,  as  maintenance  for 
his  daughters,  until  their  re- 
spective portions  shall  be- 
come payable,  and  shall  be 
actually  levied  and  paid  to 
them  respectively  as  afore- 
said. It  seems  to  be* a  ne- 
cessary implication  that,  if 
the  debts  should  not  be  pliid 
at  the  end  of  two  years,  the 
portions  shouldnot  then  vest: 
in  other  words,  that  they 
should  vest  only  when  two 
years  had  elapsed,  and  the 
debts  were  paid.  The  pre- 
cedent payment  of  the  debts 
is  made  a  condition,  upon 
which  the  vesting,  even  after 
the  expiration  of  the  two 
years,  was  to  take  place.  In 
other  parts  of  the  Will  the 
Testator  has  specified  the 
payment  of  his  debts  as  the 
period,  at  which  certain  al- 
lowances are  to  begiq,  and 
until  which  other  allowances 
are  to  continue.  He  gives 
annuities  to  his  sons,  untij 
his  debts  should  be  paid ; 
and,  reciting  a  conveyance 
hy  Settlement  of  certain 
slaves  to  some  of  his  chil- 
dren, 


O  ASK  ELL 

Harmai*. 

Rolls. 
1816. 

June  26/A« 

Trust  by 
mortgage  or 
out  of  rents 
and  profits  of 
estates  in«/a- 
maica  to  pay 
TesUtor^s 
debts,  and  far^ 
ther  to  raise 
portions,  to 
become  due 
and  be  consi* 
dered  as  vested 
"  at  the  expi* 
*^  ration  of  tw» 
"  years   next 

after  my  de* 

cease,  if  my 
"  debts  shall 
"  then  be 
♦«  paid :"  a 
condition  pre- 
cedent to  the 
vesting;  ascer* 
tained  by  in- 
quiry, whether 
the  debts 
could  have 
been  paid  be- 
fore the  death 
of  a  daughter* 

Grand-chil- 
dren, as  well  as 
children,  enti- 
tled under  the 
word  "  Issnc.*^ 


u 


« 
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dreo,  directs,  that  they  sbali 
not  take  off  his  said  estate 
without  consent  of  theTras- 
tees  any  of  the  slaves  so  con* 
veyed ;  bat  should  permit  the 
said  slaves  to  remain  and  be 
employed  on  the  said  estates, 
until  his  debts  and  the  pro- 
visions for  his  said  daughters 
should  be  raised  and  paid, 
and  the  other  trusts  satisfied 
and  fulfilled;  and  with  re- 
spect to  the  portions  to  his 
daughters  he  provides,  that, 
in  case  any  of  them  die, 
before  their  portions  re- 
spectively bect>me  due,  or 
vest,  the  portions  of  those 
so  dying  shall  not  be  raised, 
unless  they  shall  leave  issue ; 
to  whom  such  portions  are 
then  given*  There  seems 
therefore  to  be  no  reason- 
able doubt  of  the  intention, 
that  the  portions  of  his 
daughters  should  not  vest, 
until  his  debts  were  paid : 
but  it  was  contended,  that 
this  is  an  intention  not  to 
be  regarded ;  for  you  must 
either  take  the  mere  fact  of 
non-payment  as  the  criterion, 
and  then  •  the  vesting  of  the 
portions  would  depend  upon 
the  pleasure  of  the  Trustees, 
or  an  inquiry  must  be  insti- 
tnted,  at  what  time  the  debts 
might  have  been  satisfied  by 
the  means  provided ;  which 


inquiry  would  be  difficult,  if 
not  impracticable.  That  it 
is  very  inconvenient  to  make 
the  vesting  depend  on  so 
uncertain  a  contingency  must 
be  admitted.  The  conduct 
of  the  Trustees  cannot  affect 
the  interest  of  the  Ceshiii 
que  trust ;  and  it  is  not  very 
easy  to  determine  with  cer- 
tainty, when  by  the  applica- 
tion of  the  means  committed 
to  the  Trustees  the  object  of 
payment  of  the  debts  might 
have  been  effected.  On  the 
other  hand,  it  is  a  strong 
thing  to  say,  that  it  is  not 
competent  to  a  Testator  to 
make  such  a  provision;  or, 
what  would  be  the  same 
thing,  that  no  regard  is  to 
be  paid  to  it,  when  made. 

In  the  case  of  Small  v. 
Wing  it  was  not  suggested 
in  the  Appellants  case,  that 
such  a  clause  would  be  in- 
operative  on  the  ground  of 
uncertainty.  If  a  testator 
says,  he  will  impose  no  new 
burthen  on  his  estate^  or 
none  except  to  a  limited  ex- 
tent, until  the  debts,  to  which 
it  is  already  subjected,  are 
discharged,  is  a  Court  to  say, 
that  the  objects  of  his  bounty 
are  entitled  to  defeat  that  in- 
tention, and  in  direct  oppo- 
sition to  it  to  claim  a  present 
and  absolute,  instead  of  a  fn- 

tort 
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•ad  eontingent,  benefit 
»f  Us  estate?  Nothing 
decided  in  Siiwell  v. 
onl  (ante.  Vol.  VI,  620), 
ij  other  case,  that  leads 
ich  a  eonclasion.  In 
9U  T.  Bernard  the  Lord 
ieeiIoi^9  opinion  was,  that 
intention  was  not  so 
iy  expressed  as  to  im- 
vpoB  the  Conrt  the  ne* 
tj  of  endeavonring  to 
lain,  at  what  time  the 
*al  portions  of  the  per- 
I  estate  might  have  been 
oiit  in  land,  so  as  to 
ace  an  income  to  the 
rt  for  life. 

the  case  of  Gaskett  t. 
mm,  an  Appeal  from  one 
he  earliest  of  my  de- 
ns, his  Lordship  rery 
states  the  principles,  by 
li  the  Court  is  to  be 
ed  in  cases  of  this  kind, 
qnestion,  as  argued  he- 
me, was,  whether  the 
foe  should  vest  immedi- 
'  upon  the  Testator's 
b»  or  only  as  it  could 
(Ot  in.  I  thought,  the 
ator  had  clearly  express- 
be  latter  intention.  No 
net  question  was  made 
rai  me  as  to  what  parts 
le  property  were  or  were 
to  be  considered  as  col- 
|d  and  got  in,  so  as  to 
ested  in  such  of  the  ob- 


jects as  had  died,  before  the 
whole  residue  was  ascertain^ 
ed :    but,    the    Decree,  as 
drawn  up,  implied,  that  only 
so  much  was  to  be  so  con- 
sidered as  had  come  into  the 
bands  of  the  executory    hi 
the  shape  of  money.   I  nerer 
expressed  that  opinion;  for 
oUier  parts  of  the  property 
might  within  the  meaning  of 
tiieWill  be  considered  aa  got 
in  for  the  purpose  of  distri- 
bution   as    much  as  money 
actuaUy  in  hand.    Upon  that 
point  a  great  deal  of  thi  ar- 
gument on  the  Appeal  turn- 
ed.   Upon  the  question,  that 
was  argued  and  detiSrmined 
here,    the  Lord    Ckancettor 
certainly    entertained    great 
doubt,  whether  theWHt  made 
it  necessary  to  put  such  a 
construction   upon    it,  as  I 
thought    it   required ;     and 
pointed  out  the    incouTeni- 
ence  ef  holding,  that  the  re- 
sidue should  vest,  as  it  was 
got    in  from  time  to  time. 
Ultimately  however  his  Lord- 
ship seems  to  ha?e  thought 
the  words  too  strong  to  be 
got  over ;    for  the  inquiries 
he    directed  Vera   such    as 
bore  upon  the  second  ques- 
tion; and  would  hare  been 
unnecessary.  If  be   had  de- 
cided,  that  the  whole  pro- 
peKy  was  to  be  considered 
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M  got  in  at  the  Testator's 
death.  In  the  coarse  of  the 
discussioQ  his  Lordship  ex- 
presses himself  thas :  ^*  I  ad- 
*'  iuit  the  soundness  of  the 
**  proposition,  appearing  by 
"  the  Report  to  have  been 
**  stated  by  the  Master  of  the 
**  RplU,  th^t,  if  a  tesUtor 
**  thinks  proper,  whether 
**  prudently,  or  not,  to  say 
**  distinctly,  shewing  a  mani- 
**  fest  intention,  that  his  le- 
*'*  gatees,  pecuniary  or  resi- 
**  duary,  shall  not  hare  the 
f*  legacies  or  the  residue,  un- 
/'  less  they  live  to  receive 
y  them  in  hard  money,  there 
**  is  no  role  against  such  in- 
^*  tention,  if  clearly  expres- 
**  sed  :  but  that  would  open 
**  so  much  inconvenience  and 
^*  fraud,  tliat  the  Court  is  not 
*'  in  the  habit  of  making  con* 
**  jectures  in  favour  of  such 
**  an  intention."  Then,  after 
some  farther  discussion, "  the 
"  Court  therefore  has  said, 
"  the  best  construction  is  ge- 
**  nerally  to  consider  the  in- 
^  terest  vested  and  in  hand, 
**  though  strictly  not  collected 
**  for  the  purpose  of  enjoy- 
**  ment,  as  between  the  par- 
**  ticular  interests  and  the 
*'  capital;  and,  if  that  is  wise, 
**  the  Court  will  not  conjec- 
^*  ture  in  favour  of  an  inten- 
''  Uon    against   the    generial 


"  rule^  It  mast  however  bt 
"  distinctly  understood,  that, 
"  if  the  intention,  contended 
"  for  in  this  case,  is  clearly 
"  expressed,  it  must  be  car- 
**  ried  into  execution.** 

Then  we  come  round 
again  to  the  question,  whe- 
ther in  the  case  before  tht 
Court  the  Testator  has,  or 
has  not,  clearly  expressed  an 
intention,  that  the  portions 
should  not  vest,  until  his 
debts  are  fully  paid.  Upon 
that  I  have  already  expressed 
my  opinion :  but  then,  as  tht 
mere  fact,  that  the  debts  were 
not  all  paid,  when  the  daugh- 
ter died,  will  not  be  sufficient 
to  decide  against  her  right, 
an  inquiry  will  be  necessarj; 
and  the  terms  of  that  inquiry 
will  deserve  some  considera- 
tion. It  must  be  admitted, 
that  this  is  not  so  simple  a 
case  as  Small  v.  Wing ;  ia 
which  the  personal  estate  and 
the  rents  of  the  real  were*  the 
only  property  allotted  to  the 
payment  of  debts ;  and  thev 
was  not  much  difficulty  to  as- 
certain, at  what  period  they 
would  have  been  satisfied  by 
a  due  application  of  the  mem 
provided:  whereas  here  the 
provision  is  to  pay  either  by 
mortgage  or  by  aad  out  of 
the  rents  and  profits.  It  if 
at  least  doubtful^  whether  the 

trustcn 


CASES  IN  CHANCERY. 


S08e 


I  would  or  would  not 
een  able,  coDsideriog- 
iid  of  property  in  Ja* 
to  raise  such  a  an m  as 
bave  been  sufficient  to 
le  debts  before  the. 
er's  death.  The  Lord 
iOor  say's,  expressly  in 
{  ▼•  Barman,  that  the 
f  could  not  so  exercise 
ower  as  to  favor  some 
expense  of  others. 
•  the  power  was  to 
iga  or  sell,  and  cut 
;  and  his  Lordship 
'  thiis  Court  would  have 
sted  that  sale  and  that 
of  timber  forthwith." 


Supposing  it  should  turn  out 
in  the  result  of  any  inquiry, 
that  may   be  directed,  that 
the  portion  did  not  refit  be- 
fore the  death  of  Mrs.J^e?*- 
nard,  and  th^t  under  the  li-. 
mitations  of  the  Will   it  will 
go  over  to  her  issue,  then  I 
think  the  grand-children  will 
be  entitled  under  the  word 
"  issue,"  as  well  as  the  chil- 
dren :    there  being    nothing 
to  restrain  the  expression  to 
children.    That  is  a    point, 
that  has  been  decided  in  £ 
variety  of  cases.  (  See  Daoenr 
port  V.  Hafdmry,  ante,  257, 
and  the  note,  260. ) 
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Aug.Ut,2Vh. 
S  bill  was  filed  by  an  occupier  of  premises  in  Zon-   A  Bill  to  esta- 
tm ;  stating,  that  the  Defendant,  entitled  to  tithes,  blish  a  custo- 
time  ago  demanded  tithes  from  the  Plaintiff  at  the  ™»7  payment 

f  2s.  9d.  in  the  pound,  according  to  the  statute  of   . .       . 

^  ^  tithes  does  not 

f  VIIL  ( 53 ) ;   but  not,    that  any  suit  had  been  |j^  ^        ^  ^.^^^ 

ted  ;  .  a^id  suggesting,   that  there  was  a  customary  pj^  demand  of 

iut  in  lieu  of  tithes,  but  not  specifying  any  certain  tithes,  without 

!nt,  prayed  both  discovery  and  relief. 


thid  bill  the  Defendant  put  in  a  demurrer. 


suit. 
To  a  bill  to 

establish  a  cu8-> 
Mr   ^omary  pay- 
^'^'  ment  in  lieu 


of  tithes  the 


(53)  Stat.  37  Hen.  VIII,  c.  12. 

Ordinary  must  be  a  party. 
A  general  demurrer  holds ;  where  the  Plaintiff^  entitled  only  to 
discovery  prays  relief  abo. 

L.  XL  K  K 
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Mr.  Richards,  in  support  of  the  ddmurrer,  took  two 
objections ;  first,  that  the  Bill  ought  to  state,  what  cer- 
tain payments  the  Plaintiff  insists  upon  (54). 

2dly,  Upon  the  case  of  The  Earl  of  Coventry  y.  Burs* 
tern  ( 55 ) ;  deciding,  that  a  bill  to  establish  a  customary 
payment  in  lieu  of  tithes  in  kind  will  not  lie,  unless  the 
rector  or  ricar  has  instituted  proceedings  at  Law,  in 
Equity,  or  in  the  Ecclesiastical  Court ;  considering  such 
a  Bill  merely  in  the  nature  of  a  cross-bill  against  the 
demand  of  tithes. 


[  ♦SIO  ] 


Mr.  Romitttf,  for  the  Plaintiff,  observed,  upon  the 
first  objection,  that  the  Defendant  by  the  demurrer 
admits,  that  th^re  is  a  certain  payment,  which  he  knows. 

As  to  the  second  point,  if  the  payment  is  disputed, 
a  bill  must  be  filed  to  establish  it ;  and  in  the  case  cited 
*the  bill  was  permitted  to  stand  as  a  bill  to  perpetuate 
testimony. 


A^.mk. 


The  Lard  Chancellor. 
The  tnll  in  this  cause  is  filed,  not  to  perpetuate  tes- 
timony, nor  for  discovery  merely,  but  both  for  discovery 
and  reHef.  The  Defendant,  a  clergyman,  entitled  to 
tithes  in  London,  claims,  but  not  by  suit,  or  demand 
enforced  in  any  way ;  insisting,  without  suit  or  action, 
that  he  is  entitled  to  2s.  9d.  in  the  pound.  The  Plaintiff 
does  not  state,  that  he  knows,  there  is  a  less  accustomed 
payment;  or,  that  he  is  ignorant  upon  Ae  subject;  and 
has  a  right  to  a  discovery  merely,  what  that  payment  is: 
but  he  prays  both  discovery  and  relief.    He,  is  not  en- 

titled 


(64)  The  Warden  and  Minor         (55)  2  Anstr.  667,  n.  ^GwilL 
Ckmom  of  St.  PauP$  v.  Morris;     TUh.  1596. 
ante.  Vol.  IX,  155. 
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titled  to  discovery,  unless  he  is  entitled  to  relief  f  ao         IM5. 
cording  to  the  present  course  (56).  jOordok^ 

This  case  is  analogous  to  the  cases  m  the  Court  of  Simpkinson. 
Exchequer;  deciding,  that  a  person  shall  not  file  a  bill 
to  establish  a  modus,  unless  he  has  been  actually  disr 
turbed.  That  point  was  very  fully  considered  in  Lord 
Coventry  v.  Burslem ;  which  goes  the  full  length  of  this 
ease ;  this  bill  charging  that  some  time  ago  the  Defender 
ant  demanded  S#.  9d.  in  the  pound.  I  have  a  consider- 
able recollection  of  that  case,  and  ccmversations  upon  it 
between  the  Barons  of  the  Court  of  Exchequer  and  the 
Lard  Chancellor.  There  was  dso  a  party/ who  must  be 
a  party  here,  before  any  relief  can  be  given :  viz.  the 
Ordinary.  Upon  that  authority  this  bill  for  discovery 
and  relief  cannot  be  supported. 

Therefore  allow  the  demurrer:  but,  following  that  case, 
if  the  Plaintiff  chooses  to  amend  the  bill,  I  will  permit 
him,  paying  the  expence  of  it. 

(66)  Baker  v.  MellUh,  ante,  Vol.  X,  644 ;  and  tee  the 
notes,  663.  II,  461. 

[  611  ] 

1804. 

Jufy  18lA« 

1806. 

March  ISth. 

Aug.  21ih. 

^I^HE  bankrupt,  having  been  in  custody  several  years.    Bankrupt, 

under  a  commitment  by  the  Commissioners  for  not  committed  by 
giving  satisfactory  answers  to  the  questions  put  to  him  ^®  Commis- 


NOWLAN,  Ex  parte. 


upon 


sioners  for  not 


giving  a  satis- 
factory account  If  the  Commitment  is  legal,  no  discretion  open  Ha- 
beas  Corpus  to  discharge  bim  upon  circnmstances ;  that  farther  exa- 
mination can  be  of  no  use  to  the  crieditors. 

As  to  the  validity  of  the  Commitment,  to  the  extent  of  compelling 
the  discovery  of  a  felony,  qumre, 

KK2 
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1803.  upon  his  examination  ( 57),  was  brought  into  Court  under 
NowLAN  *  Writ  oi  Habeas  Corpus.  Upon  a  former  application  tp 
Ex  parte.  ^^  Commissioners  he  stated,  that  he  had  in  1796  dis- 
covered, that  the  account  he  had  originally  given,  two 
years  beforci  and  for  which  he  was  committed,  that  he 
lost  his  pocket-book,  containing  the  bank-notes,  which 
were  the  object  of  the  inquiry,  by  the  overturning  of  the 
mail-coach  upon  his  journey  to  Ireland,  was  not  true:  the 
fact  being,  that  his  wife,  as  she  had  since  acknowledged 
to  him,  took  that  pocket-book  out  of  his  coat  pocket, 
while  he  was  in  a  state  of  intoxication,  the  night  before 
he,  quitted  London  \  leaving  two  other  pocket-books  in 
the  pocket:  so  that  he  did  not  miss  that,  which  was 
takeuj  until  the  accident  had  happened  to  the  coach^ 
Part  of  the  bank-notes,  to  a  considerable  amount,  had 
been  traced  and  recovered.  The  Commissioni^rs  re*- 
manded  the  bankrupt;  being  dissatisfied  with  this  ac- 
count. 

Under  these  circumstances  a  motion  was  made,  tha^ 
the  bankrupt  should  be  discharged. 

Mr.  Culien,  in  support  of  the  Motion. 
The  Court  of  King's  Bench  upon  the  application  to 
them  went  upon  the  ground,  that  they  did  not  believe 
[  ♦512  ]  ♦the  bankrupt's  account.  This  application  presents  a 
very  different  case.  In  the  last  examination  there  is 
no  contradiction  whatsoever :  the  loss  of  the  notes  is 
put  upon  &  different  footing ;  and  the  mistake  admitted 
in  the  former  accoimt  b  explained.  The  object  of  the 
power  of  the  Commissioners  is  to  compel  a  disclosure 
for  the  benefit  of  the  creditors :   not  the  punishment  of 

the 

(37)  See  Ex  parte  Nawlan,  401.  Taylor's  Caasi,  ante, 
6  Jhm  Rep.  118;  aod  the  Vol.  VUI,  328^  and  the 
record    at    length,    2  Rose^     note,  333. 
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the  bankrupt.  If  the  creditors  cannot  derive  benefit 
from  any  answer^  that  can  be  obtained^  and  the  -  im- 
prisonment^  farther  protracted^  can  have  no  other  effect 
than  punishment,  he  ought  to  be  discharged:  however 
dissatisfactory  the  account.  This  can  ojperate-  only  two 
ways:  either  imprisonml^nt  for  life:  or  by  compelling 
him  to  confess  a  capital  felony :  a  situation,  in  which 
no  subject  should  be  placed..  Whether  therefore  this 
story  is  true,  or  false,  being  upon  the '  face  of  it  free 
firom  contradiction,  and  probable,  he  ought  not  to  be 
remanded. 


512 


1805. 


NOWLAN, 

Ex  parte. 


Mr.  RoTQilly,  for  the  Assignees. 
'  The  account,  formerly  given  by  this  bankrupt,  was 
perfectly  incredible;  and  the  Court  of  King's  Bench 
thought  the  commitment  right.  The  account  he  now 
gives,  upon  information,  received  by  him  two  years  after 
he  gave  the  former  account,  with  which  information  in 
his  possession  he  made  no  appUcation  for  eight  years,  is 
equally  incredible. 

•  * 

;  TTie  Lord  Chj^ncellor  said,  he  did  not  beheve  a 
word  of  this  story ;  and  ordered  the  bankrupt  to  be  re- 
manded ;  desiring,  that  the  Commissioners  should  be 
informed,  it  was  his  Lordship's  wish,  that  they  should 
caU  the  bankrupt  and  his  wife  before  them,  and  examine 
them  both. 


[513] 
.  .  The  application  of  the  bankrupt  to  be  discharged  was    Monk  U/A. 
renewed  by  petition  (58  )• 

The   bankrupt  3  wife  upon   her   examination    before 
^he  Commii^sioners  confirmed  his  last    account.   '  The 

Commis- 


:  -j(;68)  Taylor*s  Case,  anfe.  Vol.  VIII,  328;  see  page  330. 
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1806.  Commissioners  certifiedi  that  the  bankrupt  declines  to 

j,^^^'^^  give  any  farther  account;  that  the  examination  of  his 

Ex  paries      wife  appears  unsatisfactory ;  that  a  considerable  part  of 

his  property  is  still  unaccounted  for ;   and  therefore  he 

was  remanded. 

Mr.  CuUen,  in  support  of  the  Petition,  insbted,  that 
the  bankrupt  was  entitled  to  his  discharge  upon  one 
of  these  grounds ;  either  his  account,  which  is  directly 
confirmed  by  his  wife,  is  true :  or,  if  false,  the  result 
is  imprisonment,  until  he  confesses  a  capital  felony; 
that  the  jurisdiction  by  commitment  was  given  for  the 
purpose  of  discovery  only,  not  example^  for  which 
purpose  a  different  mode  is  pointed  out  by  the  Legis- 
lature. 

Mr.  RomiUy^  for  the  Assignees,  observed,  that  nothing 
had  passed  since,  except,  that  the  bankrupt's  wife  had 
given  an  account,  directly  contrary  to  what  she  formerly 
swore;  with  which  the  Commissioners  were  so  struck, 
that  they  read  her  former  examination  to  her,  and 
pointed  out  the  contradiction,  before  they  would  permit 
her  to  answer. 

The  Lord  Chancellor. 

When  this  case  was  formerly  before  me,  I  looked  into 

all  the  authorities.    It  is  the  case  of  a  person,  agaioBt 

whom  a  Commission  of  Bankruptcy  has  issued,  brought 

before  the  Commissioners;   and  being  examined  as  to 

-[  *514  ]      *what  had  become  of  his  property,  he  does  not  oliject 

to  answer  upon  the  ground,  that  the  questions  tend  to 
can  for  answers,  which  might  unplicate  him  in  crime, 
land  which  therefore  he  is  not  bound  to  answer ;  but  on 
the  other  hand  he  did  state  what  he  called  an  account; 
and  the  Commissioners,  attending  to  what  he  said, 
thought  it  perfectly  unsatisfactory ;   and  therefore  com- 

nitled 
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nitted  him.  He  was  brought  up  by  habeas  carpus; 
SLnd  the  case  appeared  to  me  to  be  riednced  to  this 
question,  very  unsatisfactory  to  a  Judge,  whether  upon 
my  view  of  the  answers  they  were  satisfactory;  and 
Ihe  full  persuasion  of  my  mfatd  was,  that  they  were  not 
satisfactory,  I  was  therefore  obliged  to  remand  him. 
One  ground,  upon  which  the  last  commitment  goes, 
as  certified  by  the  Commissioners,  is,  that  a  con- 
oderable  jpart  of  the  property  still  remains  unaccounted 


1806. 


NOWLAN, 


As  to  the  ground  of  this  application,  that  the  questions 
tend  to  make  him  accuse*  himself,  in  the  administration 
of  this  part  of  the  justice  of  t^e.  country  that  case  must 
be  distinctly  brought  before  the  Court  in  another  man- 
ner. The  bankrupt  must  before  the  Commissioners 
make  his  objection:  so  that  the  Coturt  upon  the  applica- 
tion may  distinctiy  see  the  nature  of  it ;  for  a  man  may, 
if  he  chooses,  waive  his  objection  to  answer  any  ques- 
tton  \  and  may  answer,  and  bankrupts  often  do  answer 
questions  they  are  not  bound  to  answer;  and  perhaps 
prudendy;  as  in  many  instances  the  utmost  severity  of 
the  law  may  be  applied ;  and  they  may  redeem  them- 
selves fSrom  the  inclination  to  prosecute.  As  therefore 
it  is  in  the  power  of  the  bankrupt  to  answer  or  to  demur, 
Ihe  course  upon  application  to  be  discharged  upon  this 
ground  is,  that,  being  before  the  Cpmmissicmers,  he 
Buist  demur  to  the  question ;  and  then  the  state  of  the 
proceeding  upon  the  return  to  the  habeas  corpus  must  be 
accurately  brought  before  the  Court ;  and  that  course  not 
^  being  taken  in  this  instance^  it  would  be  very  dangerous 
io  dischAge  the  bankrupt.  If  the  answer  was  unsa- 
tisfiEietory  before,  it  is  admitted,  it  remains  as  much  so 
BOW ;  the  wife  swearing  directly  the  contrary  to  what  she 
swore  before ;  and  the  circumstance  being  certified,  that 
property  remains  unaccounted  for,   bow  is  this  to 

be 


[  •SIS  ] 
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1805.  be  distinguished  from  Perrotfs  Case  {59)1    As  long  as 

f^^^^'^^  this  is  the  state  of  the  case,  I  fear,  the  bankrupt  cannot 

Ex  narie '  ^  discharged.  If  I  could  discharge  him  from  this  commit- 
ment upon  one  ground,  I  must  remtod  him  for  the  other 
cause  here. stated.  If  all  the  property  had  been  ob- 
tained, that  would  have  been  a  very  proper  ground.  In 
that  case  probably  he  would  have  been  discharged. 


Aug.  21th.  The  Attorney  General  and  Mr.  CuUen,  in  support  of 

the  Petition,  in  addition  to  the  circumstances  mentioned 
before,  observed^   that  the  estate  could  not  derive  any 
farther  benefit:  the  assignees  having  sold  their  interest 
at  a  loss  of  25  per  cent. 
.  •    •     ■  •  , 

The  Lord  Chancellor. 
There  is  peculiarity  in  this  case.  If  the  answers  are 
unsatisfactory,  though  the  examination  can  be  of  no  use^ 
yet,  if  the  commitment  is  legal,  upon  the  Writ  o(  Habeas 
Corpus  I  have  no  right  to  discharge  the  bankrupt*  This 
state  of  things,  is  singular :  the  bankrupt  during  ten 
years .  gives  very  unsatisfactory  answers ;  placing  him- 
self upon  disclosures,  that  cannot,  leave  any  doubt,  that 
he  has  been  concealing  his  property:  by  accident  a  con- 
siderable part  of  the  property  is  got  together ;  and  a  re- 
commitment has  taken  place,  when  the  examination  can 
be  q{  no  use  to  the  creditors.  But  the  single  question 
[  *516  ]       *upon  the  Writ  o£  Habeas  Corpus  under  that  singular 

state  of  circumstances  is,  whether  the  Commitment  is 

• 

legal:  if  it  is,  I  have  no  discretion  to  discharge  him* 
Whether  Commissioners  shquld  under  such  circumstances 
forbear  to  comm  is  a  very  different  question.  There 
are  two  subjects  for  consideration:  lat>  Whether  the 
bankrupt  stands  in  that  situation,  that  according  to  Law 

be 

• 

(69)  The  King  v.  Perrott,  2  Burr.  1122,  1215. 
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he  can  be  called  upon  to  disclose  a  crime:   especially,  1805. 

where  it  amounts  to  felony :  viz.  the  concealment  of  xowlan 
his  effects:  next,  upon  the  Writ  of  Habeas  Corpus  the  iSxvarte. 
Court  is  obliged  to  consider,  whether  upon  the  whole, 
that  has  passed  in  the  course  of  the  bankruptcy,  there 
is  not  reason  to  disbelieve  him,  when  he  says,  he  cannot 
make  any  farther  discove];y  without  giving  proof  of  a 
crime.  The  Commissioners  do  not  appear  to  have  taken 
it  into  consideration  in  that  way ;  but  have  gone  upon 
this  ground;  that  he  was  bound  to  tell  them,  whether 
he  had  committed  a  capital  felony,  or  not.  If  they 
are  right  in  that,  I  cannot  deliver  him  upon  any  such 
consideration  as  that  farther  examination  can  be  of  no 
use  to  the  Creditors ;  for^  if  the  conunitment  is  legal,  I 
am  bound:  but,  if  they  have  no  right  to  ask  the  ques- 
tion, they  have  no  right  to  consider,  whetlier  the  answers 
are  satisfactory,  or  not. 


No  Order  was  made^ 


[517] 

1805.  ^ 
T WOGOOD,  Ex  parte.  Aug.  20th,  2!Ui, 

2VIL 
TN  1802  Eklerton  and  Wilcox,  proprietors  of  a  patent    Separate 

for  a  fire  or  steam  engine,  took  intoT  partnership  Commission  of 

James  Dashwood  and  John  Agnew,  partners  in  the  bank  Bankruptcy. 

o(  Strange y  Dashwood,  Agnew,  audi  Peacock,  London,  for  B«^>®^  »"  ^^« 

two  sixth  parts  each;  dLnA, Dashwood  Bndi  Agnew  jointly    ^ 

and  severally  covenanted  to  pay  to  Elderton  for  his  own  goD«-o#e  cre- 

sole  use.  the  sum  of  4000/.  with  interest  from  the  25th  of  ^{iq^  of  the 

Mtirch :  the  period,,  from  which  the  partnership  was  to  bankrupt,  in- 

commence.    In  April  1803,  when  the  bank  of  Strange  debted  to  the 

and   Co.   stopped    payment,  Elderton  was  indebted  to  partnership  to 

them,  *  «'^",^' 
^  amount,  re- 
fused. 


\ 
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1805.         thenii  for  advances  by  them  as  bankers,  to  the  amount 

TwoGOOD  ^^  *^^^'-  '^-  ^'^*  ^^  March  1803  the  bankers  ao- 
ExpatUm  cepted  billsi  drawn  hy  Elderton,  to  the  amount  of  800(ML; 
which  he  discounted ;  and  paid  only  4000/.  towards  pro* 
▼iding  for  those  bills;  which  became  due,  after  the  house 
had  stopped  payment*  Upon  that  event  a  separate  Com- 
mission of  Bankruptcy  issued  against  Agnew;  under 
which  Commission  Eiderton  proved  a  debtv  of  4S00L  on 
account  of  principal  and  interest,  due  under  the  agree- 
ment of  the  27th  of  March,  1802.  In  July  1803  EUer^ 
ion  in  consideration  of  3500/.  assigned  his  debt  to  Mary 
TuUoci. 

The  Petition  was  presented  by  the  trustees  under  a 
general  assignment  of  the  estate  of  Strange,  Daskwood^ 
and  Co ;  stating  these  circumstances ;  that  the  patent  was 
void ;  that  a  Writ  of  Scire  Facias,  to  try  the  validity  of 
the  patent,  was  obtained ;  upon  which  issue  was  joined; 
that  an  action  was  brought  by  Eiderton  against  the  as- 
signees of  the  separate  estate  of  Agnew  for  a  dividend ; 
that  the  assignment  to  Mary  TuUock  was  made  without 
consideration,  with  a  view  to  obtain  payment  of  the  divi- 
dend from  the  separate  estate  of  Agnew,  while  the  debt  of 
{;  ^  518  ]      ^Eiderton  was  due  to  the  joint  estate ;  suggesting,  that  as 

the  separate  estate  will  be  more  than  sufficient  to  pay 
the  separate  debts,  the  joint  creditors  are  ultimately 
interested  in  the  question ;  and  praying,  that  Eiderton 
and  Mary  TuUoci  maybe  restrained  from  proceeding 
At  Law  against  the  assignees  of  the  separate  estate  of 
Agnew  for  the  dividend,  until  after  the  trial  as  to  the 
validity  of  the  patent;  and,  that,  if  the  right  to  the 
patent  shall  be  established,  all  proceedings  in  the  actioa 
for  the  dividend  may  be  staid,  until  payment  by  Elders 
.  ion  of  the  debt  of  47791.  I8s.  1  Id.  due  by  him  to  the 
joint  estate ;  and,  until  he  shall  have  taken  up  the  bilk 
(otSOOOI. 

The 
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The  Attorney  General  ftnd  Mr.  BomUl^i  in  sup-         18P5« 
port  of  the  Petition.  -,  '^''^ 

The  decision  of  Lord  Rosslyn  in  Ex  parte  Qimh-  ^  wxru! 
^11  ( GO)  is  an  authority  for  permitting  the  set-off  in  this 
case.  It  would  be  hard,  that  this  separate  creditor 
should  receive  the  benefit  he  sedcs  out  of  the  separate 
estate^  without  an  obligation  on  the  other  hand  to  pay  his 
diare  of  the  other  debt.  It  is  suggested,  that  AgTiew^n 
estate  will  probably  be  solvent.  Suppose  the  sum  of 
4000/.  coming  out  of  his  separate  estate  to  the  general 
partnership:  would  it  be  just,  that  jE/dEer/on,  indebted  to 
die  general  partnership,  should  take  that  fund ;  and  th^i^ 
having  made  away  his  property^  should  present  his  own 
insolvency,  as  aU  the  sads&cdon  to  be  had  from  hfant 
Every  principle  requires  this  equitable  arrangement;  not 
to  set  off  a  separate  against  a  joint  debt ;  but  to  huve 
effect  against  the  balance,  in  which. each  is  interested, 
dear  of  the  demand  of  the  other.  The  interest  of  the 
partners,  not  liable  to  the  separate  debt,  cannot  be  af- 
fected. This  does  not  depend  upon  any  account;  as  it 
^is  clear,  the  debt,  due  by  EUertan,  is  much  more  conr  [  ^519  ] 
uderable  than  that,  which  is  due  to  him.  This  question 
of  set-off  occurred  lately  ( 61 )  in  the  bankruptcy  of 
Castell  and  Powell. 

The  Lord  Chancellor. 
In  the  case  Ex  parte  Quintin{62)  the  partnership 
debts  were  actually  paid*  I  do  not  quite  understand  it. 
But,  if  there  are  debts,  which  cannot  be  set  -off  at  laWj 
can  it  be  said,  that  all  the  affairs  of  the  bankruptcy  are 
to  be  suspended,  until  all  the  accounts  are  cleared;  in 
order  to  see,  what  rights  of  setoff  there  may  be  in  the 

result? 

'   (eo)  Antt,  Vd.  ni,  248.  («2)  Ante,  Vol.  Ill,  248 ; 

^    (6i)  Ex    parte     Stephem,     see  the  note, 
ante,  24. 


519  CASES  IN  CHANCERY. 

1805.         result  ?    That  should  have  been  considered,  before  that 
w-v-^  case  was  determined.     The   consequence  will  be,   that, 

„  ^^  *  where  there  are  joint  and  ^separate  debts,  which  cannot 
Joint  and  se-  ^  ^^  ^^  against  each  other  at  law,  in  every  bankruptcy, 
parate  debts  ^^  proceedings  must  be  /suspended,  tiU  the  accounts  are 
cannot  be  set-  taken,  and  it  is  seen,  what  the  joint  estate  will  pay,  and 
off  against  each  what  the  separate  will  pay.  Another  difficulty  in  that 
other  at  law.    ^jagg^  which  I  do  not  understand,   is  this :  the  Coromis- 

non  was  against  Shepherd  alone.  Williams  paid  all  the 
partnership  debts.  Then,  if  demands  were  due  to  both, 
those  demands  would  be  recovered  in  their  names;  and 
then,  if  upon  the  account  between  them  there  was  a 
dear  surplus  to  Shepherd^  that  would  be  part  of  his  ge- 
neral separate  estate,  to  be  handed  over  as  such  to  his 
assignees,  in  trust  for  all  his  separate  creditors;  and 
would  not  be  left  in  the  pocket  of  one  creditor ;  who 
paid  that  joint  debt;  but  would  be  divisible,  as  part  of 
the  separate  estate,  among  all  the  separate  crediton. 
The  circumstance,  that  there  was  a  great  number  of  other 
separate  creditors,  was  not  in  the  least  attended  to  in 
that  case.  If  it  could  be  made  out,  that  all  the  separate 
j[  *530  ]  *  creditors  were  paid  also,  there  would  be  a  clear  equity; 
not  upon  the  ground  of  set-off;  but  an  equity,  that  from 
that  moment  Shepherd^a  share  would  be  held  for  that  in- 
dividual creditor.  But,  if  the  assignees,  who  had  a  right 
to  take  the  account,  were  to  take  that,  then  it  would  be 
i^  trust,  not  for  that  individual  creditor,  but  for  all  the 
separate  creditors;  whose  equity  b,  that,  all  the  jomt 
debts  being  paid,  if  there  b  a  surplus,  that  shall  be  di- 
vided, not  according  to  the  individual  rights  of  the  cre- 
ators, but  according  to  the  rights  the  partners  have  as 
between  themselves ;  though  that  surplus  may  be  consti- 
tutedby  the  specific  money  of  the  joint  debtor,  who 
paid  to  the  joint  estate.  Had  not  Williams,  paying  the 
partnership  debts,  a  right  by  virtue  of  the  partnership 
credits  to  get  those  ciredits  iQto  his  own  hands,  to  set 
himself  right  ? 

For 
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.    For  the  Petition.  i8«S. 

Williatns  was  content  to  take  a  fourth ;  which  was  his     fiyoGOOB 
proportion.  E»  parte. 

•  '  ■  •         •  •  t 

Mr.  Cooke y  for  Mary  TuUock,  the  Assignee  of  the 
debt. 
The  claim  of  set-off  is  in  opposition  to  a  case  at  law^ 
before  Mr.  Justice  BuHerj  and  Ex  parte  Christie  ( 63 ). 
There  is  no  instance  of  a  b3I  to  reliere  the  hai^dship  at 
law  in  not  setting  off  these  demands.  Courts  of  Equity 
will  not  assume  such  a  jurisdiction;  and  have  not  gone 
farther  than  the  law :  Ex  parte  Ocken€kn(64f) :  requiring 
mutuality;  that  the  debts  shaU  be  due  in  the  same 
right,  &c.  as  at  law.  The  assignee  of  this  debt  is  in  a 
different  situation  in  equity  from  that,  in  which  she 
*  would  stand  at  law :  a  chose  in  action  being  assignable  [  ^521  ] 
in-  equity.  There  is  no  privity,  enabling  these  petitioners 
to  file  a  hilL  The  case.  Ex  parte  Quintin  (65),  relies 
altogether  upon  Ex  parte  Edwards  (66) ;  which  does  not 
appear  to  have  received  a  decision;  and  probably  ended 
by  compromise. 


The  Lord  Chancellor. 
I  do  not  deny,  that  there  is  a  good  deal  of  natural      Aitg.Vltk. 
equity  in  the  proposition,  upon  which  this  petition  stands: 
but,  pursuing  it  through  all  its  con3equences,  it  would 
BO  disturb  all  the  habitual  arrangement  in  bankruptcy, 
that  I  dare  not  do  it. 


The  Petition  was  dismissed.     . 

(83)  Ante,  Vol.  X,  106.  (es)  Ante,  Vol.  Ill,  248. 

(64)  1  Atk.  236.  (oa)  1  Atk.  100. 
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April  I3tk.  SYMES,  Ex  parte. 

4ty.  27(A. 

Proof  nnder    HPHE  petition   stated,    that  the  petitioner  offered  to 

a  Commission  prove  as  a  debt  under  a  Commission  of  Bankruptcy 

of  Bankmptcy  agwnst  Agnew,  the  sum  of  519/.  9s.  2d.  due  to  him 

refnsedrthe     for  his  biU  of  costs  j   which  debt  he  had  established 

party  clamiiog 

^e  debt  bemir  ^^  evidence  to  the  satisfaction  of  the  Commissioners ;  and 

charged  by  the  ^^^^  ^  ^^^^  ^^^  ^^  ^^^  given  credit  for  all  sums  he  re- 
examination of  ceived  on  account  of  his  bill  of  costs ;  and,  in  case  he 
the  bankrupt  ever  received  any  other  sums  from  the  bankrupt  (hut 
with  the  re-  ^hich  he  did  not  admit,  and  ought  not  to  be  exanuned 
ceipt  of  mo-  iQ^  j.jjg  same  were  not  received  on  account  ipf  his  hiD 
^   .  *  *    of  costs ;  and  the  same  were  paid  over  long  before  for 

a  dis-  [^^^]  ^  ^6  use,  and  according  to  the  direction,  of  the  bank- 
clotnre  as  to  ^^pt  t  ^^^  &t  ^he  time  of  the  bankruptcy  ho  part  remained 
the  receipt  and  in  the  possession  or  power  of  the  petitioner ;  and  he  in- 

application  on  gisted,  he  was  not  bound  to  answer  more  fully, 
the  ground, 

^^.\  ?  .  At  another  meeting  the  petitioner  stated,  that  he  had 
tend  to  cnmi-      .         .     ,  ^  ^     «  ^i         -j 

nate  bim.  ^^^  received  any  sum  of  money  on  account  of  the  said 

bin  of  costs,  expept  the  sums,  placed  in  that  bill  to 
the  credit  of  the  bankrupt ;  and,  if  he  ever  did  receive 
any  other  sum,  which  he  did  not  admit,  of  the  bank- 
rupt*8j  he  did  not  receive  it  on  account  of  the  bill  of 
costs :  but  if  received,  it  was  paid  over  according  to  the 
direction  of  the  bankrupt ;  and  no  part  was  then,  or  at 
the  time  of  the  act  of  bankruptcy  in  the  petitioner's 
possession.  The  petitioner,  being  then  asked,  if  in  hd 
he  ever  had  received  any  sums  from  the  bankrupt,  ex- 
cept what  were  specified  in  the  bill  of  costs,  he  refused 
to  answer;  giving  as  the  reason  of  that  refusal,  that 
the  answer  nught  tend  to  criimoate  him*  He  stated, 
that  he  had  spoken  the  whole  truth,  with  the  ejocep- 
tion  of  the  matters  alluded  to  in  the  preceding  answer; 
and  offered  to  swear,  that  he  had  not  refused  to  an- 
swer 
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swer  for  the  purpose  of  concealing  any  fact,  which  would  1805. 

fthew  fraud  by  the  bankrupt  or  the  petitioner ;  or  would  gTI^. 
aflTect  the  estate,  or  benefit  of  the  creditors:  but  the  E» parte. 
Commissioners  refused  to  receive^ that  deposition,  or  to 
admit  him  to  prove  the  debt  The  petition  farther 
stated,  that  the  Commissioners  refused  to  permit  him 
to  prove,  upon  the  ground,  tHat  &e'  had  received  sums 
of  money  from  the  bankrupt,  the  application  of  which 
he  had  not  accounted  for;  which  was  .also  stated,  by  the 
certificate  of  the  Commissioners,  as  the  ground,  appear- 
ing by  the  examination  of  tiie  bankrupt. 

The  Attorney  General  for  the  Petition.  Mr.  Ramitty 
for  the  Assignees. 

The  Lord  Chancellor.  [  89$  ] 

This  is  a  new  and  very  important  question.  The  cer« 
tificate  imports  what  is  contrary  to  the  statement  of  the 
petition;  which  does  not  amount  to  an  admission,  that 
the  petitioner  did  receive  any  money.  The  statement 
is  singular,  that,  if  he  ever  did  receive  any,  it  was  ap« 
plied  for  the  use,  and  according  to  the  direction,  of 
the  bankrupt ;  protesting  against  declaring,  whether  he 
did  receive  any.  It  comes  to  tiiis.  The  bankrupt 
upon  his  examination  asserts,  that  the  petitioner  did 
receive  different  siuns,  which  were  not  accounted  for. 
It  does  not  appear,  whether  the  bankrupt  was  examined 
to  the  application  according  to  his  direction  and  for 
his  use.  His  examination  might  have  raised  the  neat 
question,  whether,  if  the  money  had  been  so  applied^ 
in  a  question  between  the  creditors  and  the  person 
making  the  application,  he  could  have  discharged  him- 
self from  the  receipt.  If  the  question  comes  to  be 
decided  by  the  examination  of  the  petitioner,  it  stands 
thus.  Primd  facte^  upon  proving  a  b31  of  eosts, 
tiie    creditors    have    the  same   right  to  inquire,  what 

the 
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1805.         the    party  received    on  account  of.  his  ptindpal/ with 
^^^'^^  a  view  to  set  off.  as  if  both   parties  solvent  were  con- 

SVMBSy  .  .  '  r 

Ex  oarie  Ending.  If  the  ground  of  the  Commissioners  was, 
Refusal  to  an-  ^^^^  ^^^  petitioner's  refusal  to  answer  amounted  to 
swer,  on  the  ^^  admission,  that  having  received  sums  of  money,  he 
groandy  that  it  bad  illegally  applied  them,  that  is  an  incorrect  mode 
tends  to  crimi-  of  reasoning  :  the  principle  enabling  him  in  a  Court  of 
nate  the  wit-  Justice  to  say,  that,  if  they  have  no  more  information 
ness,  does  not  than  they  can  have  from  him,  they  have  no  information, 

,    .    .  upon  which  they  can  act.    It  would  be  a  singular  apr 

admission.  .  ^  .  .  o  r 

pUcation  of  the  principle  to  hold,,  that,  the  law  pro- 
tecting him  from  answering,  they  shall  use  that  pror 
test  as  distinct  evidence  of  guilt ;  as  if  it  was  con- 
fessed. 

[  524  ]  But,  take  this  in  another  point  of  view,  whether,  the 

parties  have  not  a  right  to  know  from  the  individual^ 
as  to  the  fact  alleged  and  sworn  by  the  bankrupt^ 
that  he  has  received  different  sums  of  money  ;  first, 
whether  he  has  received  the  money ;  Sdly,  how  it  has 
been  applied.  The  first  question  if  connected  with 
the  other,  has  a  tendency  to  bring  him  into  that  si- 
tuation, in  which  he  may  avail  himself  of  the  principle, 
protecting  him  from  a  criminal  prosecution.  The  con- 
sequence of  his  refusal  to  tell,  whether  he  received 
money,,  and  how  it  was  applied,  is  not, .  that  any  Court 
can  say,  he  has  illegally  applied  it:  but  every  Court 
may  say,  if  the  party  will  not  give  that  information, 
which  is  necessary  to  decide  upon  a  civil  right,  .they 
must  proceed  upon  that,  which  is  evidence;  viz.  the 
bankrupt's  oath,  that  the  petitioner  did  receive  mopey; 
and,  if  he  will  not  say,  whether  he  did,  or  did  not 
receive  it,  so  that  opportunity  may  be  given  by  inves- 
tigating and-  pursuing  it  to  the  persons,  to  whom  it 
was  paid,  to  get  at  the  truth,  the  result  is,  not,  that 
I  shall  tell  him,  he  shall  answer,  or,  that,   as  he  has 

not 
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not  answered,  he  is  ^ilty ;  but,    that,  if  he  will    not         1805. 
furnish    the    means    of    satisfying    the   Commissioners,        &CCts 
whether    the  money  was  properly  applied,    or  impro-      ^  narte. 
perly,  or  was    not    applied,   'the  effect  of  his  protest 
against  answering  amounts  to   this,    that    it   must    be 
concluded,  there  is  a  purpose,  which  makes  it  preferable 
to  him  not  to  place  himself  in  that  situation,  in  which  it 
is  possible  to  decide  the  true  state  of  the  account     But, 
I  think,   this  has  not  been  examined  yet  upon  its  true 
principles ;    and,  considering  the  difierence  of  the  cer-^ 
tificate  and  the  representation  in  the  petition,  the  Com- 
missioners  should    again    give    him    an   opportunity  of 
applying ;    and    should    call  upon  the  bankrupt  *  to  be 
examined    a3    to    the    payment,    and    the  application 
of   the  money,  and,   if  they  shall  refuse  to  receive  the 
*  proof,  they  may  specially  certify  the  effect  of  the  exa-      [  ^525  ] 
mination  of  both. 


An  Order  was  pronounced  accordingly  i  but  with  this 
qualification;  if  the  petitioner  and  the  bankrupt  think 
proper  to  be  examined*  Another  meeting  was  called  ; 
at  which  the  bankrupt  repeated  his  statement  as  to  the 
fact  of  the  receipt  of  money,*  and  that  he  had  no  doubt, 
the  whole  was  applied  to  election  purposes,  according 
to  the  trust  reposed  in  the  petitioner;  but  knew  no- 
thing of  the  fact.  The  petitioner  still  declined  to 
make  any  further  admission  or  disclosure  than  upon 
his  former  examination. 


The  Lord  Chancellor.  ji^^  27#*. 

This  debt  cannot  be  proved.    The  proposition  is  clear,    "So  penon 
that  nq  man  can  be  compelled  to  answer  what  has  any  compelled  to 
tendency  to  criminate  him  ( 67  ).     But  the  consequence  is  answer  what 

inevitable;  "^^  ""^^  **■;- 
dency  to  cri- 
minate bim« 
(67)  Ante,  Cartwrighi  v.  Green,  Vol.  VIII,  405,  and  the 

Bote,  410. 

Vol.  XL  LL 
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1805. 


[fsas] 


inevitable ;  that,  if  it  can  be  estabtishedi  that  he  has  re* 
ceived  money,  that  belonged  to  the  bankrupt,  and  be 
chooses  to  protect  himself  against  answering  as  to  the 
application,  he  comes  under  the  difficulty,  that  he  cannot 
discharge  himself  of  the  receipt  of  the  money.  In- 
dividually, I  have.no  doubt  the  petitioner  applied  this 
money  according  to  the  directions  of  his  employer.  But 
the  petitioner  still  declining  to  answer,  the  question  is, 
whether  in  bankruptcy,  having  traced  to  a  person,  com« 
ing  to  prove  a  debt,  money,  for  which  he  is  primd  facie 
accountable,  the  creditors,  as  well  as  the  *bankrupt, 
have  not  a  right  to  insist,  that  he  shall  discharge 
himself;  and,  if  he  chooses  to  say,  he  cannot  without 
shewing,  he  has  done  something  illegal,  the  conse- 
quence is,  money  is  traced  to  him,  and  he  cannot 
*  prove,  it  has  gone  from  him ;  and  therefore  necessarily 
it  must  be  considered  as  still  in  his  hands^ 


The  Petition  was  dismissed. 


1803. 
Nw.  2d,  Sth. 

1805.  Lord  St.  JOHN   v.   Lady  St.  JOHN. 

Aug.  21ih, 
Matter  in  an     T  ORD  and  Lady  St.  John  h&ving  lived  apart  under 
Answer,  rele-  articles  of  separation,  a  reconciliation  took  place; 

vant  accord-  upon  which  occasion  another  instnunent  was  executed 
'°^  e  case  j^^  them  and  two  trustees;  providing,  that  Lady  St. 
Bill  not  toan-  ^^^^    might  at  any  future  time,    with  the    assent  of 

daknu;  what-  ™^ 

ever  nay  be  the  nature  of  it 

As  to  the  validity  in  Law  or  Equity  of  Articles  between  husband 
and  wife  for  futare  separation,  even  with  trustees,  in  this  instance  pro- 
viding, that  the  wife  may  at  any  time  with  the  asii^ent  of  th«  trustees 
orihe  survivor,  his  executors  or  administrators,  separate,  ai^d  take 
away  the  children,  qttmre^ 
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the  trustees,  or  the  survivor,    his  executors    or  adini-  1805. 

nistrators,  separate  from  her  husband,    and  take  away  i^rdSx  Johk 
her    children  ;    and  upon  such  separation  reviving  the  «. 

provisions  of  the  former  articles.     The  Bill,  filed  after  a  Lady 

second  separation,  to  have  these  instruments  delivered  «t,John. 
tip,  inquiring  as  to  the  existence  of  disputes,  and  the 
cause  of  the  separation,  the  answers  stated  several  cir- 
cumstances of  conduct,  previous  to  the  first  separation, 
as  well  as  after  the  reconciliation  ;  as  to  which  they  were 
referred  for  impertinence  and  scandal.  The  Master's 
judgment  being  in  favour  pf  the  answers,  an  exception 
was  taken  to  his  Report. 

Mr.  Romillij  and  Mr.  Greenhilly  in  support  of  the  ex- 
ception, contended,  that  any  facts,  not  material  to  the 
decision,  are  impertinent;  and,  if  reproachful  to  any  of 
the  parties,  scandalous ;  that  impertinence  may  be 
ascertained,  by  trying  whether  the  subject  of  the  alle- 
gation is  matter,  that  could  be  given  in  evidence  between 
the  parties.     They  cited  Ex  parte  Topham  (68). 

The  AttorneT/  General^  Mr.  Mansfield^  Mr.  Piggott,  [  527  ] 
and  Mr.  Wooddeson,  for  the  Report. 
The  defence  of  the  trustees  cannot  be  distinguished 
from  that  6f  the  wife.  The  trustees  are  bound  to 
defend  the  deed  put  into  their  hands,  and  to  support 
her  interest.  In  such  a  suit,  the  circumstances,  that 
led  to  the  separation  are  extremely  material ;  and,  if  re- 
levant, they  cannot  be  scandalous  or  impertinent :  Fen-- 
houlei  V.  Pdssavant  ( 69 ).  If  the  deed  is  void  at  law, 
the  Plain tifi^  cannot  be  hurt :  but  the  conduct  of  the 
husband  may  have  been  such,  that  this  Court  will  not 

•help 

(68)  In  Chancery  :  before         (69)  2  Ves.  24.     Coffin  v. 
Lords  Commissioners  Eyre,     Cooper,  ante,  Vol.  VI,  614. 
Aihhurst,  and  Wii$oH. 

LL2 


Lord  St.  John 

V. 
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1805.  help  him ;  or  deprive  the  wife  of  the  protection,  to  which 
she  may  be  entitled*  The  circumstances  stated  in  the  an- 
swer,  therefore,   though  certainly  they  will  not  alter  the 

Lady  construction   of   the  deed,  may  be  material.     The  De- 

St.  John.      fendant  is  asked  by  this  bill,  whether  disputes  did  not 

arise.  She  answers  in  the  affirmative ;  and  explains,  what 
they  were.  The  Court  will  see,  that  it  is  utterly  impos? 
sible,  that  the  passage  can  be  relevant,  before  they 
will  expunge  it.  But,  without  considering  strictly  the 
relevancy,  it.  is  sufficient,,  that  the  bill  ^ives  occasion  for 
the$e  passages ;  in  which  respect  there  is  a  distinction 
between  a .  bill  and  an  answer.  It  is  put  upon  the  De- 
fendant to  shew,  what  were  the  grounds  of  her  consent 
to  separation.  The  point,  whether  it  was  reasonable,  or 
unreasonable,  might  depend  upon  the  amount  of  provo- 
cation. In  Guth  V.  Guih  (  70 )  the  Master  of  the  Rolls 
collected  all  the  authorities ;  and  upon  full  consideration 
of  them  decreed  a  specific  performance  of  articles  of 
separation  at  the  suit  of  the  wife.  A  necessary  conse- 
quence is,  that  the  Court  would  grant  an  injunction 
against  the  husband,  suing  in  the  Spiritual  Court ;  which 
was  the  question  in  Booth  v.  Booth  ( 71 ),  mentioned  by 
[  ^528  ]       *  Itord  Alvanley :  but  the  result  of  the  application  in 

that  instance  does  not  appear.  The  express  stipulation 
in  this  case  distinguishes  it  from  Fletcher  v.  Fletcher  {72% 
in  which  Mr.  Justice  Btdler,  sitting  for  the  Lord  Chan" 
cellor  held,  that  the  subsequent  cohabitation  put  an 
end  to  the  deed.  Before  the  Court  will  decide,  that 
this  instrument  is  to  be  delivered  up,  leaving  the  hus- 
band to  the  exercise  of  all  his  rights  in  that  character, 
(he  Court  will  know,  how  he  has  acted  towards  his 
wife ;  whether  their  society  has  been,  and  is  likely  to  be, 
happy. 

Mr. 

(70)  3  Bro.  C.  C.  C14.  (72)  4  JBro.  C.  C.  619,  n. 

(71)  In  Chancery,  before 
Lord  Hardtcicke, 
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Mr.  RomiUtf,  in  Reply.  1805. 

That  distinction  upon  tJie  express  stipulation  in  this  To^^-Tj 
case,  cannot  be  maintained.     Notwithstanding  the  .case  i^. 

of  Lord  Rodney  v.  Chambers  {IS)  such  a  condition  can-  Lady 

not  be  valid.  Consenting  to  live  together  they  cannot  *^*  ^^^^* 
stipulate,  that  at  a  future  period  they  will  not  live  toge- 
ther as  husband  and  wife.  Even^  admitting*,  that  ^e  wife 
18  to  be  considered  as  &  FSme  sok,  that  provision  can- 
not be  valid ;  for  it  would  not  be  valid,  if  in  an  original 
settlement,  previous  to  marriage.  A  man  cannot  be- 
fore marriage  stipulate,  that  he  will  be  separated  from 
his  wife  at  a  certain  period ;  not  knowing,  what  wHl  be 
the  state  of  his  family  at  that  time.  The  Pldntiff  could 
not  legally  stipulate,  as  he  has  attempted,  that  he  shall 
have  no  authority  over  his  daughters;  having  at  that  time 
four  daughters.  The  wife  is  to  have  authority  to  dis- 
solve the  marriage,  unless  these  trustees  interpose,  and. 
do  not  approve  it :  a  new  jurisdiction,  substituted  in  the 
place  of  the  Ecclesiastical  Court.  This  extraordinary 
power  is  vested  in  both  these  trustees,  and  the  survi- 
yoT,  and  the  executors  and  administrators  of  the  sur- 
vivor :  so  that  it  might  come  to  a  creditor.  By  the  ex- 
♦  press  terms  of  the  instrument  she  has  power  to  dis-  [  ^:5S9  ] 
solve  the  marriage  as  often  as  she  pleases.  It  was  not 
necessary  in  answer  to  the  question,  whether  great  dis- 
putes did  not  arise,  to  state,  what  those  disputes  were. 
This  Court  has  no  authority  to  enter  iiho  the  circum- 
stances of  the  husband's  conduct,  and  the  state  of  so- 
ciety, in  which  they  live;  but  must  decide  upon  the 
validity  of  the  deed,  according  to  the  established  rules 
of  law  and  equity.  Those  questions  are  by  the  Con- 
stitution of  this  country  to  be  decided  by  the  Eccle- 
siastical Court.  There  are  very  few  decisions  upon  this 
subject;  and  it  is  of  great  importance,  that  it  should  be 

well 

(73)  2  Eiut,  283.    See  Da-     Earl  ofWexhneath  v.  CoMnte$$ 
rmt   V.  Titleij,    7  Pri.  577.      of  yVntmcath,  iJac.VlQ. 
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180&.  well  understood,  what  is  impertinent  and  scandalous^  and 

^T^^^   .       what  is  not  so.  *»         * 

Lord  St.  John 

V. 

Ladj  ^^^  Lord  Chancellor  upon  this  occasion  went  much 

St.  John.      at  large  into  the  consideration  of  the  legal   effect  and 

validity  of  such  an    instrument  as  was  the   subject  of 
this  suit. 


[  ♦530  ] 
After  a  deed 
of  separation 
execnted  the 
wife  is  not  to 
all  inieiits  and 
parposes  a 
Feme  9ole.  She 
cannot  be  a 
witness  against 
her  has  bandy 
or  be  guilty  of 
felony  in  his 
presence :  nor 
can  an  Action 
l^e  maintained 
against  her. 


The  question,  furnished  by  a  case  of  this  sort,  is  one 
of  the  most  important  to  the  public  interest,  that  can 
fall  under  discussion  in  a  Court  of  Justice.  When  I 
see  such  dicta,  as  occur  in  the  case  of  The  King  v. 
Afead{74f)y  falling  from  great  men,  and  establishing  a 
course  of  decision,  that  can  be  demonstrated  to  stand 
upon  no  principle,  consistent  with  the  law  of  the  landi 
I  feel  great  difficulty  in  deciding  upon  such  authority. 
Considering  the  consequences,  and  the  late  cases  (75), 
1  am  now  authorized  to  say,  no  attention  is  to  be  paid 
*  to  the  dicta,  that  after  a  deed  of  reparation  executed 
the  wife  becomes  to  all  intents  and  purposes  a  Fime  sole. 
How  does  she  get  into  that  situation  ?  She  cannot  execute 
any  deed.  She  has  not  the  power  of  contracting.  The 
first  consideration  therefore,  independent  of  all  principles 
of  policy,  is,  how  does  that  become  the  contract  of  the 
wife :  2dly,  if  the  husband  can  enable  her  to  do  that, 
does  she  become  to  all  intents  and  purposes  a  Fime  solet 
Can  she  be  a  y-^^^^s  against  her  husband  ?  Can  she  be 
guilty  of  felony  in  his  presence  ?  Twenty-five  years  ago 
I  could  have  asked  with  confidence,  could  an  action  be 
maintained  against  her ;  and  I  can  now  say,  th^re  is  no 
principle  for  that  proposition;  which  however  prevailed 
through  a  long  course  of  decisions,  founded  upon  tUctuMt 
followed  by  dictum:  but,  when  it  became  necessary  to 

state 

(74)  1  Bur.  542.  ton,  0  Term  Rep.  B.  R.  545. 

(75)  Beard  v.  Webb,  1  Bos*     See  the  note,  ante,  V#l.  V, 
4'  Put.  03.     Marsftall  v.  Rut-      \1. 
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state   the  principle,  it  fell  $  and  all  the  Judges  agreed,  t806. 

that  it  was  impossible  to  maintain  an  action  against  her,  f-j-j^S^TjQymj 

as  a  F6me  sole.  v. 

Lady 

Independent  of  the  effect  of  the  contract  of  marriage 
itself,  the  rule  upon  the  policy  of  the  law  is,  that, 
the  contract  shall  be  indissoluble,  even  by  the  sen- 
tence of  the  law :  to  a  certain  extent  the  Legislature 
thinking  it  for  the  interest  of  the  Community  that  it 
should  not  be  dissolved  except  by  the  Legislature :  upon 
the  principle  probably,  that  people,  should  understand 
that  they  should  not  enter  into  these  fluctuating  con-i 
tracts;  and,  after  that  sacred  contract  they  should  feel 
it  to  be  their  -mutual  interest  to  improve  their  tempers. 
If  such  a  contract  as  is  contained  in  the  second  of  these 
instruments,  an  engagement  under  the  hand  of  the  hus« 
band-,  that  his  wife  and  children  shall  be  free  from 
all  controul  by  him,  that  she  shall  dwell  in  his  house, 
as  long  as  she  pleases,  and  take  herself  away,  when  she 
pleases,  could  not  be  infused  into  a  marriage  settle-* 
*ment,  (and  it  is  to  be  observed,  that  before  marriage  [  ^531  ] 
she  has  more  capacity  to  contract  than  afterwards )  how 
can*  it  be  the  subject  of  subsequent  stipulatioa?  The 
consequence  would  be  constant  misery. 

Then,  how  is  it  as  to  the  children  ?  The  father  has 
0Ontroul  over  them  by  the  law ;  as  the  law  imposes  upon 
him,  with  reference  to  the  public  welfare, » most  important 
duties  as  to  them.  If  the  husband  can  contract  with  his 
prife;  who  cannot  by  law  contract  with  him,  ( and  in 
this  instance  the  contract  as  to  the  children  is  between 
the  husband  and  wife  only )  it  deserves  great  considera* 
tion,  before  a  Court  of  Law,  should  by  Habeas  Corpus 
upon  a  Unilateral  Covenant,  as  the  Scotch  call  it,  take 
from  him  the  custody  and  controul  of  his  children,  thrown 
yipon  him  by  the  law,  not  fur  his  gratification,  but  on  ac^ 

count 
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1805.  count  of  his  duties,  and  place  them  against  bis  will  in  the 

,      ."T^  hands  of  his  wife. 

Lord  St.  John 

p. 
Lady  Upon  this  particular  case  the  questions  are,  Ist,  are 

St.  John,      these  deeds  good  at  law:  2dly,  are  they  to  be  enforced 

in  equity :  3dly>  if  not  good  at  laW|  are -they  to  be  de- 
livered up  in  equity.    If  they  are  good  at  law,  I  see  no 
reason  at  present  to  say,  they  are  not  good  in  equity. 
A  married  wo-  But,  as  against  the  wife,  it  is  impossible  either  in  law 
man  cannot      or  equity  to  hold  tliem  good;  for  she  cannot  execute  any 
execute  any       ^^^^       j    ^^         j,      ^g^^^    m^.  Justice  BuUer,    who 

deedgeDerally.  ^       _   .     ,.„     ,  ,        ,  .«    i  -     i 

found  It  difficult  to  answer  that,  how,  if  she  was  m  the 

same  situation  as  a  Fente  sole^  she  got  into  that  situa- 
tion. It  is  admitted,  that,  until  separated,  she  cannot 
&nn  or  make  herself  liable  to,  any  contract:  yet  it 
is  asserted,  that  it  is  competent  to  her,  before  she  is 
in  that  state,  to  remove  herself  by  contract  out  of  the 
state,  in  which  she  is,  into  that  in  which  she  will 
for"  the  first  time  become  capable  of  making  a  coo* 
tract. 

[  S32  ]  Then,  as  to  the  husband,  is  he  according  tothe  policy 

of  the  law,  capable  of  making  such  a  contract?  As  to 
the  case  of  Gttth  v.  Guth  ( 76  ),  I  feel  with  Lord  RosMlyn 
all  his  doubts  upon  that  case  (77);  which,  notwith- 
standing what  is  said  in  Lord  Rodney  v.  Chambers  {1%\ 
is  the  only  instance,  in  which  the  Court  did  enforce  the 
deed.  The  question  has  never  been  put  upon  the  con- 
tract of  the  husband  and  wife.  The  Court  has  always 
put  it  upon  the  contract  between  the  husband  and  the 
trustee;  from  the  covenant  of  the  trustee  to  indemnify 
the  husband  agamst  her  debts ;  the  existence  of  which 
covenant  ought  to  have  reminded  the  Court,  that  those, 

who 

(76)  3  5ro.  C.  C.614.  ante.    Vol.  Ill,    352;     see 

(77)  Ler/ard    v.    Johnson,     page  361. 

(78)  2  East,  283. 
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I 

t 

nrho  framed  these  instruments,   had  no  idea,  that  the  1806. 

wife  herself  was  bound.     In  that  way  of  considering  it,  ¥-.«,!§-»  Johk 
the  question  occurs^  what  was  to  be  done,  if  die  hus-  t^, 

band  had  sought  to  get  back  his  wife  by  force:  that  Lady 

is,  by  the  force  of  his  marital  right;  which  accoi'ding      St.Johm* 
to  The  King  v.  Mecid  (79),  would  be  an  indictable  of- 
fence :  but  that  I  desire  may  not  be.  understood  as  being 
universally  acceded  to,  until  it  shall  be  determined  upon 
a    special  verdict.     Consider    the    consequences.     The 
contract  of  marriage  cannot  be  affected  by  any  contract     Marriage  not 
between  the  parties.    It  is  admitted  every  where,  that.  *®  ^®  affected 
by  the  known  law,  founded  upon  policy,  for  the  sake  ^ 
of  keeping  together  individual  families,  constituting  the  pm^^g 
great  family  of  the  public,  there  shall  be  no  separation  h     Separation  i 
mensd  ^  thoro,  except  propter  savitiam  out  adulteritnn;  meiud  ^  thoro 
and  I  believe  they  held,  with  Mr.  Justice  BuUer  in  Fletcher  in  the  Spiritual 
V.  Fletcher  { 80 ),  that  even  where  the  separation  is  for  such  Court  only 
cause,  if  once  they  come  together  again  there  is  a  com-  P^^'^  umnr 
plete  end  of  it;  and  that  can  never  again   be  made  a  .    .      ,       •   * 
cause  of  complaint  for  the  same  purpose.     The.  Eccle-  ^j^^  reconcili- 
*  siastical  Court  will  not  read  these  deeds ;  but  determines,  i^tion  the  same 
whether  there  has  been  savitia  aut  aduUerium^  •and,  if  cause  eaonot 
there  has  not  in  the  opinion  of  the  Judge,  he  is  not  only  be  re? i?ed. 
prohibited  from  agreeing,  that  they  shall  be  separate^       L     ^^  J 
but  he  is  by  the  law  compelled  to  oblige  them  by  sen- 
tence to  reside  together.     Th^  state  of  the  law  would 
be  strange,  if  the  trustees  may  come  to  thb  Court,  say- 
ing, the  Court  has  no  jurisdiction  to  try  the  conduct  or 
misconduct  of  the  husband  and  wife  for  this  purpose ; 
the  law  has  not  permitt«l  them  to  contract  for  separa- 
tion;  but  the  trustees    have  covenanted  to   indemnify 
the  husband  against  the  debts  of  the  wife ;  that  the  in- 
ducement to  do  that,  something  like  a  consideration,  was 

the 

(7D)    I  Bttf.  642.  (80)  3  Bro.  C.   C.  0«),  fi. 
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1805.         the  hope^  that  the  wife  would  be  permitted  by  the  hus- 

LordSr^onN  ^*"^  "^*  ^  perform  the  duties  df  the  most  sacred  rela- 

f,^  tion^  in  which  she  had  placed  herself;  that  their  object 

Lady  in  entering  into  that  covenant  would  be  disappointed ;  and 

8t.  John,     therefore  desiring  the  Court,  not  specifically  to  perform 

the  covenant,  but  to  compel  the  husband  to  permit  his 
wife  to  live  separate.  In  ChUh  v.  Guih  (81 )  that  was 
done ;  as  it  was  the  deed,  not  of  the  wife  but  of  the 
husband.  •  But  suppose,  the  wife  was  suing  for  the 
restitution  of  conjugal  rights ;  saying,  that  it  was  not  her 
deed ;  but,  if  it  was,  they  could  not  look  at  it :  what  a 
strange  state  of  circumstances ;  if,  the  husband  suing  in 
the  Ecclesiastical  Court,  the  trustees  should  come  to 
this  Court  to  compel  him  to  give  up  his  rights  ;  but, 
if  the  wife  sues,  the  same  equity  fails ;  for  it  is  im- 
possible to  say,  the  wife  is  bound  in  any  degree  by 
a  deed  of  this  sort.  Independent  therefore  of  all 
diflSculty  upon  the  policy  of  the  law,  there  is  diffi- 
culty upon  the  remedies  to  be  given  in  the  different 
Courts. 

E  5S4  ]  It  is  very  difficult  upon  true  principle,  with  reference 

to  the  poHcy  of  the  law,  to  maintain  the  dicta  upon 
this  subject.  No  case  has  gone  to  this  extent;  that  the 
husband  may  enter  into  a  contract,  not  to  'separate, 
upon  the  ground  of  differences  existing  at  the  moment; 
but,  determining,  that  it  is  fit  at  that  moment  to  Uve  to- 
gether, to  leave  it  altogether  to  the  discretion  of  th^ 
wife  to  say,  whether  that  cohabitation  and  performance 
of  duty  to  the  children  by  their  keeping  together  is  to 
continue  a  month  or  six  weeks;  or,  that  either  shall  re- 
gulate, how  long  they  shall  continue  to  live  together, 
upon  the  principle  that  party  shall  think  proper.  If  that 
pan  be  so,  I  agree  with  Mr.  RomiUy^  there  is  no  reason, 

why 

(81)  3  Bit>.  C.  C.  614. 
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why  it  should  not  be  in  a  marriage  settlement     But  we  18<>5« 

are    running  counter  to  the  law   of  the   Ecclesiastical  f-j-jgY  John 

Court  indeed ;  if  it  is  the  law  of  that  Court,  separating  v. 

for'  adultery  or  cruelty,  that  by  returning  the*  past  of-         I*Py 

fence  is    pardoned}  and  we  say,    under  such  circum-      ^''••'^"^< 

stances  it  is  competent  to  a  husband  and  a  fitther,  upon 

whom  the  law  has  imposed  duties  with  regard  to  the 

wife,   and    sacred  and  affecting  duties,  with   reference 

to  the  pubUc,  as  to  the  children,  to  stipulate  with  his 

wife,  though  she  cannot  contract  to  bind  sherself  for  .     . 

sixpence,  even  the  trustees  not  parties,  that,  whenever 

she  chooses,  she  shall  have  no  duties  imposed  upon  her ; 

and  he  shall  be  a  husband  and  a  father,  freed  from 

those  duties,  which  the    law  throws  upon*him.     It  is 

impossible  for  the  Court  to  maintain  such  a. contract. 

It  is  said,  this  is  checked  by  the  trustees.     How  is  it 

checked?     If  it  is  good,  as   contract^   it  is  enough  to 

say,    upon  the   contract  there    is  this  right;    and    the 

Court  has  nothing  to  say  to  the  acquiescence  of  the 

trustees.     But  is  the  Judge  of  the  Ecclesiastical  Court 

to   say,   though  there  is  no    allegation    of  adultery  or.      .       ..  \ 

cruelty,  the  trustees  have    determined,  that  these  per- 

*8ons  are  to  separate?     He  can  look  at  their  act  as  no-      [  ^*85  ]     t 

diing;  and  must  compel ,  the  parties  to  reside  together*. 

Then  are  they  to  say  here,  I  have  no  jurisdiction  as  ta*      . 

adultery  or  cifuelty ;  but    upon  the   certificate   of   the 

trustees  it  is  fit,  that  the  contract  of  marriage-  should  be 

dissolved?    It  is  impossible  specifically  to  perform  such 

an  agreement. 

Next,  is  it  to  be  delivered  up  ?  That  is  a  very  dif- 
ferent question,  I  admit,  in  many  cases.  If  the  first 
deed  was  absolutely  void  originally,  or  became  so  by 
subsequent   reconciliation,    notwithstanding    the    subse-  % 

quent  contract,  and  if  the  subsequent  contract  is  void, 
}s  there  any  necessity  to  come  here?      I  have  lately 

had 


535  CASES  IN  CHANCERY. 

1805.  had  occasion  to  deliver  tny  opinion,  that  the  decision 
•     jT^rt  N  ^^  *  Court   of  Law,  that  upon  grounds  of  policy,  or 
17.  for  other  reasons,  an  action  will  not  lie,  does  not  de- 
Lady  stroy  the  old    jurisdiction  of  this  Court:    particulaflyi 

.    ..'*''*     where  the  instrument  is  void  upon  grounds  of  policy* 
^risdiction  of  j^  .^  j^  ^^j^  ^^  j^aw,   there  is  no  doubt,   that,   being 

d  i  atm    *^8*"^^^  *^®  policy  of  the  Law,  this  Court  would  order 

ment  to  be  de-  ^^"^^  ^  delivered  up*  The  next  consideration  is,  whether 
livered  ap,  the  conduct  of  the  party  applying  will  induce  the  Court 
though  void  at  to  refuse  to  exercise  the  jurisdiction.  This  is  very  im* 
law ;  as  if  portant  as  to  the  relevancy  of  a  great  part  of  this  record; 
against  poUcy.  f^^^  jf  ^j^^  q^^  -  ^^^^j  ^^  jgUy^y  up  ^^^  inj^trument, 

as  against  the  policy  of  the  Law,  it  waft  sufficient  for 
the  Plaintiff  merely  to  state  that ;   and  that  all  conduct 
was  out  of  the  consideration  of  the  Court    It  is  said, 
supposing    the    instrument  void   by  the  policy    of  the 
Law,   it  may  be  of  great   importance  at  the    hearing 
to  see,  what  has  been  the  conduct  of  the  Plaintiff;  as 
upon  that  the  Court  may  stand  neuter,  and  let  him  take 
Where  the        the  chance  at  Law.      I  have  considerable  doubt  upon 
transaction  b    that ;  for  the  authorities  go  to  this ;  that,  where  the  tran- 
against  policy,  gaction  is  against  poUcy,   it  is  no  objection,   that  the 
relief  Id  a  Par-  ♦plaintiff  himself  was  a  party  m  that  transaction,  which 
**^V^         *"     is  illegal.    In  Shirley  v.  Ferrers^  in  the  Court  of  Ezche- 
r  «eog  -I      quer,  a  few  years  ago,  the  case  of  a  marriage  brocage 
bond,  the  Plaintiff  was  a  party  to  the  transaction,  Por- 
Heeps  CriminU:    but  the  Court   held,  that,  where  tbe 
relief  is  upon  the  policy  of  the  Law,  that  is  not  mate* 
rial :  the  public  interest  requires,  that  the  relief  should 
be  given;   and  it  is  given  to  the  public  through  that 
party  (82). 

The 

(82)  See  NevUle  v.  WUkm-  456.  Seoit  v.  Scott,  in  tbe 
8om,  1  Bro.  C.  C.  543.  JBosfa-  Court  of  Exchequer  there 
brook  V.  Scott,  ante,  Vol.  Ill,     citod,  45G,  and  the  note,  401. 


CASES  IN  CHANCERY.  636 

The  point  therefore,  whether    any  part  of  thi^  an-  1805. 

swer  is  relevant,  with  reference  to  thiis,  depends  upon  _     j^T^^, 
the  doctrine  as  to  instruments,  void  on  the  ground  of  9, 

the  policy  of  the  Law.     There  is  a  great  distinction  I^^dy 

between  the  different  parts  of  the  answer  upon  that;     ^t.Jditn. 
for,  as  to  what  has  passed   since  the  reconciliation,   if 
conduct  is  to  be  looked  to,  it  is  one  thing  to  say,  the 
Court  will  look  at  the  conduct  since  the  reconciliation, 
as  the  ground  of  the  ^econd  separation ;  and  a  different  ^ 

consideration  as  to  what  passed  before  the   reconciUa^ 
tioh,  as  the  ground  of  acting  >rith  reference  to  the  second 
separation.      The  Ecclesiastical  Court  will  not  go  back    The  Ecclesi- 
to  what   passed  before    the    reconciliation ;   and    then,  astical  Court 
unless  the  bill  calls  for  it,  how  is  the  statement  of  the  *"*  *  ^^^^  ^^^ 
conduct,  previous  to  the  first  separation,  relevant,  unless  ^^P*'^*  ton  wi 
as  giving  complexion  to,  and  forming  the  nature  of,  the        « 
conduct  between  the  reconciliation  and   the  second  se-  ^^^   ^  recon* 
paration.      Lord   Tkurlow    expressed  great    difficulties  cilialion. 
upon  this  point.      His  difficulty  upon  enforcing  the  co- 
venant as  between  the  trustee  and  the  husband,  which 
was  Lord  Kenyan's  principle  in  Stephens  v.  Olive  ( 83  )» 
many  of  whose  opinions  upon  this  subject  were  shaken 
•in  Shirley  Y.Ferrers  (84),  was,  that  the  covenant  was      [  •537  ] 
to  enforce  that,  which  the  Ecclesiastical  Law  would  not 
permit.     He  doubted  therefore,  whether  covehaiits  with 
such  objects  ought  to  be  the  foundation  either  of  acticm 
or  specific  performance.     That  doubt  has  long  had  place 
in  my  mind.     If  diis  were  res  integra^  untouched  by 
dictum  or  decision,  I  would  not  have  permitted  such  a 
covenant  to  be  the  foundation  of  an  action,  or  a  suit  in 
this  Court.      But  if  dicta  have  followed  cftc^a,  or  de- 
cisiQU  has  followed  decision,  to  the  extent  of  settling 
the  Law,  I  cannot  upon  any  doubt  of  mine,  as  to  what 
ought  originally  to  have  been  the  decision,  shake  what 

is 

(83)  ^Bro.C.C.  90.  (84)  In  the  Court  of  Ex- 

chequer. 
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1805.  IS  the  settled  Jaw  upon  the  subject.     It  is  better,  that  the 

*     dS^Tj  flN  ^^^^  should  go  to  the  House   of  Lords,  than  that  the 

9.  Law  should  remain   in  this  state,   upon   a   point,   con- 

I^^J  nected  with  the  vqry  well-being  of  society  ( 85  ). 


St.  John. 


Aug.  mth.  ^^  Lord  Chancellor. 

Articles  of  Se-  The  object  of  this  bill  is  to  have  Articles  of  Separation 
paration  pat  an  delivered  up.  In  general,  according  to  the  doctrine  of 
^^^  }?  ^^  ^^^  *^^  Ecclesiastical  Court,  when  a  reconciliation  takes 
concuiation.       place,  there  is  an  end  of  such  an  instrument.     When 

these  parties  came  together  again,  another  instrument  was 
executed ;  upon  which  it  is  contended,  that  this  general 
doctrine  will  not  apply :  that  reconciliation  taking  place 
upon  an  agreement  m  writing,  that,  when  the  wife 
with  the  assent  of  these  two  persons  should  think 
proper  to  separate  from  her  husband,  and  to  take  away 
hfr  children,  all  the  clauses  of  the  old  instrument 
should  revive.  The  Bill  means  to  insist,  that  upon 
grounds  of  public  policy  and  law  these  instruments 
ought  to  be  considered  invalid,  and  not  to  remain  wiA 
the  trustees ;  and,  whenever  this  cause  comes  to  a  hear- 
ing, it  will  furnish  questions  of  great  importance : 
[^588]  ^Ist,  Whether  it  has  ever  been  determined  solemnly,  as, 
I  see,  it  is  taken  in  the  Court  of  King's  Bench  (  86 )  to 
have  been  frequently  determined,  that  this  Court  will 
specifically  execute  an  agreement  for  separation ;  re- 
gard being  had  to  the  circumstance,  that  the  Law  allows 
separation  only  for  adultery  or  cruelty ;  also,  that,  unless 
this  Court  will  grant  an  injunction  against  such  a  pro- 
ceeding, as  this  instrument  cannot  in  any  Court  be  con- 
aidered  the  deed  of  the  wife,  it  iis  competent  to  her,  and 

perhaps 

(85)    Legard    v.    Joknton,         (86)   See  Lord  Rodnmf  ?. 
ante,  Vol.  Ill,  852,  and  the     Chambers,  2  Ea^,  288. 
Mte,  382. 
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perhaps  to  the  husband,  to  sue  in   the  Ecclesiastical  1305. 

Court  for  restitution  of  conjugal  rights.  Lord  StJoh  ir 

But  the  question  here  is,  not,  simply,  whether  upon  Ladj 

existing  differences  persons  may  so  agree;  but j  whether  oTUJohh* 
such  an  agreement  as  this  is  to  be  permitted ;  placing 
the  wife  in  such  a  situation,  that  she  may.  withdraw 
herself  from  her  husband ;  and  also  taking  her  children 
from  his  roof  and  his  care:  the  father  having  im- 
posed upon  him  the  obligadon  to  maintain  and  educate 
his  children;  and  professing  himself  to  be  willing  ta 
fulfil  that  obhgation:  whether  the  wife  with  two  trus- 
tees can  by  contract,  and  by  anticipation,  determine, 
that  causes  of  separation  shall  exist  in  future ;  and  can 
act  upon  causes,  not  authorized  by  the  Law ;  a  subject 
of  very  serious  consideration,  not  only  with  reference  to 
husband  and  wife,  but  also  as  to  the  duties  and  obliga- 
tions of  parents  and  children. 

« 

■ 

If  the  Bill  had  duly  brought  these  instruments  before 
the  Court,  and  claimed  upon  grounds  of  Law,  Equity, 
or  Policy,  that  these  articles  should  be  cancelled,  and 
the  answer  had  insisted  upon  the  validity  of  the  ihstru- 
ments,  and  contended,  that  by  contract  the  husband  had 
no  right  to  relief,  that  would  have  been  a  sufficient 
"*  answer.  It  is  to  be  lamented,  that  all  this  conduct  is  [  ^539  ] 
brought  upon  the  record :  but  the  bill  is  so  framed  in 
the  interrogating  part,  that  the  differences  between  the 
parties,  the  reasons  of  the  separation,  and  for  insist- 
ing upon  it,  and  holding  these  instruments,  as  evidence 
of  the  title  of  the  Defendants  to  insist  upon  it,  are  all 
subjects  of  inquiry.  The  suit  therefore  involves  the 
consideration,  not  only,  whether  the  deed  is  void,  but, 
whether  this  Court  is  to  do  nothing  with  reference  to 
the  conduct  of  the  parties.  The  questions  and  the 
nature  of  the  suit  being  such,  it  is  impossible  to  say, 

those 
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1806.         ihose  parts  of  the  answer,  which  are  contended  to  be 

•     i^iT^     »  irrelevant  and  scandalous,  are  so.     If  relevant,  whatever 
Lord  St,  John  ,      ,   .  ,  ,  i  r.^ 

i;,  may  be  their  nature,  they  are  not  scandalous.     The  ma(- 

Lady  ter  therefore  appearing  upon  this  answer  is  not  scandal- 

St.  John,     ^u^  ^  as  it  is  relevant ;  and  it  is  not  irrelevant,  as  it  may 

have  an  influence  upon  the  suit;  attending  to  the  na- 
ture of  it. 


The  Exception  to  the  Report  was  over-ruled ;  and  the 
suit  soon  afterwards  ended  by  compromise. 


END  OF  THE  SITTINGS  AFTER  TRINITY  TBRM. 
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MICHAELMAS   TERM, 
46  Geo.  III.  1805. 


BOWES,  Ex  parte.  1806. 

Nov.  leth. 
^HE  object  of  this  petition  was,  that  a  bankrupt's    General  Or« 

certificate  should  be  staid.  •  dor  i^  Bank- 

raptcj,  that 

Mr.  Romillyf  in  support  of  the  petition,  pressed  for  ""d*^'^  "* 
liberty  to  file  subsequent  affidavits,   in  support  of  the  p  -j^.     .     ^ 
petition,  in  answer  to  the  affidavits,  filed  in  opposition  the  Certificate 
to  it.  ghall   be 

brought  into 

T/i€  Lord  Chancellor  observed,  that  Lord  RosslytC^  the  OflSice  togc- 
rule,  that  all  affidavits  to  stay  a  certificate  must  be  filed,  ther  with  the 
when  the  petition  is  presented  ( 87 ),  created  great  in-     ®     ®"*  ^^^ 
convenience ;  and  suggested,  that  it  would  be  better  to    .   j. .    nec^-. 
relinquish  it ;  the  consequence  being,  that  all  affidavits  ^^^^^  |q  reply 
in  opposition   to  such  a  petition  are  made  without  any  xo  affidavits  ill 
danger  of  contradiction ;  which  is  particularly  mischievous  answer  to  it. 
in  bankruptcy. 

It  was  then  objected  at  the  Bar,  that  the  alteration      [  541  3 
proposed,  would  produce  hardship  to  the  bankrupt  by 
the  delay. 

But  Mr.  Cooke  ( Amicus  Curue )  said,  he  was  con« 
fident  from  what  Lord  Rosslyn  had  frequently  said,  that 

hia 

(87)  Ex  parte  Butt,  ante.  Vol.  X,  358;  see  the  noCe,  300. 
Vol.  XI.  M  M, 


S4( 


1B05. 


Bowks, 
Ex  parte. 


No  objection 
to  a  CoDimis- 

4 

sion  of  Bank- 
ruptcjy  taken 
oot  by  a  cre- 
ditor bond 
fide^  not  at  tb6 
instance  of  the 
Bankrupt,  that 
tbe  direct  ob- 
ject is  to  pre- 
vent an   Exe- 
cution. 
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his  Lordship  meant  no  more  than  that  the  facts  of  such 
a  petition  should  be  verified  by  affidavit. 

Tlie  Lord  Chancellor  said,  the  object  of  such  a  pe- 
tition is  frequently  only  to  wring  money  from  the  friends 
of  the  bankrupt ;  that  it  was  very  hard  certainly,  that 
the  certificate  should  be  staid  upon  presenting  a  petition 
without  having  the  facts  verified  by  affidavit,  but,  if 
there  is  an  affidavit,  verifying  the  facts  of  such  a  peti- 
tion in  all  respects,  the  course  should  be  the  same  as 
upon  iCny  other  petition.  His  Lordship  desired  it  to  b^ 
so  understood  in  future;  and  proceeded  to  hear  this 
petition;  declaring,  that  he  should  not  attend  to  those 
parts'  of  the  affidavit  against  it,  which  the  petitioner  had 
no  opportunity  of  answering. 

The  Lord  Chancellor  in  the  course  of  this  petition 
declared  his  opinion  clearly,  that,  if  the  direct  object  in 
tdkuhg  out  a  Commission  of  Bankruptcy  is  to  prevent 
the  execution  of  a  creditor,  that  is  no  objection  to  the 
Commission ;  provided  it  is  the  Commission  of  a  cre- 
ditor (88),  and  not  that  of  the  Bankrupt;  which  is 
always  vitious  ( 89 ). 


In  consequence  of  wlhit  passed  upon  this  Petition,  the 

following  General  Order  was  afterwards  made. 

In 


([88)  Post,  Ex  parte  Arrow- 
smith,  Vol.  XIV,  209.  Ex 
parte  Gardner,  1  Ves.  Sf  Bea. 
45.  I  Rose,  377.  \  Madd. 
261 ;  referring  to  Menham  v. 
Edmonson,  1  Bos,  Sf  Pul  369. 
So,  if  the  object  is  a  dissolu- 
tion of  partoership  :  Ex  parte 
WiUn-an,  5  Madd.  1. 

(89)  Ex  parte  Binmer, 
1  Madd.  250.  Ex  parte  Grant ^ 


1  Glyn.  Sf  Jam.  17,  establish- 
ing this  as  a  general  rale, 
however  beneficial  the  pro- 
gress of  tbe  Commission  may 
be  to  the  creditors ;  and  over- 
raling  Ex  parte  Staff,  Bwek, 
249  ;  and  Ex  parte  Warwick^ 
4  Madd.  262 ;  and  after  Cer- 
tificate obtained ;  post.  Ex 
parte  Moule,  Vol.  XIV,  602; 
see  the  note. 
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Ill  the  Matter  of  Bankruptcy.  ^ 

Bowes, 

16th  Nov.  1805.  JEc  parte. 

Lord  Chancellor. 
I  DO  hereby  order  and  direct.  That  firom  henceforth 
the  affidavits  to  be  made  use  of  at  the  hearing  of  any 
petition  to  stay  a  bankrupt's  certificate  on  the  part  of  the 
petitioners  shall  be  brought  into  the  office  of  my  secre- 
tary of  bankrupts,  together  with  the  petition,  (save  aiid 
except  such  affidavits  as  shall  be  necessary  to  be  made 
in  reply  to  any  affidavits  made  in  answer  to  any  such 

petition. ) 

ELDON,  C. 


WALLACE  V.  POMFRET.  1805. 

Nav.lth,  IQth. 
J^OBERT  JONES  MORE  TON  by  his  WUl,  dated    Parol   evi- 

the  11th  of  May,  1801,  after  several  legacies  and  dence  admit- 
annuities,  and  among  them  to  George  Wade,  one  of  his  ^®^»  *°^  P^®" 
trustees  and  executors,  the  sum  of  500/.  over  and  above  ^*  ®  '  agamst 
what  the  testator  might  owe  him  on  balance  of  any  ac-  ^        .,    . 
count  or  otherwise  at  the  testator's  death,  proceeded  to  j^bt  is  satis- 
give  the  following  legacies  :  fied  by  a  le- 

gacy of  greater 
And  to  my  servant  James  Staines,  if  in  my  service  amount;  the 
at  the  time  of  my  decease,  lOL  over  and  above  all  ^*"  *™ 
"  such  monies  as  I  shall  owe  him  for  wages  or  other-  •  <^^  "^8  ^ 
**  •  wise ;   and  I  give  to  my  housekeeper  Mary  Pom/ret  -  f  th  t 

*^'^'^*  presomption. 

[  ^543  ] 
He  then  gave  to  Mary,  the  wife  of  WiUiam  Pomfret, 

and  mother  of  his  said  housekeeper,  an  annuity  of  20/. 

for   her  life,    for  her  separate  use ;    and   to  Elizabeth' 

Pomfrei,  sister  of  his  said  housekeeper,  100/. ;   and  to 

the  said  WiUiam  Pomfret    10/.      He    then  appointed 

M  M  3  Michael 


€€ 


34^ 
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1805. 

Wallace 

V. 

Pom  FRET. 


Michael  Wallace  and  George  Wade  his  executors  ;  and 
gave  all  the  residue  of  his  personal  estate  and  the  money 
to  be  raised  by  the  sale  of  his  real  estate  "  after  pay- 
"  ment  of  my  debts,,  funeral  charges,  and  the  probate 
"  of  this  my  Will  and  the  aforesaid  legacies,"  to  Wallace 
and  Wade,  their  executors,  &c. 


'The  testator  died  on  the  12th  o{  July,  1801.  The 
bill*  was  filed  by  the  executors  against  Mary  Pomfret, 
the  legatee  of  1000/. ;  praying,  that  the  legacy  may  be 
declared  to  be  a  satisfaction  of  the  sum  of  125/.  \2s,  Ge/. 
claimed  by  the  Defendant,  as  wages  due  to  her  from  the 
testator. 


[  •544} 


The  Defendant  by  her  answer,  supported  by  evidence, 
insisted  on  her  claim  for  four  years  wages ;  which  slie  had 
permitted  to  rim  in  arrear  at  the  request  of  the  testator ; 
who  undertook  to  lay  it  out  for  her ;  and  also  upon  her 
right  to  the  legacy.  Her  mother  by  her  depositions 
stated,  that  the  testator  about  the  latter  end  of  May  pre- 
ceding his  death  sent  for  the  deponent  into  the  parlour ; 
and  told  her,  he  had  made  his  Will  and  left  something  to 
them  all ;  but  that  he  had  left  the  Defendant  the  most ; 
for,  if  it  had  not  been  for  her,  he  should  have  been  dead 
long  ago :  and  that,  as  to  the  money  he  owed  the  Defen- 
dant for  wages,  he  expected  to  receive  some  money 
soon  ;  and  would,  when  he  went  to  London,  put  her  mo- 
ney out  for  her  use ;  and  she  might  receive  the  interest 
*  of  it.  The  other  evidence  proved  acknowledgments 
by  the  testator  bf  the  Defendant's  care  and  attention  to 
him,  as  nurse  and  housekeeper,  and  expressions  of  his 
intention  in  her  favour.     The  evidence  was  read. 


Mr.  Romilly,  for  the  Plaintiffs,  relied  upon  the  rule, 
that  in  these  cases  the  debt  is  satisfied  by  the  legacy ; 
which  rule,  though  it  has  been  disapproved,  has  always 

been 
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Leen  considered  binding :  Chanciys  Ce^se  ( 90  ).  Rich- 
nrdson  v,  Greese  ( 91  )  ;  also  upon  the  inference  from 
the  intention  expressed  in  this  Will  as  to  other  lega- 
cies ;  insisting  therefore,  4iiat  evidence  could  not  be 
admitted* 


1*05. 


Walw.ce 

V. 

Pom  FRET. 


Mr.  Richards  and  Mr.  Tltomson,  for  the  De* 
fendant. 
Great  dissatisfaction  has  always  been  expressed  at  the 
irule;  every  Judge  exclaiming  against  it;  and  endeavour- 
ing to  support  any  fair  distinction,  upon  which  its  appli- 
cation might  be  avoided.  This  case  has  circumstances, 
hy  which  it  is  distinguished.  First,  this  debt  is  for 
wages  to  a  servant ;  and  Lord  HardmcJce  says,  in 
Richardson  v.  Greese  ( 92 ),  that  this  doctrine  of  satisfac- 
tion has  not  been  applied  to  debts  of  that  nature.  The 
reasou  is,  that,  wages  growing  due  from  time  to  time,  the 
-amount  of  the  debt  is  not  certain  at  the  date  of  the  Will: 
the  debt  therefore  wants  that  character  of  certainty, 
which,  in  order  to  apply  the  rule  as  to  satisfaction,  is 
essential ;  as  in  Rawlins  v.  Powel  (  93 )  a  legacy  was  held 
not  to  be  a  satisfaction  of  a  debt  upon  an  open,  running, 
account :  the  testator  not  at  the  moment  understanding 
the  precise  amount.  The  evidence  in  this  case  is  very 
important ;  and  though  evidence  of  this  eort  is  to  be  re- 
*  ceived  with  some  degree  of  caution,  it  is  admissible. 
>The  testator  in  a  conversation,  subsequent  to  the  Will, 
alludes  to  the  legacy  he  had  given,  and  to  the  debt  he 
owed,  to  the  Defendant ;  and  speaks  of  the  mode  he  hacl 
adopted  for  payment  of  the  debt ;  with  a  view  to  render 
the  payment  more  advantageous  to  her. 

Mr. 


[  'SiS  3 


<90)  1  P.  Wms.  408 ;  sec 
Mr.  Cox's  note.  Lee  v.  Brown, 
und  Tofson  v.  Collins,  ante, 
Vo).  IV,. 362,  48a. 


(91)  3  Atk.  65. 

(92)  3  Atk.  65. 
(P3)1P.  Wms.W7. 
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Wallace 

POMFRBT. 


Mr.  Romilly,  in  Reply. 
It  is  very  difficult  to  find  a  sound  distinction  between 
wages  and  any  other  debt;  and  the  Court  has  never 
considered  how  the  debt  arose.  That  distinction  is  not 
taken  either  in  Ckanceys  Case  ( 94 ),  or  Ricfiardsan  v. 
Greese  (95),  though  the  Court  seemed  in  distress  for 
arguments  to  support  the  judgment :  Lord  King  relying 
upon  immaterial  and  superfluous  words ;  and  Lord  Hard- 
wide  upon  the  inference  from  not  making  the  small 
addition  of  5/.  to  what  the  testator  had  before  given  the 
Defendant. 


t  •546] 


Then,  as  to  the  evidence,  whether  that  will  take  this 
case  out  of  the  general  rule:  1st,  Evidence  as  to  the 
intention  ought  not  to  be  received.  Evidence  is  received 
to  rebut  the  presumption,  where  there  is  not  expression 
in  the  Will,  shewing  the  intention :  but  there  is  no  in- 
stance of  admitting  evidence,  where  the  testator  has 
shewn  his  intention  by  words,  found  in  the  Will.  Then 
this  evidence  proves  nothing.;  amoimting  to  no  more 
than  that  in  the  course  of  a  conversation  upon  the  Will» 
not,  as  it  seems,  in  the  same  sentence,  the  testator  said, 
as  to  the  money  he  owed  the  Defendant,  he  would  put 
her  money  out  for  her  use.  It  comes  to  this  merely ; 
that  after  making  his  Will  he  spoke  of  what  he  owed  her 
for  wages  as  still  a  debt,  and  to  be  paid.  That  does 
•  not  shew,  that  he  did  not  mean  satisfaction.  The  gift 
of  the  legacy  did  not  make  the  other  less  a  subsisting 
debt.  He  might  also  intend  afterwards  to  diminish  the 
legacy. 


The  Lord  Chancellor. 
It  would  be  too  hasty  to  decide  this  case  without  see- 
ing the  Will.    If  no  new  topic  of  argument  arises  upon 

the 


(94)  1  P.  Wnu.  408. 


(!K>)  3  Atk.  05. 
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the  Will^  the  case  will  turn  altogether  upon  the  question 
as  to  admitting  the  evidence,  and  the  effect  of  it ;  for, 
whatever  is  due  to  the  remark  of  Lord  Hardwicke,  that 
there  is  no  decision,  applying  this  rule  to  a  servant's 
Wages,  this  case  is  not  to  h€  decided  upon  the  general 
rule  of  presumption  ;  as  the  ^observations,  capable  of 
being  applied  to  current  accounts  and  wages,  do  not 
apply  to  the  Will,  by  a  testator,  contemplating,  whether 
he  shall  by  those  acts  of  bounty  satisfy  such  demands. 
First,  he  expresses  his  intention  not  to  satisfy  debts, 
that  be  owes  or  shall  owe  to  other  legatees.  So,  he 
imposes  a  condition  as  to  another  servant,  of  being  in 
his  service  at  his  death  :  a  condition,  not  imposed  as 
to  the  legacy  to  this  Defendant.  To  that  other  servant 
he  gives  10/.  in  addition  to  all  such  monies  as  he  shall 
owe  him  for  wages,  or  otherwise  :  that  legacy  connect- 
ing itself,  not  only  with  the  debt  due  at  that  time,  but 
with  any  debt  the  testator  might  owe  at  his  decease  to 
that  servant.  Then  immediately  afterwards  comes  this 
legacy  of  1000/.  to  the  Defendant.  As  to  two  persons, 
standing  in  the  same  relation  to  him,  arid  having  de- 
mands of  the  same  nature,  he  says,  the  legacy  to. 
one  is  to  be  in  addition  to  wages ;  and  does  not  say- 
that  as  to  the  other.  The  presumption  therefore,  not 
upon  the  rule  of  law,  but  upon  the  whole  Will^  is,  that 
this  legacy  is  not  in  addition  to  wages  ;  the  testator 
having  expressly  directed,  that  the  other  shall  be  in 
addition. 


1805. 


Wallace 

POMFRET. 


The  question,  whether  the  evidence  is  admissible,  or 
not,  turns  upon  the  point,  whether  the  inference  from 
the  express  direction,  that  the  other  legacy  shall  be  in 
addition  to  wages,  is  strong  enough  to  require  a  decisioq^ 
that  as  to  this  legacy  the  addition  to  wages  is  upon  the. 
face  of  the  Will  necessarily  excluded*    If  it  is  not,  then 

upon*. 


[547] 
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180$.         upon  the  rule  as  to  BaticdTaction  of  Portions  (96),  &«. 
W  A1.T  PR      these  declarations  maybe  admitted.      If  admitted,  they 
o.  are  to  be  looked  at  with  great  attention ;  to  see,  whether 

PoMFRET.      the  necessary  effect  is  to  beat  down  the  fair  inference 
Farol  evi-         f^,^^  ^Yie  written  context ;  *rhich  is  the  most  solemn  de- 
encea  mi  e    gij^y^^j^jj  jjg  ^^^^  make;  particularly,  as  the  parol  declara- 
tion is  not  cotemporary.     The  truth  of  the  declarations 
tion  as  to  sa-  f        j 

tisfaction  of      ^*^y  ^°  ^  great  degree  be  tried  by  the  Will  itself.     As  to 
portions.  ^^^  effect  of  the  declaration  upon  the  written  Will,  that 

is  always  a  difficult  question ;  seeing  these  declarations 
construed  so  very  differently;  which  I  am  authorised 
to  say  by  these  two  cases,  that  have  been  cited.  If 
this  rule  of  presumption  was  once  established,  and  un^ 
derstood  to  be  the  rule,  it  would  have  been  infinitely 
better,  that  it  should  not  be  destroyed  by  small  obser- 
vations upon  small  circumstances;  the  Court  trying  to 
find  out  a  distinction.  It  would  have  been  better  either 
to  have  aided  by  the  rule,  or  to  have  said  boldly,  it 
should  exist  no  longer.  As  to  the  case  o{  Richardsom 
y.  Greese  (97),  supposing,  the  legacy  of  500/.  was  a 
satisfaction  of  the  debt,  a  legacy  of  240L  was  a  very 
good  reason  for  not  giving  that  legatee  5/.  with  the 
other  servants. 


[  54S] 
ffov.lQth.  Tfie  Lord  Chancellor  stated  Chancey's  Case  (98), 

Fowler  v.  Fowler  (99),  before  Lord  Talbot,  Hobbs  t* 
Tate  ( 1(K)) ;  a  bequest  of  250/.  to  a  servant,  to  whom 
wages  were  due  to  the  amount  of  98/. ;  and  the  legacy 

was 

(90)  Ante,  the  notes,  Vol.  of  evidence,    Pole    v.    Lord 

I,    112,  250.     Hinchdiffe  v.  Somen,  and  Dmce  v.  DeHUi 

ffinchcliffe,     Sparkcs  v.  Co-  son,  VI,  309,  385. 

tor,  in,  516,  580.     Trimmer  (97)  3  Atk.  C5. 

V.  Bayne,  VII,  508.     Eobinr  (98)  1  P.  Wmi.  408. 

tany.Wkilley,  IX,  577.    See  (99)  3  P.  Wms.  353. 

f^rtlicri  as  to  the  admissipn  (100)  In  Chancery,  1738. 
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was  held  not  a  satistfactiony  on  account  of  extraordinary 
services;  not  what  the  servant  was  hired  for.  Duffer 
V.  C/mlcrqft  (1).  Stamer  v.  Wade  {2).  Shudal  v. 
JektfU  {S).  Richardson  v,  Greese  {4t\  Debeze  v. 
Mann  (5).  The  Lord  Chancellor  stated  the  last  case 
from  his  own  note,  and  the  cases  before  Lord  Hard^ 
vncke  from  the  notes  of  Mr.  JoddreU\  Mr.  Browne^ 
j(the  King's  Counsel);  and  Lord  Hardwicie^s  manu- 
script notes ;  by  which  the*  printed  report  o(  Bichardsan 
y.  Greese  (6)  appeared  to  be  correct;  Lord  Hard- 
tncke  expressing  his  opinion^  that  by  the  penning  of 
Che  Will  there  was  no  satisfaction;  and  laying  con- 
4siderable  stress  upon  the  words,  "  after  debts  and 
^^  legacies  are  paid.'"  His  Lordship  then  proceeded 
thus  (7).     V 


1805. 


Wallace 

POMFRBT. 


All  the  cases  authorize  the  admission  of  evidence; 
^hich  is  clearly  to  be  admitted  in  thb  instance;  and 
I  am  very  sorry  to  add,  that  I  think  myself  fully  justified 
by  all  the  cases  in  saying,  that  evidence  has  not  only 
been  admitted,  but  at  least  as  much  effect  has  been  given 
to  it,  as  can  be  said  fairly  to  belong  to  it.  I  do  not  ex- 
cept from  this  observation  even  Lord  Thurlow  himself 
in  the  case  of  Debeze  v.  Mann  (8 ) ;  for  in  that  case  his 
Lordship  held  this  upon  the  whole;  that,  though  th^ 
*  testator  had  given  the  legatee  1000/.  upon  marriage,  and 
afterwards^  in  his  life  600/.  more,  in  all  near  240/.  more 
than  the  legacy,  yet  the  legacy  was  to  be  paid ;  con- 
struing the  expression,  that  there  would  be  more  here- 
ailer,  as  his  life  was  a  bad  one^  as  indicating  an  inten- 
tion 


.  (1)  In  Chancery,  1740. 

(2)  In  Chancery.      MSS. 
fUr.JoddrelL 

(8)  2  Atk.  516. 

(4)  3  Atk.  65. 
.  (5)  2  Bro.  C.  C.  165,  519. 

C4)  ^  Atk.  65. 


(7)  This  account  of'  the 
beginning  of  the  jadgment 
ex  relatione, 

(8)  2  Bro.  C.  C.  165,  519. 
Stated  also  by  the  Lord 
Chancellor    from     bis  owp 


[•640] 
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1805. 


Wallace 

V. 
POMFRBT. 


tion  to  give  something  more  at  his  death  ;  and  thereforci 
that  the  gift  of  600/.  more  between  the  marriage  and 
his  death  did  not  satisfy  that  declaration.  I  thinks  I  may 
venture  to  say^  a  determination,  taking  the  other  course, 
might  probably  have  been  justified :  the  testator  alluding 
to  his  death  in  no  other  terms  than  by  saying,  his  life 
was  a  bad  one.  That  case  is  decbive  to  shew,  that 
evidence  must  be  admitted;  and  the  length,  to  which 
the  Court  will  carry  it. 


But,  looking  at  the  parol  evidence  in  this  case,  it  is 
infinitely  stronger  than  in  any  of  the  cases,  in  which 
evidence  has  had  efiect:  provided  it  is  believed;  and 
there  is  great  hazard,  I  admit,  of  deciding  upoa  what  it 
not  true :  but  I  have  no  right  to  reject  thia^  evidence  as 
false.  The  first  part  of  this  declaration  brings  this  very 
much  to  the  case  I  have  cited  firom  Mr.  jBrotme's  (9) 
Manuscripts;  that  the  legacy  was  for  her  attention  to 
him  in  sickness ;  and  the  wages  for  service.  The  sub- 
lEiequent  part  of  the  evidence  is  an  express  declaration 
as  to  what  he  owed  her  for  wages,  that  he  intended  to 
put  her  money  out  at  interest.  It  is  true,  as  has  bectt 
observed  by  Mr.  Romilly^  he  might  have  reduced  the 
legacy :  but  the  case,  if  put  upon  that,  cannot  be  recon? 
ciled  with  what  was  done  in  the  case  upon  Sir  Josepi 
JekylTs  Will  ( 10 ),  and  the  other  cases. 


[  •SSO] 


This  legacy  therefore  is  not  a  satisfaction  of  the 
debtk  The  consequence  is,  the  Bill  must  be  dismissed : 
*  but  the  efiect  of  the  parol  evidence  is  so  strong,  that 
on  that  account  I  am  justified  by  one  of  the  cases  ( 11 ) 
in  dismissing  it  without  costs ;  if  the  Plaintiffs  wiU  pay 
the  legacy,  with  interest. 

(9)  The  King's   Counsel,  *      (10)  ShMdal  v.  JehfU,  2  Aik. 
in  the  time  of  Lord  Hard-     516. 

wieie,  (U)  Bkkardaon  r.  Grte$e, 

.     .    3  Aik.  05 ;  see  page.70.  . 
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ROSE  V.  CUNYNGHAME.  }^^' 

Nov.  22d. 
jaOBERT   UDNY   by  his  Will,    dated  the    1st  of    A  letter  to  a 

June  1801,  gave,  devised  and  bequeathed,  to  tnis-  Solicitor,  with 

.         ^,    .,.  ^  j*«^^  J        •         directions  for 

tees,  their  heirs,  executors,  administrators,  and  assisns,  .     ^, 

»  ©    7  preparing  the 

all  and  singular  his   freehold,  copyhold,   and  leasehold  conveyance  of 
messuages,  lands>  tenements,  and  hereditaments,  at  Ted"  a  purchase,  de- 
dington,  and  all  other  his  freehold,  copyhold,  and  lease-  scribed  gene- 
hold  premises,  whatsoever  and  wheresoever,  and  of  what  rally  as  the 
nature   or  kind  soever,  in  Great  Britain^  and  which  at  *^d  bought  of 
the  time  of  his  death  he  might  be  seised  and  possessed  ^-.notspecify- 

of  or  entitled  to  either  in  possession^  remainder,  rever-  .       ^     «•  .  *' 

.18  not  sufficient 
8ion  or  expectancy,  and  of  which  he  had  power  to  dis-  evidence  of 

pose  by  hb  said  Will,  except  his  freehold  and  leasehold  contract  within 
messuages  in  Pater-noster-Row ;  upon  trust  to  sell  and  the  Statute  of 
dispose  of  the  money.  .  Frauds. 

Therefore  the 
By  indentures  of  lease  and  release,  dated  the   18th  conveyance 
and  19th  o{  August,  1801,  Henry  Peters,  ill  consideration  l>eing  subse- 
of  990/.,  paid  by  Robert  Udny,  conveyed  certain  estates  ^"^^^^  ^®  ^« 
to  him  and  his  heirs ;  to  hold  to  him  and  his  heirs,  to         J^       ^ 

such  uses  as  he  should  by  Deed  or  Will  appoint;  and,  .* 

J  *^«^        ' .       '  no  previous 

in  default  of  appointment,  to  the  use  of  Robert  Udny  contract  ac- 
and  his  assigns  for  lif^,  without  impeachment  of  waste;  cording  to  the 
remainder  to  trustees  for  his  life  to  prevent  dower ;  re-  Statute,  giving 
mainder  to  the  use  of  the  heirs  and  lassigns  of  Robert  h*™  •**  eqoit- 
Udny.  *^^®  interest, 

the  estate  did 

The  testator  died  upon  the  8th  o{  January,  180S.  [^^^Ibyhia 
Under  an  Order,  made  upon  the. application  of  a  pur-  ^iii, 
chaser  of  part  of  the  testator's  estates,  for  an  inquiry, 
whether  the  devisees  in  trust  could  make  a  good  title, 
or  whether  any  and  what  part  of  the  premises  descended 
to  the  heir  at  law,  the  Master's  Report  stated,  that  the 
^licitor,^  employed  by  the  testator  in  the  purchase  from 

Peters^ 


:^i 
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18  05. 


RosB 

V, 

CUNYNG* 

U  AME. 


[♦552] 


Peters,    received  the  following  letter  from  the  testator, 
dated  the  8th  o{  November,  1800: 

"  I  desired  Mr.  Bracebridge  to  acquaint  you  that  I 
''  wish't  yon  to  make  the  title  to  the  land  I  bought  of 
'^  Mr.  Peters ;  and  beg  you  will  attend  that  it  must  be  in 
''  bar  of  dower;  for  which  purpose  it  may  be  made  to 
**  Edward  Vaux  Esqr.  of  London,  merchant,  as  trustee; 
''  and  the  sooner  it  is  done  the  better.  You  would  get  the 
''  particulars  of  the  land  and  the  value  of  the  copyhold 
''  to  be  made  free  from  Mr.  Bracebridge.'* 

The  Report  farther  stated  the  affidavit  of  the  soli- 
citor, that  the  conveyance  of  the  land,  mentioned  in  the 
letter  to  be  purchased  from  Peters,  was  delayed  from 
November  1800  till  August  1801,  in  consequence  of  ob- 
jections taken  by  the  purchaser  of  other  estates,  depend* 
ing  upon  the  same  title ;  the  investigation  of  which  it  was 
thought  advisable  to  wait  The  Master  certified,  that 
his  opinion  was,  that  the  devisees  in  trust  can  make  a 
good  title,  except  as  to  U  acres,  conveyed  to  the  tes- 
tator after  the  date  of  the  Will ;  and,  it  appearing  by 
the  letter  of  the  testator,  that  he  had  purchased  these 
11  acres  long  before  the  date  of  the  Will,  though  no 
conveyance  was  made  to  him  until  after  that  date,  the 
Master  was  of  opinion,  that  the  equitable  estate  passed 
under  the  Will  to  the  devisees ;  and  the  legal  estate  de« 
scended  upon  his  heir  at  law  in  trust  for  the  devisees  of 
his  Will;  and  therefore  the  devisees  and  the  heir  at 
*  law,  joining  in  the  (conveyance,  as  die  Master  conceived 
the  heir  might  be  compelled  to  do,  could  make  a  good 
title. 

An  exception  was  taken  by  the  heir  at  law  to  the 
^port;  suggesting,  that  the  Master  ought  to  have 
fif>m^9  that  the  testator  h^d  not,  when  he  made  his  Will 
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SB  suitable  estate  in  the  1 1  acres ;  the  letter  ndt  cwt-^  1805. 

taining  evidence  of  a  contract  by  the  testator  before  the  rXTr 

date  of  his  Will  for  the  purchase  under  such  cirdim-  «. 

stances  that  a  Court  of  Equity  conld  have  enforced  it ;  ^Ji^3^^^ 
and  therefore  he  had  not  at  the  date  of  his  Will  any 
esta,te>  that  could  pass  by  it.     . 


HAMfi.. 


Mr.  Romilly  and  Mr.  CuUen,  in  support  of  the  Ex- 
ception. 
There  is  no  evidence  of  the  alleged  contract^  previous 
to  the  Will,  except  the  letter  of  the  testator  to  his  so- 
licitor. It  is  true,  though  formerly  doubted,  a  letter  to 
an  agent,  stating  the  terms  of  the  contract,  will  prevent, 
the  effect  of  the  Statute  of  Frauds ( 12).  But  this  letter, 
containing  no  terms,  nothing  as  to  what  was  purchased, 
or  the  price,  mentioning  only  '^  the  land "  he  bought 
from  Peters,  does  not  state  a  contract,  that  can  take 
the  case  out  of  the  Statute.  Upon  that  letter  a  de* 
cree  for  a  specific  performance  could  not  have  been 
obtained. 

Mr.  Richards^  Mr.  Trower,  and  Mr.  Martin,  for  the 
Report. 
The  testator  took  the  conveyance  of  these  11  acres 
under  a  previous  agreement ;  by  the  effect  of  which  he 
*had  the  equitable  interest;  and  might  have  insisted  [  ^553  ] 
upon  a  performance.  This  letter,  speaking  of  the  title 
to  the  land,  bought  of  Peters,  is  evidence;  and  may 
be  considered  as  forming  part  of,  or  referring  to,   the  .  .   , 

subsequent  deed.  It  is  quite  sufficient  in  a  letter  to 
refer  to  a  jpaper-writing  not  signed  j  which,  if  suf- 
ficiently explicit,  will  have  effect  as  a  writing  within 
the  Statute  (13).  The  acknowledgment  of  the  con- 
tract 

(12)  Stat.  29  Ch.  II,  c.  3.  the  note,  ante,  Vol.  Ill,  713. 
See  Taumey  v.  Crawiher^  ^13)  Fonter  r.  Hale,,  ante^ 
8  l^ro.  C.  C.  161,  318;  and     YoK  m>e96. 
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1805. 


RosB 

V. 

CUNTNG- 

HAMB. 


tract  by  letter  is  what  binds  the  party:  taking  it  out 
of  the  mischief,  against  which  the  Statute  was  directed; 
and  the  terms  may  be  proved,  or  admitted  by  the  m- 
swer.  This  letter,  directing  the  solicitor  to  prepue 
liie  conveyance,  must  mean,  according  to  the  termi 
of  the  agreement;  which  is  stronger  than  the  simple 
recognition  of  the  contract.  The  solicitor  may  be 
considered  the  agent  both  of  the  Tendor .  and  the 
vendee. 


[  ♦SS*] 


Mr.  RomiUyy  in  Reply. 
The  proposition  is  new,  and  contradicted  by  manj 
cases,  that,  if  it  appears  in  writing,  that  there  was  an 
agreement,  though  it  does  not  appear  what  it  was,  dnt 
is  sufficient.  Suppose,  the  solicitor  could  be  considered 
the  agent  of  both  parties ;  of  which  there  is  no  evidence; 
or,  even  suppose  an  agreement  in  the  terms  of  tim 
letter  had  been  signed  by  both  parties,  and  had  been 
thus  expressed,  ^'  the  land  mentioned  between  us,  and 
**  upon  the  terms  mentioned  between  u^  ;**  such  an 
agreement  could  not  have  been  executed.  That  was  de- 
cided in  Brodie  v.  St.  Paul  (14).    The  mischief,  against 

which 


(14)  Ante,  Vol.  I,  926.  Id 
the  valuable  Collection  of 
cases,  decided  by  Lord  Rc' 
desdale,  (1  Schoale's  4*  -^ 
Frmf$  Repwtiy  page  35, 
^Clinan  v.  Cooke),  his  Lord- 
ship, speaking  of  the  case  of 
Brodie  v.  St.  Paul,  as  a  de- 
cision upon  the  point,  that 
the  terms  of  an  agreement 
within  the  Statute  of  Frauds 
cannot  be  supplied  by  parol 
evidence,  says,  **  It  is  ex- 
**  tremely  difficult  to  collect 


'*  that  from  the  Report  of 
'*  the  case ;  for  I  obserre, 
«<  that  the  Reporter  his 
**  omitted  to  state  the  ftct, 
"  on  which  the  queitioB 
**  turned :  he  does  not  state 
"  the  agreement :  and  yoi 
**  only  discover  from  the  a^ 
*<  gument  what  was  reaDj 
**  the  question  between  tbe 
"  parties.** 

As  that  Report  is  frequeat- 
ly  referred  to,  and,  except  in 
this  instance,    without  ani- 

madversioB, 
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wbich    the  Statute  (15)  was.  directed  prmcipally«   waa  1805. 

perjury  as  to  the  terms  of  agreement.     It  camiot  be  rXTr    " 

conceived,  the  Legislature  intended  so  nugatory  a  thing  t?. 

as  to  prevent  perjury  merely  as  to  the  fact  of  an  agreed  Cdnyno- 
ment;  not  as  to  the  terms.     It  is  to  be  lamented,  that 
the  Statute  has  been  so  much  infringed. 


IIAME; 


The  Lord  Chancellor. 
The  question  is,  whether  in  Law  or  Equity  the  tes- 
tator had  this  land  at  the  time  he  made  his  Will.     It 
has  been  long  decided,  that,  where  a  written  agreement    Whereawrit- 
Ibr  the  purchase  of  an  estate  has  been  executed,  the  ten  agreement 
purchaser  has  the  estate  in  Equity ;  and,  as  he  has  it  in  ^^^  ^®  P^"^ 
Equity,  it  wiU  pass  by  lys  Will;   which  will  not  be  re^  '^**^*  ^^  ^ 
▼oked    by    the   subsequent    conveyance    of   the    legal 
*  estate  (  16  ).     But  that  decision  has  always  gone  upon  L  ^^^  Jted  the 
this ;  that  the  party  has  it  in  equity  by  force  of  the  con-  purchaser  has 
tract.     The  ground,  upon  which  this  case  is  pdt,  is,  qot  the  estate  in 
that  he  had  the  estate,  but,  that  this  letter  is  evidence.  Equity ;  and  it 
upon  which  a  specific  performance  could  be  compelled ;  ^.     P***  "^ 

and,    that  letter  being    previous  to   the  Will,  it  is  al- '*")^***'7*"«^ 
,,,,«,,,,  ,-,,      will  not  be  ro- 

laged,  that  therefore  he  had  the  estate  m  equity.     The  y^j^^j  j^^  *u^ 

^^^"^^T^  subsequent 

conveyance  of 
madrersioQ,  (see  post.  Vol.     tuted  the    agreement.      In-  the  leiral  estate. 

XV,    523)    it  will    not    be  deed  his  Lordship's  account 

thoQgbt  improper  to  observe,  of  the  case  from  his  recoUec- 

that,  the  point  in  the  caase  tion    corresponds    precisely 

being,  what  was  the  agree-  with  the  Report.     See  also 

nient,  and  the  Bill  being  dis-  2  Sch.  Sf  Lef,  7,  557.     3  Mer, 

missed,  as  that  could  not  con-  63. 

sistently  with  the  Statute  of         (15)  Stat.  20  Ch.  II,  c.  3. 

Frauds  be   ascertained,   the         (16)  Doe  v.   Pott,  Doug. 

agreement  conld  be  stated  in  684.      Watts    v.    FuUarton, 

no  other  way  than  by  stating  cited  Doug,  601.  See  Brydges 

the  terms,  which  each  party  v.  The  Duchea  of  Chandoe, 

insisted,  as  having  been  read  ante,  Vol.  II,  417,.  and  the 

upon  the  first  meeting  from  references. 

the  paper  referred  to,  consti- 


HAMS. 
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1805.         answer  to  that  is,  that  this  letter  does  not  express'  the 

^^^         terms  of  the  agreement,   in  such  a  way^  that  a  specific 

i;.  performance  could  be  compelled.     It  amounts  to  no  more 

CuNTNG-      than  that  there  was  a  parol  aj^eement  upon  some  terms  r 

admitting  that ;  but  leaving  altogether  to  parol  evidence 
to  say,  what  the  terms  were;  and  therefore,  what  the 
agreement  was.    The  Will  was  made  immediately  after- 
wards.    Suppose,  the  testator  had  died  the  day  after- 
wards ;  could  his  heir  have  claimed  this  land  by  descent  ? 
The  vendor  might  have  said>  he  should  hot    have  it 
The  executor  might  have  refused  to  pay  for  it.    If  die 
heir  could  not   have  claimed  in  that  case,  the  reason 
must  be,  that  it  was  not  the  estate  of  the  ancestor^    If 
that  is  so,  how  can  the  devisee  claim  the  estate,  as  hav- 
ing been  his  ?    The  possibiUty,  that  the  executor  may 
pay  for  it,  is  nothing ;  as  then  it  would  be  his  only  by  th^ 
voluntary  accession  of  the  representative.    But  it   does 
not  rest  there.     Could  Peters,  or,  if  he  had  died  at  that 
moment,  could  his  heir  have  been  compelled  to  convey! 
They  could  not  have  been  compelled*      The  testator 
neither  had  the  estate  in  equity;  nor  could  call  for  it 
The  subsequent  conveyance,  therefore,  is  the  instrument 
by  which  the  estate  became  his ;  and,  that  being  subse- 
quent to  his  Will,  the  estate  did  not  pass  by  it. 

Therefore  allow  the  Exception. 
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OGLE'S  CASE.  •  ^805. 

Nov.  22c/. 
'TLJR.  ROMILLY  moved,  that  a  bankrupt  should  be     Bankrupt  on 
discharged  frojm  an  arrest,  and  detainers,  lodged  motion  in  the 
against  him ;  as  having  been  arrested  in  London  in  his  "^nkniptcj 
way  ftamBath  to  Liverpool,  for  the  purpose  of  examin-     '"^  *'^® 
ation  before  the  Commissioners;  observing,  that  a  petition       «  «  .  . 
is  not  necessary  for  this  purpose.  3g  having  been 

arrdsted  on  his 
Mr.  Wetherell,  for  the  Plaintiff  in  the  action,  opposed  wfty/thongh 
-the  motion;  suggesting,  that  the  bankrupt  was  in  London  ^^^h  a'devia- 

for  other  purposes,  distinct  from  his  bankruptcy.  ^^*  ^^  fi^ 

for  the  j[inrpo8e 

__     ^      ,  _,  ,      ,  of  examination 

The  Lord  Chancellor  agreed,   that  a  petition  was  before   the  -^  - 

not  necessary;   referring  to  Ayletfs  CasCf  before  Lord  Conmiissioii- 

2%urlaw;  in  which    the  application  was  vivd  voce  in  enu 

Court  (17). 

His  Lordship  observing,  that  the  right  to  the  discharge 
depended  on  the  point,  whether  the  bankrupt  was  bond 
Jide  on  the  way  to  his  examination,  upon  the  affidavits 
niade  the  Order,  that  the  creditor,  who  had  arrested  him, 
should  discharge  him;  and,  that  all   parties,  who  had  • 

lodged  detainers  against  him,  or  who  should  lodge  de- 
tainers against  him,  before  he  should  be  discharged 
from  that  arrest,  should  discharge  him  from  those  de- 
tainers ( 18  ) ;  and,  that  service  at  the  last  place  of  abode 
should  be  good  service. 

The  Order  was  taken    by  the  Register;  but  upon 
.Mr.  Romitti/*a  suggestion,  that  it  ought  to  be  in  the 

0 

bankruptcy,  the  Lord  Chancellor  said,  it  would  be  safer 

(17)  Ex  parte  King,  ante,         (18)  See  Ex  parte  DumbeU, 
TqI  VII,  812.  ante,  VoL  X,  828. 
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to  make  it  in  bankruptcy;  and  made  flie   Order  ac- 
cordingly ( 19). 

(19)  Ante,  Sidgier  v.  Birch,     Ex  parte  Donlevy,  VII,  312, 
Vol.  IX,  69.  £x  parte  King,     317,  and  the  note,  III,  31. 


1805. 
Nov.  Mi,  tttk, 

28tf. 
The  prociMd- 
iogs  under  a 
iCommission  of 
Baokmptcy, 
superseded, 
orderedto  be 
produced  at 
the  hearing  of 
a  cause  in  the 
Court  of  Chan- 
cery in  J^e/iSiM/, 
with  a  view  to 
cTidence  from 
the  bankrupt's 
examination. 
Bat  not  of 
coarse* 


[•668] 


BERNAL,  Ex  parte. 

^I^HIS  petition  prayed,  that  the  examination  of  a  bank- 
rupt under  a  Commission,  which  bad  been  super- 
seded, may  be  produced  at  the  hearing  of  a  suit  in  the 
Court  of  Chancery  in  Ireland. 

The  Attorney  General^  Mr.  Piggott,  Mr.  Ramillgf 

* 

and  Mr.  Hart,  in  support  of  the  Petition. 
Admitting,  that  this  discovery  is  compelled  by  the 
.law,  why,  being  made,  should  it  not  be  used  in  a  civil 
suit?     It  is  not  obtained   under  pain  of  death.     The 
only  penalty,  under  which  the  bankrupt  submits  to  ex- 
amination, is  the  penalty  of  j>erjury,  if  he  swears  fisdaely; 
but  liiat  peril  ought  not  to  ^weigh,  where  the  examina- 
tion is  to  be  used  in  &  civil  suit  between  subject  and 
subject.     Examinations,    that  are    refused  in   criminal 
cases,  are  received  in  civil  suits.    Thus  a  man,  under 
examination  before  a  magistrate,  is  not  bound  to  make 
a  discovery :  but,  if  he  does,  that  declaration  may  Ji^ 
given  in  evidence  in  a  civil  action;  always  confining  H 
to  civil  cases.    Is  it  not  better,  th^t  the  bankrupt  ahonld 
be  compelled  to  pay  a  fictitious  debt  upon  fais  own  con- 
fession, than  that  a  creditor  should  by  being  deprived  of 
the  benefit  of  his  confession  lose  an  honest  debt  t  Sup- 
pose, tiie  bankrupt  might  have  demurred  to  a  qoer 
*  tion ;  .evep  as  the  answer  might  forfeit  his  life :  he  Qi;^t 
to  have  demunned ;  and,  having  waived  ti^it  a^noMlgCf 
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is  now  too  late  in  the  objection.    If  this  confession  had         1806. 
been  made  in  a  suit  in  Chancery,  this  application  would      Bernal 
have  been  of  course ;  and  the  proceedings  in  bankruptcy      £g  parte. 
are  as  much  in  your  Lordship's  custody  as  the  proceed- 
ings in  a  cause  in  the  Court  of  Chancery  are  in  the 
custody  of  the  Lord  Chancellor.    The  circumstance,  that 
the  Commission  has  been  superseded,  does  not  make  any 
difference. 

Mr.  Fonblanque,  for  the  Bankrupt,  opposed  the  Pe- 
tition. 

77*6  Lord  Chancellor. 
It  struck  me,  that  this  petition,  for  an  order  to  have 
the  proceedings  under  this  Commission  of  Bankruptcy^ 
produced  at  the  hearing  of  a  cause  in  the  Court  of 
Chancery  in  Ireland,  was  new,  as  an  application  of 
course.  I  recollected  requests  of  a  similar  nature  made 
to  my  predecessors,  perhaps  not  in  a  very  formal  way : 
but  I  had  no  recollection,  that  such  a  request  had  been 
granted.  When  the  application  was  made  in  the  vaca- 
tion, it  occurred  to  me,  that  it  might  be  right  in  the 
particular  case  to  direct  such  a  production :  but,  recol- 
lecting the  situation  of  the  party,  in  bankruptcy,  and 
the  purpose  for  which  it  was  asked,  I  had  doubts, 
whether  it  ought  to  be  granted  of  course ;  or,  whether 
80  much  of  the  nature  of  the  case  ought  not  to  be  dia- 
closed  as  would  shew,  that  the  application  was  not  to 
gratify  curiosity,  or  with  a  worse  motive ;  but  for  pur- 
poses of  substantial  justice;  the  execution  of  which 
with  reference  to  all  the  circumstances  made  it  fit,  that 
snch  a  production  should  be  made.  I  was  afterwards 
informed,  there  had  been  a  case,  in  which  such  an  appli- 
cation had  been  granted  of  course  by  the  Master  of  the 
^  Rolls.  But  I  cannot  look  upon  that  case  as  a  con-  [  ^559  ] 
tlderable  authority.  First,  I  doubt,  whether  the  Master 
of  the  Bolls  would  have  made  that  order,  if  the  subject 

NNg  had 
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1804.         liad   been  explained.    Where  the  papers  are  of  record 
^^^  in   another  Court  of  Justice,    this  Court  says,    if    they 

Ex  parte.  ^^"1^  ^^  evidence,  they  shall  be  used  at  the  hearing. 
Papers  of  Re-  saving  all  just  exceptions :  but  in  that  instance  the  de- 
cord  in  an-  termination  is  upon  the  production  in  this  Court  of  Pa- 
other  Court  of  pers,  for  which  the  party  can  apply  to  the  other  Court 
Justice,  used  j^  jure.  Whether  the  party  can  apply  any  where  to 
at  the  hearing  jj^^^  papers  in  bankruptcy  produced,  it  cannot  be  said, 
"h  *C^*^  of  *^^*  ^^^  Master  of  the  Rolls  can  make  such  an  Order. 
Chancerv  sa?-  ^^^^^  ^^  considerable  question,  how  far  this  can  be 
ing  just  excep-  received  in  evidence  ;  attending  to  the  circumstance, 
lions.  that    the  bankrupt  is  called  upon  to  pass  his   exami- 

nation ;    and   farther,    that   the   Commission    has  been 
auperseded. 

Nov*  23rf»  The  Order  for  producing  the  proceedings  at  the  hear- 

ing of  the  cause  in  Ireland  was  made  ( 20  ). 

(20)  Ex  parte  Warren,  post,     Depositions,  &c.  anteyToI.  I, 
Vol.  XIX,  102.    See  as  to      162,  and  the  note, 
ilie  prodnction  of  Records^ 


1805. 

Jiiiie20l«.  MINOR,   Ex  parte. 

Nov.l^k,2Bik. 

A  purchase        TJPON  the  27th  of  August,   1804,   the  King's  Head 
before  the  Inn,  and  other  premises,  in  Pershore,  part  of  the 

Master  is  not     ^g^j^  ^f  ^  junatic,  were  sold  before  the  Master.     Under 

^      "^      ^     ~    a  petition,  presented  by  this  petitioner,  upon  the  28th  of 
fore  connrma-  ^  ^  r  ^     r 

tion  of  the  Re-  ^^^^^^^9    ^^  biddings  were  opened  ;  and   the  peti- 

port.   There-    tioner  was  reported  the  best  bidder  at  the  resale,  which 

fore  a  loss  by    took  place  upon  the  9th  of  February ^   1805,   at  the  price 

fire  aftor  the    of  720/.     On  the  26th  of  February  he  presented  a  pe- 

Report,  but      tition,   that  the  report  might  be  confirmed,   &c.     Oo 
befere  con-  ^ 

firmation,  falls 

upon  the  vendor ;  and  the  eircanutaace,  that  the  sale  bad  been  delayed 

by  the  pnrchasev  having  opened  the  biddingt^  was  not  attended  to.  . 
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the  28th  oi  February t  before  any  order  made  upon  that  18es« 

|>etitiony  a  barn  and  stable,  part  of  the  premises*  com-       mJi«or 
prised  in  the   lot  sold,  were  destroyed    by   fire;    not      Ex  parte 
having  been  insured.     The  purchaser  presented  a  peti-r 
tion  .  to  have  the  value  of  the  premises  destroyed  ascer- 
tained,   and  the  amoiuit    deducted   from  the  purchase- 
xnoBey. 

'     Mr.  Dou)d€8weUy  in  support  of  the  Petition. 

It  is  necessary  to  distinguish  the  case  from  Paine  v. 
Meller{2l).  That  was  decided  upon  the  ground,  that 
from  the  date  of  the  contract  the  purchfiser  was  in 
equity  the  absolute  owner  to  all  intents  and  purposes  of 
the  premises  purchased.  But  a  sale  before  the  Master 
is  not  the  same  as  other  sales  in  the  common  way,  by 
private  contract  or  by  auction,  in  that  respect.  Before 
the  Master  the  highest  bidder  cannot  be  considered  the 
awner  ta  all  intents  and  purposes  until  the  confirmation 
of  the  Report^  ^  If  the  premises  were  in  the  interval 
increased  by  accident,  as  if  a  mine  had  been  disco- 
vered your  Lordship  would  require  him  to  increase  the 
price.  Ex  parte  Manning  (22).  Davy  v^  Barber  {2SS)» 
Bhunt  v.  Blount  (2*), 

Mr.  Thomson,  for  the  Committee. 
In  the  last  case  mentioned,  there  must  be  some  mis- 
take as  to  the  Dictum,  that  the  Court  regards  only  the 
time  of  the  execution  of  the  conveyances ;  which  was 
not  the  point  before  the  Court.  This  is  a  very  unfavour- 
able case  for  this  application :  this  purchase  being 
made  upon  opening  biddings  ;  putting  aside  the  former 
purchaser,  upon  an  advance  of  70/.  Upon  what 
principle,  referring  to  all  the  legal  and  equitable  conse- 
quences, 

(21)  Ante,  Vol.  VI.  349.     post,  Twigg  v.  FiJieU,  Vol, 
Barjbrd  v.  Furrier,  \  Madd.     XIII,  617. 
632.       Amon   v.     Tmcgaod,         (22)  2  P.  117//.  410. 
iJac.    8f   Walk.  637.      See         (23)  2  il/ A.  489. 

(24)  3  Atk.  636, 
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1B05.         quencesi  attaching  upon  sales,  can  the  Court  distinguisli' 

^y'^'^^  sales  ^before  the  Master  from  sales   in  any  other  way  ? 

Minor,       _         ,.  ,,  ^  .tmirf 

Exvarte*       -^rom  the  time,  when  the  purchaser  signs  the  Masters 

book,  and  has  a  report,  declaring  him  the  purchaser, 
all  those  consequences  must  attach  upon  him«  If  he 
dies  soon  afterwards,  the  sale  may  be  enforced  agaiinst 
his  representative;  and  the  estate  would  in  this  Court 
be  considered  real  estate  :  and  go  to  his  heir,  if  he 
had  not  disposed  of  it ;  as  he  might  do  in  his  life, 
or  by  Will.  If  a  benefit  had  accrued,  the  vendor 
could  not  claim  it.  The  cases  in  common  sales  are 
very  hard ;  and  a  prodigious  advantage  has  been  gained 
by  the  purchaser  in  consequence  of  the  event :  TVkiie 
V.  Nutt  (  25  )•  Mortimer  v.  Capper  ( 26 ).  Jackson  v. 
Lever  (  27  ).  In  Mortimer  v.  Capper  no  payment  had 
been  made;  and  yet  the  principle,  that  from  the  date  of 
the  contract  the  estate  belonged  to  the  purchaser,  and 
the  money  was  the  property  of  the  vendor,  prevailed; 
and  the  vendor  got  nothing.  It  is  true,,  there  is  this 
peculiarity  in  a  sale  before  th6  Master,  that,  until  the 
Report  is  confirmed,  the  purchaser  is  not  quite  sure  of 
his  purchase  ;  though  he  is  always  bound  from  the 
time  of  the  contract ;  and  he  cannot  refuse  to  com- 
plete his  contract,  if  he  finds  it  not  to  his  advantage.  In 
that  respect  it  is  anomalous. 

The  Lord  Chancellor. 
The  question  must  depend  upon  the  point,  what  b 
the  date  and  time  of  the  contract ;  at  which  it  can  be 
said  to  have  been  complete.  Is  the  bidding  in  the  Mas« 
ter*s  office  the  contract  between  the  Court  and  the 
bidder ;  or  only  an  authority  to  the  Master  to  tell  the 
Court,  that  if  the  Court  approves,  the  Court  may  make 

aeon- 

(26)  1  P.  Will  61.  (37)  3  Bro.  C.  C.  606. 

(26)  1  Bro.  C.  C.  166. 
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a  contract  with  him  upon  the  tenns  proposed  ?    Let  the  1805. 

Master  certify  to  me,  what  were  the  conditions  of  s^Ie ;        Minor 

and  what  has  been  the  deterioration  in  value  by  the  fire ;       jg^  parie* 

aad  resenre  the  t^uestion ;  for,  though  the  sum  is  not 

large,  the  question  is  one  of  the  most  considersbk,  that 

has   occurred    for  some  time.      In  some  of  the  cases, 

diat  have  been  cited,  the  change  of  property  b  said  to 

be  from  the  date  of  the  Report :  in  others  from  the  time. 

of  the  conveyance :  so,  that,  though  confirmed  as  the 

best  purchaser,  if  he  had  not  got  the  conveyance,  he. 

would  have  been  entitled  to  say,  the  estate  was  not  his. 

Thi^  cannot  be  according  to  the  principle.     Suppose^ 

this  person  had  insured  the  premises,  while  in  the  Mas* 

ter's  office,  from  fire :  would  he  according  to  the  cases 

in   late  times  have  had  an    insurable,  interest  ?     His 

interest  is  not  near  so  thin  as  many,  that  have  been 

ccmsidered  insureable  {28). 


The  Mastcr*s  Report  having  ascertained  the  deteriora^      IVoo.  Ibih 
lion  in  value  of  the  premises  in  consequence  of  the  fire 
at  75L  I6s.f  another  petition  was  presented  to  have  that 
sum  deducted  from  the  purchase-money. 

The  Lord  Chancellor  stopped  Mr.  Romilly  and 
Mr.  Dowdeswelli  in  support  of  the  petition ;  declaring 
his  opinion,  that  the  loss  occasioned  by  the  fire  must 
fiill  upon  the  vendor;  and  made  the  order  accordingly^ 
with  costs.  On  a  subsequent  day  his  Lordship  said,  Nov.  2QUL 
that,  since  he  made  the  decision,  he  found  it  con- 
flrmed  by  what  Lord  Hardwicke  says  in  The  Attorney' 
General  v.  Day  ( ^ ),  as  to  carrying  a  purchase  into 
execution  against  the  representative,  afler  the  Report 
is  confirmed  (  30 ). 

(28)  Edie  v.  Andenon,  cited         (30)  Twigg  v.  Fifield,  post, 
mote.  Vol.  VII,  802.  X,  351.     Vol.  XIII,  517. 

(20)  1  Ves.  21 B;  see  page 
*2L 
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1805.  The  ATTORNEY  GENERAL  v.  VIGOR. 

Receivers  and  Ti/f  R.  FRERE  moved,  that  a  Receiver  may  be  aUowed 

Committees  for  necessary  repairs,  that  had  been  done, 

not  to  apply 

'  The  Lord  Chancellor  oranted    a  reference  to  the^ 
in  repairs  to  .       . 

anv  consider-  Master,  to  inquire,  whether  the  repairs  were  reason- 
able extent  ^^^^  >  ^^^^  liberty  to  apply.  His  Lordship  observed, 
without  a  pre-  that  the  Court  was  not  in  the  habit  of  permitting  Re- 
vioQs  applica-  ceivers  and  Committees  to  apply  the  trust  fund  in 
^^^*  repairs   to  any  considerable  extent  without  a  previous 

Upon  a  Re-    appKcation  (31). 
ceiver's   appli- 
cation to   be         (31)  See  ante,   Ex  parte  Marton,  Ex  parte  ffilbert,  397; 

allowed  for  re-  apd  tjie  note,  Vol.  I,  85, 

pairs  done,  an 

inquiry  was  directed^  whether  the  repairs  were  reasonable. 


ia05.  TAPPEN  V.  NORMAN. 

Nav.2Sth. 
Order,  that  the  1\TR-   THOMSON  moved,  that  the  name  of  an  In- 
nameofanln-  fant  Plamtiff  may  be   struck  out;   that  he  may 

fant  Plaintiff  b^  nj^de  a  Defendant  ( 32 ) ;  and  that  his  mother  may 
may  be  struck  ^^^   jj^  j^j^   j^ng^g^,  as    guardian,  without   an    appoint- 

'  .  .      ment  in  the  usual  way:   observing,  that  the  latter  part 

may.  be  m^de  "^  .  . 

a  Defendant.  ^^  ^^^  motion  was  new ;  -  but,  the  infant,  being  abroad, 
^  T  r  ^  coidd  not  be  brought  into  Court, for  the  purpose  of 
Defendant  having  a  guardian  appointed ;  and  the  proceeding  was 
abroad  cannot  ^^^  ^^^  benefit,  in  order  to  take  care  of  his  interest; 
have  a  guar-    and,  if  it  ioannot  be  done  in  this  way,  there  must  be  a 

dian  assigned,    Commission. 

to  put  in  his  j%g 

answer,  on 

moUon:  but         (g^)  Ante,  Lhyd  r.Makeam,  Vol.  VI,  145.      Motten'fi 

a  Commission    filuckreih,l,U2. 

most  go. 
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The  ZorJ  Chancellor  asked,  if  there  was   any  in-'  t8(^.* 

stance  of  this;  and,  the  Register  answering,  that  there'  xTppKii^ 

was  no  instance,  said,  a  Commission  must  go  ( S3  )•  «, 

(33)  la  Jangsma  v.  Pfiel,      Order  was  made;  several  sii  NokmA!^ 
ante.  Vol.  IX,  356,  such  an      milar  Orders  being  prodoced. 


SMITH  t>.  ALTHUS.  1805. 

Dec.  ItIL 
A    MOTION   was    made,    that .  the  Master   may  be    Evidence  in 

directed   to  receive  evidence,  which  he  had   re-  the  cause, 
fused.  though  not 

read  at  the 

Mr.  RomiUy,  in  support  of  the  Motion,  said,  a  notion  |J*"°^'  "^*f 
had  got  .into  the  Master's  Office,  that  they  could  only  ^^  Mastbt 
receive  evidence,    that  was  read  at  the  hearing ;  which    Witnesses 
could   not  be  correct;    that  Hugh   v.    Williams  (34),  examined  in 
Sandford  v.  Paul  (35),   and  Browning  v.  Barton  {S6\  the  cause,  can- 
were  all  upon  application  to  examine  the  same  witness :  ^®*  ^®  ®**" 

but  there  was  no  instance  of  an  application  to  examine  ™'°®^  oefore 

,,  ^'^  the  Master 

imother  person.  .^,      .^     .^ 

*  without  leav6 

of  the  Court: 
The  Lord  Chancellor.  bai  other  per- 

The  danger  of  permitting  farther  examination  applied  sons  may  ;an4' 

only  to  re-examinatipn  before  a  decree,  not  to  examina-  to  the  same  . 

fion  before  the  Master  afterwards,  the  object  in  direct-  P®M^^» 

ihg  the  inquiry  being  to  obtain  farther  evidence.    The 

Master's  opinion,  if  founded  in  principle,  must  produce 

this  consequence,;  that,  where  the  Court  sees  upon  the 

evidence  ground  for  farther  inquiry  ujpon  a   fact,  the 

evidence  before  the  Court  cannot   be  read  before  the 

Master,  unless  it  has  been  actually  entered.  Where  the 

Court  direct  inquiry  into  a  fact,  it  is  In  the  nature  of  & 

new  issue  joined';   aiid  what  would  be  evidence  in  aiiy 

pther  case,  will  be  evidence  before  the  Master.      My 

opinioQ 

(34).  bJtro.C.'C.  100.  ^  (8«)  S/M^M^v 

(35)  9  Bro.  C.  C.  370. 


Smith 
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l605J  opinion  is,  that^  if  the  matter,  deposed  to  in  the  cause, 
has  really  the  character  of  evidence  upon  tfie  matter 
directed  by  the  decree  to  be  inquired  into,  it  may  be 
Althus.  received  in  evidence  before  the  Master.  As.  to  the  ex- 
amination before  the  Master  of  Uu>se  witnesses,  who^ 
were  examined  in  the  cause,  there  must  be  an  application 
for  leave  to  examine  them:  but  as  to  persons,  who  were 
not  witnesses  in  the  cause,  they  may  be  examined  before 
the  Master  to  the  same  points  ( 87  )• 

(37)  Browning  v.  Burton^     Paul,  ante,  Vol.  I,  386,  and 
Sawyer  v.  Bawyer,   2  Dick,     the  notes,  400. 
508,  639.      See  Sandford  v. 


1805i  NORRIS  r.  KENNEDY. 

J)ee.lUh,l2ik. 

Plaintiff,  enti-    TOHN  and  Angus  Kennedy  carried    on  business  in 

tkd  to  an  In*  partnership :  John  residing  in  London,  and  Angus  in 
jonctioii,  on  Jamaica.  Goods  were  consigned  to  them  by  Barclay 
**^*^*'  "^y^  and  Norris,  of  Manchester,    for  the  purpose  of  sale  in 

.  ^  \ ,  "  the  West  Indies.  In  1802  an  action  was  brought  by 
ings  at  law  by  o         / . 

A  nartv  abroad  ^^  ^^^^^y^  for  a  sum,  claimed  by  them  to  be  due 
most  state  the  ^^^  ^^^  balance  of  accounts.  In  1803  a  Bill  was  filed 
whole  of  his  by  ^orm,  the  surviving  partner  oi  Barclay  \  diarging 
case  within  his  the  Kennedys  with  fraud,  by  representing  the  produce, 
knowledge  Qf  ^^  g^^g  ^  ^  much  lower  than  tbeir  actual  amount; 
^P^^  -^11  .^"^  atating,  that  a  balance  was  due  to  the  Plaintiff^  and 
rannot  after  P^^^y^^g  *"*  Injunction.  To  that  Bill  John  Keimedy  put 
Answer  upon  ^  ^^  answer  in  November  1803,  Angus  in  May  1805  \ 
which  he  nei-  insisting^  that  the  account,  rendered  by  the  Defendants, 
ther  moved  of  the  produce  of  the  sales  was  just  No  Exception  was 
nor  excepted,  i^ken  to  either  answer :  nor  was  any  modon  made  for 
liave  the  In-  ,n  Injunction:  but,  after  the  answer  of  Angus  Kennedy 
juic  on  open   ^^^^  .^^  ^  g.jj  ^^  amended ;  stathig  a  new  case,  with 

and  affidavit     ^^^^^  ^  b^Us,  that  ha4  been  drawn  in  part-paymeo^ 

as  a  general  ^^ 

rule;  subject  to  exceptien;  as  circoinstances  come  to  his  knowledge 
suseqnently :  surprise,  ^l:c. 
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•f  the  consignments^  and  renewed  from  time  ib  time  ; 
and  upon  that  amended  Bill  a  motion  was  made  for  an 
Injunction,  supported  by  affidavit.  Johii  Kennedy  had 
become  a  bankrupt :  and  weht  abroad  about  two  year^ 
after  his  answer  came  in. 


1605. 


NORRIS 

KsNNBinri 


Mr.  Romilly  huA  Mr.  Bell,  for  the  Plaintiff;  moved  for 
the  Injunction;  distinguishing  this  case  upon  the  cir^ 
cumstance,  that,  the  Defendsuits  being  abroad^  the  motion 
must  be  made  upon  affidavit ;  and,  in  order  to  iaccount 
for  not  having  brought  forward  the  subject  of  the  amend-* 
ments  sooner,  said,  the  discovery  was  not  obtained, 
until  the  answer  of  Angus  Kennedy  came  in;  who 
alon6  could  give  an  account  of  the  sales;  the  answer 
of  John  being  only  upon  information  froiii  the  bthet  I 
and  that,  before  the  answer  of  Angta  Kennedy  wad 
obtained,  the  Plaintiff^  did  not  know,  the  Defenclantd 
meant  to  go  into   the   bill   transactions,    and   to  ihisisi 

upon  a  b  Jance  as  due  to  them  upon  the  whole. 

« 

Mr.  Richards  and  Mr.  WethereUi   for  the  Defen* 

dants. 

This  is  an  application  against  the  genetnl  cdurse  of 

practice;  for  an  Injunction  upon  aii  amended  Bill:    nd 

new  fact  being  brought  forward,  whtch  the  parties  did 

not  know,  when  the  brigihU  Bill  was  dledj  it  consider^- 

able  time  ago ;  praying  an  Injunction ;  which  Was  nevet 

obtained ;  to  which  Bill  full  answers  were  put  in.     Thi^ 

Court  of  Exchequer  held,  vtk  opposition  to'  Lord  Thur'- 

h'Wf  that  the  Plaintiff*  must  upon  affidavit  aeconht  for  not 

putting  all  his  case  upon  ttie  prigimll  Billt   otherwise 

Injunctions  would  be  got  from  tim^  td  time  by  amende 

ment;  and  great  inconvenience  woidM  b6  produced;  ^s, 

if  fhe  new  matter  had   been  introduced  in  the  iorigind 

Bin,   the  answers  would  have  been  in.     The  PlaintiJF 

*  has  no  right  to  read  any  affidavit,  except  to  expbiin> 

why  aH  tl^e  facts,  that  are  faiaterial|  were  not  introduced 

in 


[♦567] 


d67 


CASES  IN  CHANCERY. 


1804; 


NoRRitf 
Kevnbdt.' 


in  ^tbe  original  bill.  The  object  of  that  bill  wais  to^ 
charge,  the  Defendants  with  a  fraud  in  the  sale  of  the 
consignments  in  the  West  Indies.  To  that  bill  full  ai^^ 
swers  were  put  in*  AVhy  was  not  the  subject  of  these 
amendments  made  matter  of  the  original  bill :  no  new. 
fact  having  come  to  lights  requiring  any  new  discovery? 
The  subject  of  these  amendments  is  a  detail  of  bill 
transactions  between  the  houses;  which  ought  either 
to  have  been  the  subject  of  the  origiilal  bill,  or  should 
have  been  brought  forward  by  amendment  two  years 
ago. 


[•568] 


T%e  Lord  Chancellor. 
The  rule  is,  that,  where  a  party  is  abroad,  and  you 
want  an  injunction  against  his  proceeding  at  law,  in  a 
certain  stage  you  get  it  upon  affidavit.  The  necessity 
for  having  that  was  not  originally  acknowledged  here; 
but  was  adopted  from  the  Court  of  Exchequer.  It  has 
been  correctly  stated  by  Mr.  Richards,  that,  where  an 
amended  bill  has  been  filed  under  such  circumstances  as 
these.  Lord  Thurhw'a  opinion  was,  that,  if  it  brought 
forward  new  matter,  which  would  be  a  ground  for  an 
injunction,  an  injunction  ishould  go.  That  has  been 
considered  by  the  Court  of  Exchequer,  and  the  rule 
there,  as  a  general  rule,  seems  to  me  the  better  rule; 
for,  if  a  party,  knowing  all,  that  is  in  dispute,  does  not 
put  the  whole  case  within  his  knowledge  upon  the  re« 
cord,  particularly,  where  the  Defendant  is  abroad* 
whicb  necessarily  leads  to  delay,  and  the  Defen* 
dant  puts  in  a '  full  answer  to  that  bill,  it  would  be 
very  dangerous  to  hold,  that  after  so  much  time  as 
must  elapse  in  that  case,  the  Plaintiff  shall  be  at  li* 
•berty  to  put  upon  the  record  by  amendment  what  he 
might  have  put  upon  it  originally ;  and  which,  if  he  had 
'done  flo,  would  have  produced  an  answer  before  that 
time;  and,  an  injunction  being  a  dilatory  proceeding,  it 
is  safest,  us  «  geoeralrule,  to  89y»  that  it  ^hall  not  be 

dopct 
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done.     Certainly  very  special  circumstances  may  forito  an 
exception  to  that,  as  to  every  general  rule* 

'  This  is  the  case  of  an  action  brought  by  John  Ken^ 
nedy,  beihg  in  this  countjfy,  in  the  name  of  himself  and 
Angu^'Kennedy.  The  conduct  of  Augus  Kennedy  wais 
therefore  in  the  hands  of  John  ;  who  puts  in  an  answer  j 
tirhich  upon  the  practice  of  the  Court  I  must  take  to 
be  full;  as  the  bill  stood  originally.  It  is  alleged,  that 
the  answer  introduced  new  matter,  not  merely  relative 
to  the  consignments,  in  dispute  by  the  original  record ; 
suggesting  questions  with  regard  to  the  bill  aecbtint 
with  John  Kennedy.  If  John  Kennedy  had  been  the  only 
Defendant,  to  have  made  this  a  case  of  exception,  the 
Plaintiff's  amendment  ought  to  have  been  prompt,  and 
his  affidavit  immediate.  I  lay  the  bankruptcy  out  of  the 
question;  for  the  Defendants,  being  identified  in  the  a,c- 
tioti,  must  be  considered  identified  in  this  suit:  there- 
fore the  Plaintiff  cannot  be  said  to  have  had  an  answer, 
until  he  had  the  answer  of  both.  The  question  then 
is,  both  those  answers  being  full,  do  they^furniish  a 
case  of  exception  to  that,  which,  aa  a  general  rule,  is 
proper?  Frequently,  though  the  answer  is  full,  a  new 
species  of  case  may  make  it  necessary  to  amend.  If  the 
Plaintiff  had  no  reason,  when  he  filed  the  original  bill, 
to  suppose,  that  the  bill  account  was  in  dispute,  but 
was  led  to  imagine,  the  contest  related  only  to  the  con^- 
aignments,  and  the  answers,  considered  as  one  an- 
swer, bring  forward  that  other  article  by  surprize,  and, 
if  the  answer  of  Angus,  being  abroad,  was  not  as  satis- 
^  factory  as  that  ofJbAitupon  that  head,  it  would  form 
a  case  of  exception.  It  depends  therefore  only  upon 
the  fact.  At  present  my  opinion  is,  that  the  in- 
junction ought  to  go :  but  I  will  read  the  bill  and 
answer* 


1805. 


NORRIS 

Kbnnedt, 
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The  Lord  Chancellor, 
This  is  a  bill  for  an  injunction  to  stay  proceedings  at 
law.  An  answer  was  put  in  by  one  Defendant,  and, 
after  a  considerable  time,  by  the  other,  who  was  abroad. 
No  exception  was  taken  to  either  answer:  nor  did  the 
Plaintiff  move  for  an  injunction  upon  the  merits..  The 
answers  therefore  must  be  considered  according  to  the 
practice  of  the  Court  full  to  the  case  put  originally  upon 
tiie  bill.  The  Plaintiff  then  amends;  and  upon  that 
amended  bill  files  an  affidavit;  upon  which  he  insists  he 
is  entitled  to  have  an  injunction,  in  the  same  manner  as 
he  might  have  had  it  upon  affidavit,  when  the  original 
bill  was  filed,  claiming  the  injiuiction  upon  the  new 
matter  in  the  affidavit  All  fair  consideration  calls  upon 
the  Plaintiff,  as  far  as  he  can,  to  state  in  his  original 
bill  the  case,  upon  which  he  prays  an  injunction  (38); 
for  there  would  be  no  end  of  granting  injunctions  with 
every  amendment  upon  affidavit  against  a  party  abroad. 


But  taking  that  as  the  general  rule,  tiiere  may  be 
cases  of  exception ;  as  if  circumstances  come  to  the 
knowledge  of  the  party ;  as  to  which  he  may  give  explana- 
tion, sufficient  to  raise  a  case  of  exception {39);  and  the 
true  question  upon  this  motion  is,  whether  die  circum- 
stances, disclosed  in  this  affidavit,  form  a  ground,  dis- 
tinctly stated,  to  induce  the  Court  to  depart  from  the 
general  rule.    This  affidavit  will  not  do:    leaving   the 

new 


(38)  Ante,  Vol.  I,  30, 
Lady  Markham  v.  Dickemon. 
Post,  XIII,  823.  Jame$  v. 
Ihumet,  XYIII,  522.  7Va- 
ver$  V.  Lord  Stafford,  2Vet. 
21.  Amb.  104.  Bliuy.Boi' 
eawen.  Turner  v.  Baxeley, 
2Fet.4-J?«a.l0l,380.  Sharp 
V.  Aikian,  SVes.  ^  Bea.  144. 
PenfM  V.  Stwfeid,  8  Madd. 
471.    Hie  case  of  PraH  v. 


Archer,  1  Sim.  4r  iSte.  438, 
where^  Amendment  withoiit 
prejudice  to  an  Injonctioa 
on  merits  is  represented  ss  a 
motion  of  coarse,  does  not 
correspond  with  the  autho- 
rities. 

(89)    Man   V.   Tkelbuioit, 

8  Vt9.  4-  Bea.  146,  n.    Ftpcs 

V.    Morthck,    2  Mer.    416. 

Feiey  v.  Wilke$,  SMadd.  476. 
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new  matter^  now  charged  by  the  amendment  And  supple-  UO^. 

•mentd  bill,  unexplained;  and  not  dieclospigi  for  what  i^qrris 

*  reason  that  new  matter  was  not  brought  upon  the  record  v. 

at  an  earlier  period.    Upon  reading  these  papers  I  am  Kbnnedt, 
^convinced,  I  cannot  withoif t  great  danger  to  the  rides  of 
the  Court  grant  this  motion. 


The  Injunction  was  refused. 


1805. 
Feb.  23d. 

PARTRIDGE  v.  HAYCRAFT.  JyneUtk. 

DecWtk. 
^nnHE  Defendant  having  submitted  to  exceptions,  the   Plaintiff;  har* 

PIainti£&  amended  the  bill ;  and  obtained  the  usudi  ^ug  obtained 
order,   that  the  Defendant  shoidd  answer  the  amend-  *^®  ^^^  ^^^ 
ments  and  exceptions  togetiier.    When  the  fiurther  an*-    ^'      ame^d, 
8wer  came  m,  the  Flaintins  again  excepted;  taldng  a  DefomU,!* 
new  set  of  exceptions,  extending  to  the  original  billi  as  g^i^y  gng^^er 
well  as  the  amendments.    The  Defendant  ofajepted  io  Amendments 
that  course ;  and  insisted,  that  the  new  exceptions  ought  and  Excep- 
to  be  confined  to  the  amendments  ^  and  that,  with  the  tions  together, 
reference  of  those  exceptions,  as  to  tfie  original  bi^  c«mot  take  a 

the  answer  should  go  bade  to  the  Master  mon  the  ori-      ^      ^^^  .^^ 

'^  as  to  any  thing: 

ginal  exceptions.    The  Master  revising  to  proceed  upon  j^  y^  oriirindi 

die  new  exceptions,  the  point  was  brought  befcnre  the  Bill;  bat  most 
iiord  Chancellor  by  motion.  go  before  the 

^  Master  upon 

The  bin  was  filed  by  residuary  legatees  against  the  ^®  ®W  Excep- 
fexcfeutbr;  to  charge  him  witii  the  pr^ts  of  a  trade;  and  ^^^'  ■*  *®J^ 
io  set  aside  a  release,  obtmned  hy  him  upon  a  settle-      .  .    «  j.^. 
ment  of  account  from  all  the  Plaintiffs,  ew^pt  one ;  il4io  g^ j  ^p^^  ^^^ 

was  lately  come  d  age»  Exceptions,  aa 

Mr.  to  the  new 
matter  intro- 
daoed  by  the  Amendments;  which  bewever  the  Master  may  consider 
with  referenee  to  such  parts  of  the  original  Bill  as  apply  to  theoK 
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Pahtripge 
Haycjuft. 


not  add  a  nev  Exception,  because  the  Defendant  bad 
not  answered  the  original  Bill :  why  then"  is  he,  becaiwe 
he  has  amended,  to  have  the  advantage  of  an  opportunity 
to  take  a  farther  Exception  to  the  original  Answer?  As 
to  the  case  of  a  new  agreement,  introduced  by  amend- 
pient,  it  is  not  clear»  that  the  denial  of  an  agreement 
would  prevent  the  Plaintiff  from  calling  for  an  answer 
as  to  all  the  other  circumstances  in  the  Bill  (  41 ) : .  but, 
supposing  it  would,  if  the  Plaintiff  only  inserts  a  cbargt 
of  the  new  agreement,  that  is  not  the  fault  of  the  De- 
fendant ;  for  the  Plaintiff  may  by  amending  the  other 
parts  of  the  Bill  compel  the  Defendant  to  give  an  answer 
to  those  charges,  which,  having  denied  the  agreement, 
he  was  not  before  bound  to  answer.  Then,  as  to  the 
case  of  deeds  and  writings,  if  there  are  any,  which 
were  suppoised  not  to  be  in  the  possession  of  the  De- 
fendant, or  to  be  immaterial,  why  may  not  the  Pluntiff 
^tate  by  the  amendment  the  circumstances,  that  sheW| 
^hey  are  become  material ;  which  would  make  it  nev 
matter,  that  miist  be  answered  ?  There  is  no  reasoa 
therefore  upon  principle  for  adopting  a  di£ferent  course^ 
where  the  Plaintiff  has  amended  kis  Bill,  from  the  clear, 
settled,  practice,  if  there  is  no  amendment,  that  thert 
can  be  no  new  Exception  without  special  leave  of  tha 
Court. 


Mr.  Bellf  in  Reply. 
I  do  not  dispute,  that  after  Exceptions  taken  theie 
cannot  be  a  new  Exception  upon  the  same  Bill^  or  any 
p4rt  of  th^  same  Bill,  upon  which  the  Haintiff  might 

have 


(41)  See  the  cases,  that 
bave  ocaarred  since  this  ar- 
gufneji  t :  Bolder  v.  Lor4  Htm* 
iin^eld,  Fai^lder  v^  SHuari^ 
and  Shaw  v.  Ching,  ante, 
2B3,  29e^  303.    The  gener4 


pointy  that  a  Defendant  caniioC 
by  way  ef  Answer  dediBe  to 
make  a  AiU  Answer^  has  beea 
since  decided.  See  the  neCes, 
ante,  42.    Vol.  I,  294. 
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have  excepted  originally :  buti  when  new  matter  is  iii* 
troduced  into  the  Bill,  many  parts  of  it  remaining  in  the 
ordinal  state,  yet  that  new  matter  giving  the  case  an  en- 
tirely new  colour,  and  the .  complication  being  such,  that 
it  is  impossible  to  divide  the  Exception,  the  proper 
course  is  to  take  a  new  Exception ; .  and  though  some 
of  the  expressions  in  that  Exception  may  be  found  inr 
die  original  Bill,  yet  the  relation  is  so  different,  with 
ireference  to  the  new  matter,  that  what  would  in  the 
original  state  of  the  Record  be  a  sufficient  answer,  in 
the  amended  state,  if  permitted  to  stand,  might  amount 
to  perjury ;  and  therefore  that  part  should  be  again 
answered  with  reference  to  the  new,  combined  with  the 
original,  matter.  The  old  Exceptions  certainly  may  be 
referred  back :  but  the  Plaintiff  may  also  insert  such  parts 
of  the  old  Exceptions  as  he  chooses,  and  also  the  new 
matter;  where  the  parts  of  the  original  and  amended 
Bilk  are  so  complicated,  that  it  is  impossible  to  sepa- 
rate them.  There  is  great  convenience  in  that.  PtiUt 
V.  Tessier{4&)  seems  to  be  an  instance,  in  which  new 
Exceptions  were  taken  upon  amendments,  connected 
with  the  original  allegations.  I  admit,  the  new  Excep- 
tions must  be  *sanctioned  directly  or  indirectly  by  the 
amendment :  otherwise  the  Plaintiff,  though  he  ^ay- 
refer  back  the  old  Exceptions,  cannot  take  new  and 
different  J^xceptions  to  the  Answer ;  as  he  ought  to 
have  taken  all  his  Exceptions  at  once. 


1805. 


pARTRIDpB 

Haycraft. 


The  Lord  Chakcelix)r. 
Formerly  the  Bill  contained  very  little  more  than  the    Formerly  a 
stating  part.     I  have  seen  such  a  bill;  with  a  simple  Bill  contained 
prayer,  that  the  Defendant  may  answer  all  the  matters  '^'^^""^'^^han 
aibresaid,  and  then  the  prayer  for  relief.    IteUeve,  the  ^«»^tement. 
interrogatiDg  part  had  its  birth  before  the  charging  part. 

Lord 
(42)  I  Bro.  C.  C,  39. 
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1805.         L<>rd  Kenyan  never  would   put  in  tbe  charging  part ; 
-^   '"'"^^  which   does .  little  more    than   unfold  and    enlarge   the 

PaRTRIDGK       ^  XT  w.  %.,       .       ..«.  ,      ,  ij 

^^  statement     Upon  Pratt  v.  Tesster  (  43  )  my  doubt  would 

Hatcraft.  have  been,  whether  those  Exceptions  should  have  been 

After  Answer  proceeded  upon  at  alL     I  take  tliis  to  be  the  practice; 

upon  Excep-  that,  if  Exceptions  are  taken,  and  the  Answer  b  insuf- 

tioDs  PlainUff  fident,   and,    the  Plaintiff  not  movmg  to  amend,    the 

cannot  add  to  Defendant  answers  the  Exceptions,  when  that  Answer 

.   ^        comes  in,    the  Plaintiff  cannot  add  to  the  number  of 
tions;  bat  may    ,        ,,  ^ 
refer  the  An-    ^"^  ^^  Exceptions ;   but,  if  not  satisfied,  must  contest 

swer  back  ^'^  ^^  Defendant,  whether  be  has  answered  the  old 

upon  them.       Exceptions.     It  is  usual,   and  even  necessary,  to  refer 

the  answer  back  upon  the  old  Exceptions.  But  the 
Plaintiff  has  a  rights  if  he  is  in  time,  to  move  to  amend, 
and  that  the  Amendments  and  Exceptions  shall  be  an- 
swered together;  and,  that  having  been  done  in  this 
instance,  this  question  arises  for  the  first  time,  with  the 
exception  of  Adams  v.  dnnpbell. 

Where  the  case  is  merely  die  old  Bill,  left,  as  it  was, 
unaltered,  with  a  great  many  allegations  introduced  by 
amendment,  substantive,  independent,  allegationa,  the 
sensible  rule  is,  that,  the  old  allegations  being  neither  in 
form,  nor  in  substance  and  effect,  touched  by  the  new 
matter,  a  new  Exception  should  be  taken,  not  as  to  the 
old  matter,  but  as  to  the  amendments.  Thq^  difficult 
arises  from  this ;  that  by  the  variation  of  a  few  words  in 
the  old  charge  the  sense  may  be  made  perfectly  diffid- 
ent ;  and  if  that  is  a  new  charge,  it  must  be  ezoepted 
to,  as  such.  It  has  frequently  happened,  that  eight  or 
ten  Exceptions  have  been  disallowed,  upon  the  ground, 
that  they  were  immaterial ;  and  yet  there  was  one  chaige 
in  die  Bill,  jNreceding  those  ten  charges,  to  which  single 
charge  an  Exception  applied,  and  in  answer  to  that  first 
charge,  the  fact  being  admitted,   the  admiasion  of  that 

fiiet 
(43)  1  Bro.  C.  C.  39. 
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ikct  changed  the  subsequent  •  ten  charges  "ksr  to  the 
relevancy;  and  called  upon  the  Court  to  give  a  judgment 
'directly  contrary  as  to  the  other  ten.  Thus,  if  the 
Plaintiff's  merits  depended  upon  the  point,  whether  a 
fact  had  taken  place  widiin  ten  years,  and  ten  Ex- 
ceptions were  held  immaterial,  as  that  did*  not  appear, 
-an  allegation,  that  the  fact  has  been  done  within  ten 
years,  might  be  introduced  in  the  amended  Bill;  aad 
then,  if  the  .old  Exceptions  were  not  construed  with  re- 
ference to  the  Answer  to  the  amended  Bill,  that  answer 
could  not  be  connected  with  the  matter  of  the  ten*  Ex- 
ceptions, so  as  to  found  new  Exceptions  upon  them* 


1806. 


Partridge 


•  This  Motion,  having  stood  ibr  judgment  a  conddei^ 
able  time,  was  ordered  by  the  Lord  Chancellor  to  be 
mentioned  on  the  first  day  of  Trinity  Term,  when  the 
Master  of  the  Rolls  would  be  in  Court ;  and  was  accord- 
ingly  argued  again  on  that  day  before  his  Lordship  and 
the  Master  of  the  Rolls. 

The  Lord  CuAVCELLon. 
When  this  Motion  was  argued  before  me,  I  had  no 
recollection  of  a  similar  case.  With  the  exception  of 
the  case  (44),  alluded  to  by  Mr.  Cooke,  which  I  take  to 
be  an  authentic  note  of  a  proceeding  in  a  cause,  no 
^ase  was  referred  to*  The  books  are  almost  silent  upon 
it.  The  informiation  I  could.obtain  amounted  to  nothing; 
and  I  had  considerable  difficulty  upon  reasoning  it  in  my 
xywn  mind.  I  therefore  took  the  opportunity  of  having 
it  mentioned  this  day;  in  order  to  avail  myself  of  the 
Assistance  of  the  Master  of  the  RoUs. 

Where  the  Bill  is  not  amended,  the  course  is  dear. 
When  the  answer  comes  in,  the  Plaintiff  is  to  determine, 

whether 


Jmielith. 


[677] 


(44)  Adams  r.  CtimpbeU,  1792. 
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HAYCflAFT. 


whether  it  is  sufficient,  or  not :  if  he  treats  it  as  ijiot  suf- 
ficienty  he  determines  at  his  own  risk,  in  what  points  he 
shall  take  Exceptions;  and  then  the  Defendant  must 
consider  whether  he  has  suffidently  answered  as  to  all,  or 
any 9  and  which,  of  those  points;  and  may  submit  to  an- 
swer all,  or  some,  and  not  the  rest  of  them ;  or  wky  argue 
the  question  upon  the  sufficiency  of  the  answer,  first, 
before  the  Master,  afterwards  before  the  Court.  When 
the  judgment  of  the  Court  is  had  upon  the .  suffideney  of 
the  answer  as  to  all  the  points,  to  which  the  Exceptions 
go,'  the  Defendant  must  put  in  a  farther  answer,  if  the 
first  is  insufficientv  and,  when  the  Plaintiff  conceives,  he 
has  got  as  much  discovery  as  he  wants,  and  does  not 
amend,  but  waits,  until  a  second  answer  is  put  in,  the 
course  then  is,  that  if  the  Plaintiff  conceives,  that  second 
answer  is  insufficient,  the  question  of  insufficienqr  is 
tried  upon  the  first  Exceptions ;  and  the  Plaintiff  cannot 
add  to  those  Exceptions;  in  order  to  try,  whether  he 
can  put  himself  in  as  good  a  case  by  an  additioiud  Ex- 
ception as  if  he  had  taken  it  originally.  AVhen  the 
Pl^ntiff  has  a  second  insufficient  answer,  the  course  is 
the  same« 


[  •SJS  ] 


There  is  another  course  of  proceeding,  which  makes  a 
great  impression  upon  my  mind.  When  an  iiiBuflfeifnt 
answer  is  put  in,  frequently,  though  insuffident- as  ts 
many  points,  it  gives  new  lights  to  the  Plaintiff;  «nabln^ 
him  to  see,  that  the  Bill  requires  amendment,  as  wefl  is 
a  sufficient  answer :  or  he  may  odierwiae  discorer  tlial 
He  then  applies  for  liberty  to  amend ;  and,  that  the  De- 
fendant may  answer  the  Amendments  and  Exceptions  t»> 
gether ;  which  Order  is  made ;  and  the  Defendant's  act 
in  obedience  to  that  Order  introduces  the  question,  whe- 
ther he  has  answered  the  Exceptions  and  Amendqueats 
♦  together.  Of  necessity,  the  terms  of  the  reference  to 
the  Master  must  be  adapted  to  that  Inquiry  ;  and  the 
Master  must  be  directed  to  look  into  the  Exceptions  and 

Amend* 


''cases  m  CIHAKGERY,  S7» 

Amaicteients,  and  to  givle  faia  jodgnent,  whetiitr.  dMr        190S. 
Amendments  are  answered,  and  whether,  the  Exceptions    -pAwynittat 
are  answered.     To  enable  him  to  do  so  he  must  look  v^. 

into  them;  and  for  thaf  purpose   there  must  be  Eoi*    HiYCEArr^ 
ceptions,  founded  upon  the  Ameiulmeitts :  asserting,  ths^ 
the  Defendant  has  not  answered  the  Amendments*    The 
Exceptions  to  the  amended  and  to  the  original  BiUs  are 
distki^t  subjects,  as  to  which  he  is  to  inquire.    If  the 
Defendant's  Counsel,  bearing  the  Plaintiff's  Motion  for    After  Motion 
liberty  to  amend,  and  that  the  Defendant  may  answer  the  *®^  an^end  the 
Amendments    and   Exceptions   together^   prepares    tlie        '^      • 
answer  to  the  Exceptions  before  the  ordar  for  Uberty  to    -  j  « 
amend  is  drawn  up,  that  is  regular  practice  ( 45 ) ;  as  I  tions  shall  be 
remember  Lord  Thurlow  hdd.     Upon  that  it  b  dear,  answered  toge- 
the  meaning  of  the  order  is^  that  the  Defendant  is  to  ther,  if  the  £x- 
^aikfiW^r  those  Exceptions.  ceptions  are 

answered,  be- 

I  was  struck  with  the  case  of  a  Bill  for  specific  per-  .^'®,     ®        ^ 
t»  ^  ,   r     »  I        .      w  drawn  up, 

formance  of  an  agreement,  amended*    In  a  modem*  "*•;♦!«  reimlar 

stance  of  a  Bill  of  that  kind  the  Defendant  having  by  his 
answer  denied  the  agreement,  and  stated  another  agree- 
ment, njiich  he  admitted,  tl^^  Plaintiff  by  amendment 
struck  out  the  agreement  he  had  stated  originally,  and 
adopted  the  Other ;  and  prayed  a  performance  of  that* 

Suppose  an  agreement,   or  »  tobdus,  stated  in  a  Bill,- 

* 

with  some  Uttle  variation  of  drcmnstances,  which,  would 
be  &tal  at  the  hearing :  but  that  being  discovered,  the 
Bill  was  amended:  Jiow  are  you  to  treat  the  answer,  al- 
ready put  in,  denying  the  agreement  or  moduS;  as  origi- 
i}ally  stated,  and  answering  afl  the  rest  of  the  charging 
and  interrogating,  part,  understood  as  applying  to  the 
origmal.  stotement,  and  having  no  application  to  that, 
introduced  by  the  amendment ;  as  to  which  therefore  it 

would 

■  ■  ■  * 

(45)  1  Ja€.  4r  Walk.  287,  8.     302.  Knex  v.  SynmondSy  ante, 
Beikuen  v.  Baieman,  1  Dick.    .  Vol.  I,  87. 
889-  Paty  T.  Simpson,  2  Coj," 
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would  be  very  unconscientious  to, bind  the  Defendant  by 
that  answer.  The  question  seems  to  rest  here;  whe- 
ther>  if  the  Plaintiff  chooses  to  move  for  liberty  to  amende 
and  that  the  amendments  and  exceptions  shall  be  an- 
swered together,  he  is  not  bound  as  to  the  form  of  the 
reference,  that  is  to  go  to  the  Master.  I  incline  to  think, 
that  he  is ;  and,  that  the  Master  must  .see,  whether  the 
old  exceptions  are  answered,  and,  whether  the  amend- 
ments are  answered. 


.  I  was  struck  with  many  of  the  cases^  that  have  been 
supposed.  The  question  is  new,  when  it  is  put  thns: 
that  the  matter  of  the  amendment  is  such  as  to  alter  the 
true  meaning  of  every  passage  in  the  bill  from  that,  which 
was  the  meaning,  when  the  original  answer  was  put  in : 
whether  it  is  better  to  hold,  that  the  Master  is  to  look 
into  the  old  exceptions;  to  see,  whether  the  answer  b 
sufficient;  and  into  the  exceptions  to  the  answer  to 
the  amended  bill;  to  see,  whether  (hose  exceptions  in- 
clude what  ought  to  have  been  taken  as  exceptions  ori- 
ginally; and  whether  the  Court  will  trust  the  Master 
with  a  discretion  to  detei^ne,  which  were  not  neces- 
sary to  be  taken  as  exceptions  originally,  but  became  ne- 
cessary by  the  amendments;  or,  whether  it  is  better  to 
say,  that,  if  the  Plaintiff,  moves  to  amend,  that  is  some- 
thing of  an  undertaking,  that  his  amendment  shall  be  so 
far  consistent  with  the  original  case,  that  he  shall  be 
bound  by  the  case,  as  it  stands  .upon  the  exceptionSf 
taken  to  the  answer  to  the  ori^nal  biU.  Suppose,  the 
bill  suggests  a  partnership  between  A.  and  JB.,  calling  foe 
books  and  papers;  and  an  amendment,  stating  a  part* 
nership  of  ^.,  J3.,  and  C:  an  exception. as  to  the  books 
and  papers,  relating  to  the  said  partnership,  may  be  conr 
sidered  applicable  to  the  partnership  of  the  three :  but 
then  it  must  be  an  exception  to  the  answer  to  the 
amended  bill.    The  question,  independent  of  practioe, 

IB 
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in  good  sense,  is,  lyhether  the  rule,  that  you  shall  not         1809. 

add  to  the  exceptions  to  the  old  answer,  ought  not  to  be  <p   /^^^^ 
sacred;  but  if  the  amended  bill  bond  fide  introduces  a  ^. 

new  case,  and  the  exception  goes,  really  to  ^he  matter  of  Hatch  AFr« 
the  aniended  bill,  whether  that  should  not  do. 

The  MhSTWBi  of  the  TXoiAJA.  ' 
As  I  have  not  before  considered  this  subject,  and 
have  heard  it  now  discussed  for  the  first  time,  my  opi- 
nion can  be  of  very  little  weight.  The  question  is  reduced 
to  a  narrow  compass;  the  Counsel  on  both-  sides  agree- 
ing as  to  the  general  practice:  for  the  Plaintiff  admitting^ 
that,  if  exceptions  can  be  taken  to  the  answer  to  the 
original  bill,  no  new  exception  can  be  added:  but  sup- 
posing a  case,  in  which  the  introductioti  of  circumstances 
by  amendment  may  vary  the  quality  and  colour,  of  the 
facts  in  the  original  bill,  so*  that  it  may  be  impossible  to 
separate  and  distinguish  them :  and  to  say,  a  fact  has 
received  a  sufficient  answer  by  the  first  answer,  or  by  the 
second  answer;  and  it  remains  therefore  in  its  new  state 
unanswered.  How  can  that  be  brought  before  the  Master 
but  by  a  new  exception  ?  As  amendment,  it  might  be 
answered  by  the  second  answer :  but  as  to  a  &ct,  .taken 
from  the  original  bill,  and  coupled,  with  the  other  circum- 
stances, introduced  by  the  amendment,  it  might  not  be 
answered.  Inquiry  therefore  is  necessary,  whether  that 
is  the  case.  If  (hat  is  not  the  state  of  the  exception, 
there  is  no  reason  for  departing  from  the  practice;  as  it 
is  admitted  for  the  Plaintiff,  that  be  must  make  tbat 
good,  before  he  has  a  case;  If  that  is  really  the  case, 
it  would  be  very  hard  to  say,  ther^  is  no  possible  mode, 
in  which  such  an  exception  can  be  taken. 


The  Lord  Chanceuor  then  suggested,  whether  there       [  581  ] 
ought  not  to  be  an. application  for  leave  of  the  Court; 
and  the  motion  stood  for  judgment. 


^mmm 
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1BM#  The  Lard  Chancbllor. 

Hw^A.  The  Masier  of  the  Rotts  has  stated  to  mc  his  opinkm 

pARTRioOB    After    great   consideration   and    much  investigation,  in 

which  o{»nionJ[  agree,  that/ where  an  original  bill  has 
been  filed,  and  exceptions  have  been  taken  to  the 
answer,  and  the  Plaintiff  moves  to  amend,  if  he  goes 
upon  the  answ;er  to  the  original  and  amended  biD,  as 
insufficient,  he  most  go. before  the  Master  upon  the  old 
exceptions,  as  they  apply  to  the  original  bill,  and  upon 
new  exceptions  as  to  the  new  matter,  inUt>duced  by 
the  amendments;  and  the  utmost  he  can  have  is  the 
Master's  judgment  upon  ihe  answer  to  the  amendments 
with  reference  to  such  parts  of  the  original  bill  as  apfdy 
to  them.  If  the  original  words  apply  to  the  amendments, 
the  Master,  considering,  whether  the  answer  is  sufficient 
as  to  the  amendments,  must  take  into  hb  c(msideration 
every  thing  in  the  amended  bill,  that  gives  a  constnictioii 
to  the  amendments  ( 46  )• 


(46)  WilUami  v.  JDnvie$,  1  Sim.  ^  Stu.  426. 


1805. 
Dee.  I9ik. 
Executor,  in 
trust  for  In- 
fants, unneces- 
sarily calling 
in  the  proper- 
ty, out  upon 
goodseoorky 
at  6  per  cent., 


MOSLEY  f .  WARD. 

/^NE  question  in  this  cause  arose  upon  a  claim  of 
interest  against  an  executor  in  trust  for  infants, 
upon  the  Master's  Report,  stating  his  conduct;  without 
any  purpose  on  aiccount  of  ihe  trust  calling  in  the  pro- 
perty, out  upon  good  securities ;  keeping  large  balances 
in  his  hands;  and  treating  it  as  his  own. 

The 


except  a  small 

part,  keeping  large  balances  in  his  hands,  and  using  it  as  bis  own, 

pharged  with  interest  at  6A  per  cei»^  and  eoeUh 
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*    The  Lord  Chancellor.    .       « 

The  result  of  the  Report  is,  that  this  Defendwti  as 
executor,  trustee,  and  guardian,  dealt  with  the  property 
by  calling  in  nearly  the  whole  of  it  from  securities,  as 
to  the  validity  of  which  there  is  no  imputation;  and 
upon  which  it  was  producing  interest,  generally  speak- 
ing  51.  per  cen/. ;  and  he  called  it  in,  not  only  for  no 
purpose,  •  connected  with  the  execution  of  the  Will, 
but  for  no  other  purpose  than  that  of  keeping  the 
money  in  his  own  hands.  It  was  treated  by  him  as 
part  of  his  own  general  funds.  It  is  not  traced  through 
him  to  other  persons;  so  that  those  persons  can  be 
eharged;  and  he  is  only  a  simple  contract  creditor^ 
those,  to  whom  he  lent  the  money;  and  not  entideci 
to  call  for  interest  from  them^  The  balances  in  hia 
hands  have  been  increasing  general^:  but  they  never 
decreased  so  far,  that  he  had  not  always  a  large  b»- 
lance  in  bis  hands  improductive.  He  must  therefore 
be  charged  with  interest  upon  the  yearly  balances  in 
his  hands. 


180&. 


MosiA¥ 
^  v. 

WaBPw 


As. to  the  rate  of  interest,  the  Court  does  not  usually 
give  more  than  4-  p^  cent.;  where  the  mouey  has  been 
called  in  for  the  purposes  of  theWiDyand  the  balance 
only  has  been  in  his  hands.  But,  this  executor  having 
called  it  in  without  any  purpose  omnected  with  the 
trust,  and  holding  the  whole  in  his  hands  without  at>» 
temx>ting  to  lay  it  out,  the  Court  has  the  power  to  give 
^  p^  cent.;  and  he  ought  to  be  charged  at  that  rate* 
General  dereliction  of  duty  upon  his  part  is  the  prin« 
eiple ;  and  a  small  part,  carrying  4/.  one-half  per  ceni», 
eannot  make  a  difference. 


Where  such  general  dereliction  of  duty  obliges  the 
Court  po  charge  interest  upon  balances  in  the  hands  of 
fui  exeputor,  ^  ^  spepifip  defnand,  the  same  principle 

calls 
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1805.  calls  upon  the  Court  to,  compel  bim  to  make  it  good  to 

^y^^"^  the  infants  in  point  of  costs  (47). 

MOSLBT  ^  ^        ^ 

Ward.  ^^'^^  Ante^  Rocke  v.  Bari,  58;  see  the  notes,  VoLI,  00, 

99,294. 


SOLLS. 

1805.  HUDDLESTON  v.  BRISCOE. 

June  IBih. 

Before  the  nPHE  Bill  was  filed  to  obtain  the  specific  performance 
lord  Chancel'  of  an  agreement  for  the  sale  of  an  estate  by  the 

fcr,nponAp-  Defendant  to  the  Plaintiff*;  by  letters  in  the  wurae  of 
^^'  *  *  a  correspondence  between  the  Plaintiff  and  his  attorney 
Agreement  for  ^^^  *^®  Defendant.  The  first  letter,  written  by  the 
the  sale  of  an  Defendant  to  the  Plaintiffi  dated  *\  JVl^teha^en^  Wake-- 
•state,  the  re- field,  Nov^p,  1803,**  began  thus: 
suit  of  a  corre- 

tpondence  by        «  j  ^^e  this  opportunity  on  my  arrival  here  to  ac- 

.  ^f*'  ^^     "  quaint  you,  that  my  premises  at  Parton  were  going  to 

tnte  of  F     d     "  ^  leased :  but  some  things  have  arisen  to  prevent  it. 

''I  am  not  anxious  to  part  with,  the  Ifind  and  bouses 
Effect  of  ad-    a  ^^  p^^^ .  j^^^  jf  I  ^y^^  y^  ^^  disposed,  shall  not 

"^"^IJ.^y^"- '' take  less  than  400r 
iwer  of  letters, 

stated  by  the 

Bill ;   dispens-      ^^  Plaindff ^  sent  the  following  answer,   dajted  the 

ingwith  die  Sth  of  Nov.  1803:  ''I  received  your  letter;  and  ooit- 
nsoessity  of  "  sent  to  give  the  nun  you  ask  for  your  premises  at 
evideooe ;  and  "  Parian ;  provided  you  are  disposed  to  part  with  them 
therefore  no  «  immediately.  If  such  should  be  your  resolution,  you 
th    8tAin  "  bitve  nothing  to  do  but  to  direct  for  me;  when  the 

^ecs.  "  money  shall  be  paid  you,  a?  soon  as  the  title  is  con^ 

The  Defendant  "P*^^^*" 

refusing  to 

produce  the  I'^  reply  to  that  letter  the  Defendant  wrote  a  letter, 

OflSoe  copy  of  dated  the  ISth  of  November ;  statiifg  some  particulars  as 
the  Bai,  the  to 

Draft  could  not  be  read :  but  a  specific  performance  was  decreed  upon 
inspection  of  the  Record. 
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to  the  treaty  'he  had  l)een  engaged  in  for  letting  the         J805. 
premises;  that  the  treaty  was  at  an  end;  that  he  had  H^ppi^ssTOK 
acquainted  those  parties  with  his  intent  to  sell;    and  v. 

therefore  considered  himself  under  no. tie  in  that  respect  oRiscif$, 
This  letter  contained  the  following  passages,  upon  which 
the  Plaintiff  relied :  **  It  seeins  you  are  seriously  disposed 
to  purchase ;  and  I  am  of  opinion,  the  business  will  be 
soon  settled.  Maiiy  persons  havje  written  to  me  with 
a  view  to  purchase ;  but  have  higgled  so  much  on  the 
subject,  that  I  could  not  but  suppose  they  intended  to 
'*  trifle  with  me  -  -  -  -  -  The  writings  are 
many,  that  relate  to  the  premised  at  PaHon,  diough  a 
small  estate ;  and  your  attorney  may  examine  them, 
''  when  he  thinks  proper ;  and  I  will  afterwards  relate  to 
<<  you  when  necessary,  how  I  came  in  possession  of  the 
estate  in  question ;  and  I  thiidc  you  wilt  find  every 
thing  satisfiustory.  I  have  been  induced  to  part  with 
'^  this  small  portion  of  my  estate  in  CamberJand  from  the 
'^trouble  I  have  had."  He  then  explains  that:  vis.  the 
trouble  of  getting  the  rent  on  account  of  the  distance 
and  disputes  among  the  tenants  i  and  expresses  a  wish, 
that  the  Plaintiff  would  see  the  persons,  with  whom  he 
had  been  treating  for  a  lease,  "  to  be  clear  as  Uy  their 
'' intentions,  that  no  misunderstanding  may  arise.  -  -  - 
'*  You  will  also  discover  from  what  I  have  written,  that 
^'JwiU  be  at  no  expence  in  getting  the  tenants  out ;  finr 
*' at  this  distance  it  will  be  troublesome.  The  tenants 
**  hava  had  notice  to  qmt  some  time  ago/' 

By  another  letter,  dated  the  ISth  of  November,  the 
Pbahtiff  stated,  that  he  agreed  to  purchase  the  estate 
upon  the  terms  proposed  by  the  Defendant  in  his  letter?; 
The  Plaintiff's  attorney  having  applied  for  an  abstract,* 
the  Defendiuit  by  another  letter,  dated  the  SSd  of  A^o*- 
vember,  to  thePlaintiff'observedi  that  he  doesi  hot^y,  he 
«  wilHng  to  jfUlrcbase  the  land-tax  of  part  of  the  premises, 

which 
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1805.         which   the  Defendant  had  purchased  for   about  50«r$ 

HuD*DLR8TON  *"^   *®   ^  ^^  Writings   recommended  the  FlaintiS  to 

9^  send  over  his  attorney  to  make  an  abstract  ;    and    de- 

^iscoE.      jnred  to  know  the  Plaintiff's  determination,  when  eat^ 

▼enient. 

By  a  letter,  dated  the  Ist  of  Deeember,  the  Plaintiff's 
attorney  stated  to  the  Defendant,  that,  although  the 
Plaintiff  thought,  the .  liberal  manner,  in  which  he  made 
the  contract  for  the  property  at  Parion^  did  not  adnut 
of  any  farther  demand  than  the  400/.,  yet,  as  the  addi- 
tional SOs.  was  so  trifling,  he  acquiesces  in  the  payment 
ef  it;  and  desires  either  to  have  the  deeds  or  an  ab- 
stract; stating,  that  he  is  authorised  to  remit  the  402L 
lOf.  on  the  title  being  made.  By  the  answer  to  this 
letter,  the  Defendant  expressed  himself  much  displeased 
at  it;  and  soon  afterwards  he  declared,  he  had  dianged 
his  mind  as  to  selling  to  the  Plaintiff;  and,  after  some 
fiurther  correspondence,  persisting  in  his  refusal  to  sei, 
Ae  bill  was  filed. 

■ 

The  Defendant  by  his  answer  admitted  the  letters ; 
but  insisted,  that  they  did  not  amount  to  an  agreement ; 
and  that  he  did  not  intend  to  sell  at  so  low  a  price  as 
400/. .  The  cause  was  heard  at  the  Rolls ;  when  the 
answer  was  read ;  and,  the  Defendant's  Counsel  lefiis- 
ing  to  produce  the  office  copy  of  the  biS,  the  Plaintiff 
proceeded  to  read  the  letters  from  the  draift  of  the 
bill 

Mr.  FmManque  and  Mr.  Martin,  for  the  Defendant, 
objected  to  that :  1st,  for  want  of  an  agreement  stamp. 
2dly,  insisting^  that  the  Plaintiff  ought  to  come  pre- 
pared with  a  stamped  office  copy  of  the  bill ;  as  in 
the  case  of  depositions ;  being  under  the  necessity  of 
establishing'  an  agreement  in  writing  by  legal  evidence; 

thougli, 
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Ihpughf   by  admiflfiions  in  the  answer,   a  paroV  agte^         10O&. 
ment  may  be  made  out.  -•     ^^'^ 


«• 


Mr.  RomUly  and  Mr.  Bell,  for  die  Plaintifi;  contended 
that  the  Defendant  having  by  his  answer  admitted  the 
letters,  the  Plaintiff^  was  entitled  to  read,  that  part  of  his 
bill,  which  stated  them;,  as  being  by  the  admission  made 
part  of  the  answer.  They  urged,  that  the  objection,  re- 
quiring a  stamped  oflke  copy  of  the  bill,  was  never  before 
made;  that  the  Defendant,  not  the  Plaintiff,  has  the' 
office  copy ;  and  with  a  view  to  supply  that  by  the 
draft,  observed,  that  the  Court  acknowledges  the  draft 
af  the  bill  by  requiring  the  signature  of  Counsel 
to  it. 

I%e  Master  of  ike  Rolls  permitted  the  letters  to 
■be  read  from  the  dsaft  of  the  bUl;  observing,  upon 
the  point  of  evidence,  that  the  stamp  laws  have  not 
niade  any  alteration  in  the  practice  of  the  Court ;  pro^ 
viding,  that  the  party  cannot  produce  a  letter  or  any 
paper  writing,  to  have  the  effect  of  an  agreement, 
without  a  stamp :  but  there  they  leave  it :  perhaps  some 
future  Stamp  Act  may  make  it  impossible  to  read  any 
thing  without  a  stamp  to  prove  an  agreement : 
but  this  is  according  to  the  constant  practice  of 
the  Court. 

• 

7A#.Mastxe  of  theKotLSf  upon  the  merits  stopped 
the  reply ;  considering  the  agreement  made  out  by  the 
letters,  taken  altogedier;  and  made  the  usual  Decree 
Spt  a  referenee  to  the  Master  as  to  the  title. 

From  that  Deere^  the  Defendant  appealed  to  the  Lcfrd 
Chancellor,    insisting,    that   th^  Plaintiff  was   not   en- 
titled to  A  perfomauG^  ;  and  farther,  that  the  evidence 
^received  wad  not   admissible:   the  letters  not  having      [  ^587  ] 
been  produced:  nor  the  office  copy  of  the  BiB  pioduced : 

nor 
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ia05.         not  the  draft  of  the  Bill  stamped :  nor  the  record  of  the 
-_    ^^^''^      _  Bill  pi'oduced. 

HVDDLESTON  ^ 

Briscoc.  Mr.  Romilly  md  Mr.  Belf,  for  the  Plaintiff,  in  sup- 

port of  the  Decree* 
As  to  the  merits,  the  three. first  letters  amount  to 
complete  agreement.  The  point  relied  on  is  the  ob- 
jection as  to  evidence.  It  is  not  neceesary  to  prove  what 
is  admitted.  The  Coimsel  never  signs  the  Record :  but 
he  identifies  the  draft.  There  is  no  inconvenience  in 
the  course,  that  was  adopted  at  the  RoUi,  The  Defen- 
dant, having  the  office  copy  in  Court,,  has  the  means 
of  correcting  any  mis-statement  by  the  Plaintiff.  The 
Court  also  has  the  Record  before  it;  and  will  see,  that 
the  statement  is  correct;  for  which  purpose  it  is  the 
business. of  the  Defendant  to  produce  an  office  copy. 
The  Pefetidant,  having  made  the.  admission,  cannot  ap^ 
peat  for  want  of  proof  of  those  facts,  which  are  ad- 
mitted. Upon  an  Appeal  from  the  RMs,  new  evidence 
may  be  let  in :  Wyaifs  PtcK.  Reg.  84,  referring  to  seve^ 
ral  authorities  ( 48 ).  Wright  v.  Pitting  (40 )  shews  the 
distinction  between  an  Appeal  from  the  Rolls,  which  h 
in.  truth  a  re-hearing,  and  an  Appeal  to  the  House  of 
Lords.  Thompson  y.  Waller  (50),  the  only  case  in  whidi 
the  contrary  is  supposed  to  have  been  said,  does  not 
apply ;  having  the  words  ''  not  in  issue.** 

Mv.Fonblanqve  and  Mr.  Afar^tn,   for  the  Defen- 
dant, in  support  of  the  AppeaL- 
[  588  1  As  to   the  Agreement,    there  is  nothing  conchiiive. 

The  Defendant  only  states  the  least,  that  he  :will  iakew 

The 

(48)  1  Vem.  443.      GiJb.  was  not  decided;    see   ths 

Eq.  Rep.  161.    S  Vem.  463.  note,  237. 

2  Atk.  408.      Pre.  Ck.  406.  (49)  Prt.  Ok.  4M. 

ljiDa$kwood  r.  Lard  BulhOe^,  (50)  Pri.  Ck.  SM. 
ante,  Vol.  X,  280,  the  point 
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The  ^Ikihfiff^s  answer  is  conditional :  provided  the  ia05« 
Defendant  is  disposed  to  part  with  the  premises  imroe*-'  ^i.  >-*^^ 
diately.    A  new  tei'm  is  atterwards  added,  which  is  never  ^^ 

closed  with;   that   the  PUintifF  shall  get   the  tenants      Briscoe* 
out 

As  to  the  question  of  evidence,  in  Ford  v.  Comp^ 
im  (  51 )  your  Lordship  took  an  objection  of  this  nature.. 
Under  a  notice  to  produce  an' agreement  the  Plaintiff 
came  furnished  with  a  copjr  stataped.  The  objpctioil 
was,  that  the  original  being  in  Court,  the  copy  could 
not  be  read:  nor  could*,  the  original  be  read;  not  being 
stamped.  In  this  case  one  objection  is,  that  the  let-* 
ters  themselves  ought  to  be  produced,  and  produced 
stamped.  The  mere  draft  of  the  Bill  cannot  be  ad-* 
initted.  Perhaps  the  Record  itself,  with  reference  to 
the  occasion,  ought  not  to  be  received:  the  Statute^ 
requiring  agreements  to  be  stamped,  ib  order  to  be 
received.  The  effect  of  the  admission  in  the  answ€[r  iii[ 
only  to  relieve  the  party  from  the  necessity  of  proving 
what  he  must  otherwise  prove  by  entering  into  evidence. 
All  he  gains  is  the  power  of  producing  the  instrument, 
without  making  it  evidence.  The  admission  of  passages 
in  a  Will,  devising  real  estate,  and  of  the  executioiiji 
will  not  dispense  with  the  necessity  of  producing  the 
Will;  and  enable  the  Court  to  give  the  directions,  coiv 
^eqdential  upon  the  proof  of  the  instrument  and  read- 
ing it.  The  objection  to  the  draft  of  ,tbe  Billisj  thai 
the  Court  has  no  evidence,  that  the  Record  is  made  upi 
'from  that  draft*  The  Records  of  the  Court  are  qup^ 
poaed  to  be  in  the  Court  itself:  the  origin  of  the  Clerk 
in  Court  attending,  for  which  he  has  a  fee,  being,  that* 
jde  .should  attend  wkh  th^.  Record ;  that  the  Court  ■  r::  '  ] 
^might,  if  necessary,  /inspect  it*.  The  Plaintiff' oiigjhif  [  ^589  ] 
Aerrfore  to  have  had  the  Record  itself. 

The 
:     (51)  2  ^ro.  C.<7^  92. 

Vol.  XI.  P  P 
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KU)5«  The  draft  of  the  Bill,    offered   as  evidence  of  tfar 

BuDOLBSTON  ^^^^^^^^'  ^^  immediately  within  the  Statute  (58);   in* 

17.  posing  the  duty  in  terms,  which  are  copied  into  the 

Briscoe,      subsequent  Acts,  as  to  agredbaents,  *'  whether  the  saw 

*^  shall  be  only  evidence  of  the  contract  or  obHgatoi; 
*^  upon  the  parlies  from  its  being  a  written  instm- 
f'  ment/'  and  requires  a  8tam|>;  which  is  as  necessv; 
to  give  validity  to  the  agreement  as  the  signature  of 
the  party.  If  it  was  only  necessary  to  produce  As 
Record  of  the  Bill,  stating,  a  written  agreement,  and 
ihe  admission  of  the  answer,  a  written  agreement  wouki 
be  turned  into  a  parol  agreement,  iMsd  the  Rercnis 
would  l>e  deprived  of  the  stamp.  If  the  Bill  had  been 
dismissed,  and  the  Plaintiff  had  appealed,  and  in  Aa 
interim  had  stamped  the  agreement,  your  Iiordshf 
could  not  have  said,  the  Master  of  the  Bolls  was  wroq; 
in  rejecting  evidence  inadmissible  at  that  time,  though 
now  admissible  by  the  subsequent  transaction  of  stamp- 
fag  it. 

Mr.  RomiUy^  in  Reply. 
The  question  of  evidence  is,  whether  these  Mten 
are  regularly  before  the  Cour(:  I  do  not  aay,  proved, 
for  it  was  not  necessary  upon  these  pleadings  lo  giw 
evidence  of  them,  not  being  put  in  issue.  Evidence  is 
not  offered  to  shew,  that  tlure  was  such  an  agreemeiit; 
for  that,  being  admitted,  is  not  put  in  issue.  It  dost 
hot,  nor  can  it,  appear,  whether  these  letters  wen 
stamped,  or  not ;  and  upon  the  answer  it  must  be  takem 
that  they  were  stamped.  The  objection,  that,  not  bapg 
stamped,  they  do  not  make  an'  agreement,  migiit 
have  been  made  by  the  answer.  Consider  the  extent 
[  ^590  ]      tto  which  this  is  to  go.    As  to  the  alleged  necessity  4 

j^roducing  the  letters  on  accotmt  of  the  Revenue  Law% 

thoi^ 

(52)  8tat  23  Geo.  HI,  e.  ». 
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those  Laws  do  not  profess  to  make   any  alteration  in  1805. 

tlie  proceedings  of  Courts  of  Justice.      They  provide,  jj^j^dleston 
that  such  instruments  only  as  are  stamped  shall  be  evi-  v. 

dence :  but  the  instrument  with  the  stamp  is  <mly  to  be       Briscob. 
produced,  where  it  is  necessary  to  produce  it;  the  fact 
being  disputed.    They  do  not  direct^  that  in  future  np 
admission,  no  concession,  shall  avail.     Suppose,  an  action 
upon  a  bond ;   and  the   Defendant   pleads  Solvit  post 
Diem,  or  any  other  plea,   except  Non  est  Factum:  it 
would  not  be  necessary  to  produce  the  bond  upon  a 
stamp.     So,  in  the  cascf  of  a  lost  bond :   a  release  ad- 
mitted; but  circumstances  of  fraud  alleged;  and  many 
other  instances  may  be  put;  on  which  the    objection 
from  the  danger  of  evading  the  stamp  *would  equally 
Occur.    Then,  as  to  the  draft  of  the  Bill :  the  answer 
vefers  to  something  else;    making  that  a  part  of  the 
answer.    What  is  so  referred  to  is  neither  the  Record, 
iaor  the  draft;    but  the  office  copy  of  the  i3iU;  which 
the  Defendant  has  in  Court ;  and  refuse  to  produce  it; 
and  for  that  reason  the  Court  permits  other  evidence 
to  be  given :  the  Defendant  having  the  power  of  shewing, 
that  the  draft  is  not  that,  to  which  he  referred.    The 
draft  is  offered  to  the  Court,  not  as  evidence ;   but  to 
shew,  what  is  the  issue  joined;  and  it  is  not  even  ne- 
cessary for  that  purpose :   the  Comrt  being  apprised  of 
the  state  of  the  Record  by  the  statement  of  the  Counsel. 
It  is  necessary  to  inspect  the  Record^  only  if  there  is  a 
.  dispute  upon  that  statement      At  least,  the  Plaintiff  is 
QDtitled  now  to  produce  the  original  Record  from  the 
Six  Clerk^s  Office.      Suppose,   the  Comrt  had  stopped 
the  Plaintiff's  case ;   being  satisfied.    If  the  Court  had 
decided,  that  the  draft  was  not  evidence,  the  Plaintiff 
would  have  produced  the  Record ;  which  he  produces 
now. 


PP2  The 


not 
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1805. 
Dec.  aO/A. 


The  Lord  Chancellok,  -      'j 

This  Decree  implies  the  opinion  of  the  Mi$ster  oj  ike 
HuDDLESTON  ^oUs^  that  the  Defendant  entered  into  an  agreemenV 


Brilcoe. 


substantiated  by  admission,  or  by  evidence;  and  tberen 
fore  a  specific  performance  ought  to  be  decreed :  if  a 
good  title  can  be  made.  Various  objections  have  beei^ 
taken ;  first,  that  the .  letters  do  not  contain  any  agree-^ 
ment;  that  upon  the  true  constaructian  they  dp  pot  go 
beyond  treaty,  approaching  agreement:  Secondly,  if 
they  did  contain  the  agreement,  they  ought  to  be  pro« 
diiced :  Thirdly,  that,  if  they  are  not  to  be  prPducedg; 
and,  if  the  Court  is  to  proceed  on  reading  the  answer^ 
it  cannot  proceed  upoa  that  vidiout  reading  the  bill 
also ;  and  it  is  insisted,  that  the  draft  oi  the  bill  could 
not  be  read,  though  the  answer  was  read;  but  the  oii-, 
ginal  bill  itself  should  be  produced ;  and  fSEurther,  that^ 
if  either  the  draft  of  the  bill  could  be  read,  or,^  if  tho. 
original  bill  had  been  produced,  neither  the  one  nor 
the  other  could  be  read,  unless  having  received  authen* 
ticity  as  agreement,  by  having  stamps  imposed  upoi^ 
them. 


To  meet  the  question  fairly,  the  construction,  whicli 

for  the  purpose   of  this  case  has  been  put  upon  tb($ 

clause  of  the  act  ( 53  ),  upon  which  the  objection  arisesi 

\t  this ;  that,  if  there  is  a  written  instrument  by  formal 

articles  of  agreement,  or  a  paper,  within  the  meamng 

of  the  Statute  of  Frauds  (54)  an  acknowledgment  of  the 

terms  of  a  bargain^  those  papers  must  have   a  atainp 

No  specific       upon  one  or  more,  or  all,  of  them.    As  to  the  first  quet* 

performance  of  ^Jq^^  j  agree,  the  Court  is  not  to  decree  performance^ 

ao  agreement  .,j|jggg  j^  ^j^^  collect   upon  a  fair  interpretation  •  of  the 

I  '      ~  letters,  that  they  import  a  concluded  agreement;  that, 

fair  ioterpreta-  ..   ^ 

tion  conclod-         ^53^  g^t.  23  Geo,  III,  c.  58.      (54)  SUt.  29  CA-  II.  €•  3. 
ed :  if  doubt- 
ful, whether  more  than  treaty,  to  be  left  tp  law. 
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ff  it  rests  reasonably  doubtful,  whether  what  passed  wa6         1805. 
only  treaty,   let  the  progress  towards  the  confines  of  jTyD^TT^Toir 
agreement  be  more  or  less,  the  Court  ought  rather  to  i;. 

leave  the  parties  to  law  than  specifically  to  perform  what      Briscob. 
is  doubtful,   as  a  contract  ( 55  )•    But  it  is  also  clear, 
that  the  Court  is  to  put  the  same  interpretation  upon 
correspondence  witk  reference  to  this  subject,  as  other 
persons  would;  reading  the  correspondence  fairly  with 
a  view  to  collect  the  sense  of  it.    Upon  these  letters  my 
opinion  is,  that  the  three  first  letters  do  constitute  agree- 
atenty  and  agreement  on  both  sides*    I  use  that  expres-* 
aion;  observing  in  a  book,  which  wiU,  I  am  persuaded^    Whether  the 
give  great  infermation    to  the  Profession  upon    many  Court  will  per- 
imp<Hrtant  points  of  equity  (I  mean  the  Reports  of  de-  ^°''"  a  con- 
cisions by  Lord  Redesdale  (56);)  that  Lord  Redcsdale  /*^  '  **^"* 
kas  intimated  a  doubt,  whether  the  Court  would  perform      .  ^     ^^ 
ift  contract,  sj[gned  by  one  party;  the  other  not  having  other,  and  no- 
Higned  it;    and  nothing  having  been  done  updh  it.     I  thing  done 
kii^k  the  circumstance ;  as  I  would  not  be  luiderstood  upon  it,  qtueres 
•to  pass  it  by  without  observing,  that  it  is  not  necessary 
4o  discbss  tliat  here;   for  these  letters  amount  to  pa- 
pers signed  by  both.     I  take  it  rather  against  the  Defen*- 
dant  in  this  instance;  as,  whatever  he  might  mean,  if 
the  fair  sense  is,  that  he  means   to   intimate,   that  he 
ligrees,  he  cannot  afterwards  set  up  a  reserve  made  in 
iiis  own  mind;  especially  having  followed  it,  as  he  has 
4he  third  letter,  by  another ;  stating  a  proposition  about 
tbe  land-tax,  which  he  could  not  possibly  be  at  4iberty 
to  write,   unless   he    understood   the    bargain    as  c6n«- 
dttded ;  upon  which  he  had  nothing  more  to  say  than 
to  add-  that  additional  tenUr     There    is  in  this  case 

therefore 
*  (55)  Stratford  v.  Bosworth^  Lord  ChaneeUor,  appears  id 
4^  Ve$.  Sf  Bea.  341.  be  Lawremon  v.  Butler,  vol.  v. 

(56)  Schoales  and  Lefroy'i  page  13  ;  see  page  20.  Ante, 
Reports  in  the  Court  of  Forster  v.  Haie^Y ol.  Ill, QUO, 
Chancery  of  Ireland.  The  and  the  iiutc,  713.  '*2JaL\^ 
case  here  alluded  lo  by  the      Walk,  i'ZO,  7,  B. 
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1805.         therefore  agreement  enough,  if  it  is  legitimately  proted 

HtT^rrr^^^«  to  the  Court. 
UDDLKSTON 

Briscoe.  This  leads  to  another  point.    It  has  been  conceired^ 

e    er  new  ^jjj^^  j  ^^^  called  upon  to  decide  this  case  upon  evidence 
,  d      H     ^iff^^^"^  ^r^™  ^^A^y  which  was  produced  at  the  SolfiL 

uponanADDe  1  '  *^™  ^^*  ^^  opinion,  that  the  cases  cited  bear  upon  this 
from  the  Rolls  ^^  ^^^^  respect;  for,  if  the  opinion  given  at  the  Rolls 
quiere.  was  wrong  in  admitting  the  evidence,  the  Court  is  in 

possession  of  the  means   of  receiving  all  the  evidencei 

that  has  been  tendered  here ;  and  the  substance  of  die 

'  '  Appeal  as  to  that  I  take  to  be  no  more  than  this;  thai 

they  have  a  right  to  submit,  that,  if  they  were  wrongs  in 
law,  the  Court  ought  first  to  have  deUvered  what  wa4 
the  law,  and  then  to  have  stated  the  consequence ;  atid> 
if  it  was  rightly  contended,  that  the  evidence  should  b4 
received,  the  duty  of  the  Master  of  the  JRoUs  was,  a« 
mine  is  how,  to  say,  the  parties  cannot  go  on  in  thia  way  t 
but  the  habit  of  the  Court  has  been  to  permit  the  letteff 
to  be  produced,  or  the  bill  and  answer,  to  be  Btunped, 
if  necessary  (57).  This  case  therefore  stands  by  itself 
upon  that  objection. 

The  next  consideration  is,  whether  the  draft  of  Ibf 
bill  ought  to  have  been  read.  As  to  that,  undoubtedlj 
in  practice,  whether  upon  principle,  or  firom  accommo- 
dation, it  has  been  usual  and  frequent  to  read  it.  Yet 
iipon«the  best  consideration  I  eannot 'Conceive,  hoir 
strictly  it  can  be  evidence ;  or  how  it  can  be  made  s^ 
by  the  Defendant's  refusal  to  produce  the  office  oopyt 
In  the  progress  of  a  cause  the  Plaintiff's  agent,,  luiowr 
ing  the  bill,  which  he  files,  does  not  take  a  copy :  the 
agent  of  the  Defendant,  not.  knowing  it,  takes  a  copy* 

But 


(o1)  Cvks  T.  Trccothick,  anlc,  Vol.  IX,  2»4. 
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But  it  is  very  difficult  to  ai^imilate  that  to  the  case,  m  i906. 

which  a  party  has  a  right  to   read  an  instrumienty  to  huddlestoii 
produce  which  he  has  no  original  right;  but  which  is  «. 

adimtted  upon  the  foundation^  that  the  DefAidant,  havr  Baiscojk 
ing  the  better  evidence^  refuses  to  produce  it.  Firsts  it 
cannot  be  alleged,  that  the  draft  of  the  bill  is  a  copy 
of  the  answer,  or  of  the  Defendant's  copy  of  the  bill^ 
or  of  the  bill  itself;  for  the  converse  b  true ;  that  the 
lull  ought  to  be  a  copy  of  the  draft.  It  is  not  so  al« 
^ways.  Then  how  is  it  proved,  that  this  is  the  draft  of 
the  bill.  Suppose,  the  Court  can  tajke  notice  of  the  sig* 
nature  of  Counsel :  the  result  is  only«  that  it  is  a  paper, 
of  which  the  bHl  ought  to  be  a  copy«  But  another  dif- 
ficulty, from  analogy,  follows;  for  the  draft  then  is 
not  the  best  evidence  in  the  power  of  the  party  or.  the 
Court;  for  the  Court  has  before  it  the  original  record, 
and  the  practice  prevails^  only  to  •  save  the  Court  the 
trouble  of  inspecting  the  record,  which  must  be  under- 
stood to  be  in  Court.  The  draft  of  the  bill  therefore 
ought  not  to  have  been  read.  But  that  makes  no 
difference;  for  then,  the  record  being  there,  and  con- 
taining that,  which  was  read  from  the  draft,  the  Court 
must  possess  itself  of  the  contents  of  the  record ;  and 
then,  reading  the  bill  and  answer  together,  the  bill 
being  read,  as  part  of  the  answer,  from  the  record 
itself,  ii  is  clear,  this  Decree  is  to  be  sustained  in 
that  way. 

.  I  conceive,  that  in  these  cases,  where  the  bill  charges^ 
fiiat  an  instrument  was  executed,  or  letters  passed,  and 
the  Defendant  admits  that,  the  answer  is  to  be  read  pre*- 
cisely  as  if  he  had  copied  into  it  the  instruments  or  let- 
ters, set  forth  in  the  bill ;  and  it  is  not  for  the  purpose 
€t  reading  the  bill  that  the  Pluntiff  resorts  to  the  bill, 
but  to  read  intelligibly  the  answer,  of  which  by  refer- 
ence the  bill  is  a  part.     The  Defendant  must  therefore 

be 
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1805.  be  understood  to  have  admittedy  as  expressly  as  if  it  wat 

_-     '^■^^^  stated  in  terms  by  the  answer,  the  whole  correspondence, 

^^  stated  in  the  bill.     That  brings  the  case  to  this  remaining 

JiRlscoE.      question :  if  the  Plaintiff  can  read  the  answer,  so  under-* 

3tood  to  comprehend  the  contents  of  the  bill,  does  that 

dispense  with    the    production    of  the    letters  ?      If  it 

does,   next,   is  it  necessary  upon  this  Act  of  Parliament 

to  say,  that  answer,  or  that  bill,  considered  as  a  part  of 

the  answer,  shall  be  stamped  ?    \Mth  regard  to   this  it 

is  clear,  that,  if  these  letters  had  been  produced,  and 

it  appeared,  they  were  not  stamped,   the  Court  could  not 

DistiuctioQ  be-  have  gone  on,   until  they  had  been  stamped.     But  the 

tween   an  Court  must  have  permitted  them  to  be  stamped  (58); 

.  ^^^  *       for  that  is  the  judfi^ment  of  the  law ;  that,  where  a  paper 

that  may  be  ,  ,  .         ,  ,        .    .  ... 

d    nav-  ^"         stamped,  paymg  the  penalty,  ;t  is  no  opjectioni 

iiiff  tbe  penal-  P^^^^  ^^  ^^'^  "^^  been  stamped  before  the  commencement 
ty,  wbicb  tbe  of  the  suit.  I  had  a  difliculty  in  the  Court  of  Common 
party  will  be  Pleas  upon  the  point,  whether  the  agreement  ought  to 
permitted  to  j^  stamped  at  the  time  of  the  Action  brought :  but  the 
stamp  pending  distinction  is  taken  in  a  case  in  the  time  of  Lord  jRatf- 

*         mondi  that  if  the  agreement  is  one,  upon  which  no  Action 
one,  upon  .         ,     ,  i  i       .    .  i     .  i  , 

wbicb  no  Ac-   ^  ^^       brought  unless  it  is  stamped,  it  must  be  stamped. 

tion  can  be      before  Action  brought :     but    if    it   is   an    agreement^ 

brougbt,  un-    which  you  may  get  stamped,  paying  the  penalty,  there 

less  stamped,     pending  the  action  it  may  be    stamped  ;    and   a  Cause 

has   been   allowed  to  stand,  oyer  here  upon,  that  dis^ 

tinction.    The  consequence  is,  that,  if  the  Court  is  not 

to  act,   where  there   hfis    not   been    an    observance  of 

the  revenue  laws,  neither  is.it  to  turn  the  party  rouid, 

if,  before    iiie   suit  is  over,   those  laws   are  complied 

with.  - 

^       .  -> 

It   has  been    said,    that  these  letters  are  not  upon 

stamps.    Of  the  fact  there  i^  no  proof;  nor  any  allega- 

tion» 

<5B)  Coles  V.  Trccolhick,  ante,  Vol.  IX,  234  ;  sec  page  2oi 
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^Af  except  at  tbe  bar«.    The  question  upon  that  is  o£         1B0&. 
great  importance  to  the  suitors,  not  only  here^  but  in  HuJITT^toit 
i^yery  Court  ot  Westtninster-halL    Soon   after   the  Act  p^ 

passed  this  question  was  much  considered  by.  me., .  I  ber  -BrisCO^;^ 
lievcy  I  made  the  objection  without  effect  before  Lord 
fTiurlow.  It  is  ail  objection,  that  has  not  been  acted 
4jpbn  in  the  vast  variety  of  cases>  in  which,  a  specific 
{performance  has  been  decreed.  Farther^  it  is  an  ob-^ 
jection,  that  never  availed  at  law ;  and  wherever  an  ao 
jtion  has  been  brought  upon  an  agreement,  that  ought 
to  be  on  a  stamp,  and.  the  form  of  pleading  has  been 
6uch,.  that  at  the  trial  it  was  not  necessary  to  produce 
the  instrument^  as  if  it  was  admitted  upon  the  record^ 
and  the  trial  was  upon  issues  collateral  to  the  eidstence  of 
ihe.  agreement,,  it  haa  never  been  conrndered  as  open  to 
the  Court  to  examine  the  question^  whether  the  instru«> 
snent  was  legally  available  with  reference  to  the  Stamp 
Xaws*.  In  this  Court  previously  to  the  Act,  and  since^ 
-where  a  suit  has  been  instituted  upon  &  deed,  if  the 
Defendant  admitted  the  instrument,  and  put  the  Plaintiff 
in  possession  of  the  power  of  reading  the  bill  and  answer^ 
the  instrument  has  never  been  produced ;  and  the  Court 
never. examines,  whether  it  was  stamped ;  but  leaves  the 
party  liable  to  penalties ;  except  in  cases,  where  the 
Xiegislature  require  an  instrument  stamped,  as  .  the  oslyi 
evidence  of  the  transaction;  and  says  expressly,'  that 
otherwise  the  instrument  shall  notice  read  in  evidence; 
i,  do  not  know,  that  ev^n  that  clause  makes  the 
•j^roduction  of  the .  stamp  necessary,  where  the  traucK 
Mtion  is. not  in  bsue:  for  instance,  in  a,  suit, by  an 
executor  for  an  account,  if  the  Defendant  admitSjr.that 
A  legacy  has  been  paid,.  Uiough  the  .  Legislature,  inr 
terposes  the :  qepessity .  of  a  receipt,  .the  Court  woul4 
jftot  inquire  in  such  a  suit,  whether  such  a  receipt 
actually  passed.  In  this  view,  of  the  case,  by  analogy 
$o    tbe    practice  of  this  Court  in    otl^er    cases,   and 

of 
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nOK.         bf  Courts  of  Law,  if  the  party  has  admitted  that,  wfaicb^ 
n«  ^'^CL.^u  if  ^^  admitted^  the  Plaintiff  must  prove,  it  cannot  be 
nvv^^o^  nece««y  to  p«,duce  th.t  evid«ee.  \Aich  otherwu«  he 
BAlsdOB.      miist  have  brought  forward. 

The  question  &en  is,  if  the  admissions  in  this  case 
have  dispensed  with  die  neces^ty  <^  producing  the  let- 
ters, and,  if  the  draft  of  the  bill,  cur  the  bill  itself,  could 
be  read  upon  the  hearing,  is  it  necessary,  that  the  bill 
or  the  draft  should  be  stamped  ;  not  as  instruments 
containing  the  obligation;  but,  under  the  expressioa 
of  the  Act  ( 59 ),  evidence  oodiaining  the  effect  of  the 
contract.  The  intention  of  the  Legislature  was  not  by 
any  means  to  apply  the  stamps  to  proceedings  of  diis 
nature.  The  bill  is  not  in  any  correct  sense  evidence  t 
but  it  is  read  as  part  of  the  answer.  The  answer  is 
not  in  the  sense  of  the  Act  evidence ;  but  is  read  as 
udmission,  dispensing  with  the  necessity  of  evidence. 
The  biD  is  read,  upon  the  ground  diat  it  recites  the  eop> 
respondence,  ihat  passed ;  as  something  distinct  firdoi 
the  answer  itself;  which  is  an  admission,  dispensing 
with  the  evidence  ;  which,  if  produced,  stamped,  would 
not  have  been  liable  to  obgectibn  ;*  and  the  Court  cannot 
Uow,  that,  if  produced,  it  would  not  appear  to  bt 
stamped ;  but  is  not  under  the  necessity  of  inquiring 
triietfaer  it  is  stamped,  or  not ;  unless  the  iwaid  is  se 
framed  as  io  eompd  tiie  Plaintiff  to  produce  it.  The 
l^t  had  move  diflfculty  originiffly  than  ia  supposed  to 
beloiig  to  it!  but  it  is  nay  duty  to  struggle  tf^  siqpport 
what  has  been  the  priMstlce  of  tUi  Court,  aiid  Goiwls 
ti  Law,  wKh  Jteferonee  to  a  vist  number  of  preoeed^ 
ifigs,  wkiim  a  contrai^  decision  irodd  disturb.  I  am 
Idttdljr  Mui  6t  the  ixtetkti  to  wbiiA  thut  wduM  go  ik 

Jkiaturbnigf 

fl  .  *         . 

(W)  SUIote  13  tTeo.  Ill;  c.  88.  '■ 
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disturbing  an  infinite  number  of  judgments^    that  rest         1805. 
npon  no  other  inround.  -n     ^^^"^^ 

^  ^  HODPLBflXON 

This  Decree  therefore  is  right ;   except  as  it  is  ex-      ^Ri^oof* 
pressed  to  be  made  upon  readiiig  the  draft  of  the  bill. 
Let  it  be  altered  by  substituting  for  those  words  ''  upon 
"  inspecting  the  record  .of  the  bilL" 


OGILVIE  V.  HERNE.  1806. 

Ihe.  2\tt. 
A  MOTION  was  made,    that  the  Plaintiff/  residkig  The  usaal  Se- 

in  Scotland 9  should  give  security  for  costs,  beyond  ourity  for  Costa 

the  usual  amount :  vi*.  ¥iL  ^y^  Plaintiff, 

.  residing  out  of 

'^  The  particular  circumstances,  under  wluch  this  ap   .  !^ 

plication  was  made,  were,  that  the  Plaintiff,  having  em^  creased  noon 
ployed  the  Defendants  as  his  solicitors,  bad,  after  con-»  special  circam- 
aiderable  delay,    upion  their  making  an    abatement  in  stances;  as 
their  bill  of  costs,  given  them  a  secuHty  for  payment  distress;  un- 
by  instalments  upon  a  WeMt  Indid  estate,   to  which  he  '®">  ^®  Plain- 
#a8  entitled  fai  right  of  his  wife.    The  Defendants  were  Jf^wkingsom* 
under  the  necessity  of  instituting  a  suit  in  Chantety   *^^"^  •""* 
against  him,  to  obtain  payment  out  of  the  consignments ;  |,™j|  -uq« 
to  which  having  appeared  he  withdrew  to  the  neighbour-  i^im^ 
hood  of  Holjfrood-lunue   near  Edipimrgh\  where    he 
stood  out  all  process;  until  an  ordee  to  take  the  bill 
j9ro  confesBo  was  made ;  afifcer  which  he  applied  for  leave 
to  put  in  an   Miswer ;  which  was  vefiised  by  the  Lord 
£hakceUor  (  60 ).     The  ttit,  m  which  this  iiiotioB  was 
pnade,  Was  .then  instituted^  praying  ail  account;    dobl 

stating, 

(60)  Herke  V.  0$FiA»ie,  ante,  77. 
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stating^  that  from  embarrassed  circumstances  the  Plaintiff 
was  obliged  to  retire,  and  Uve  in  Scotland. 

Mr.  Ramittff,  for  the  Defendants,  in  support  of  the 
Motion. 
The  addition  of  the  stamp  duties,  necessarily  en- 
hancing the  costs  of  all  Law  proceedings,  is  alone  a 
sufficient  ground  for  increasing  the  security  beyond  the 
sum  of  40/.,  required  by  the  old  rule.  But  under  the 
particular  circumstances  of  this  case  the  Court  will  take 
care,  that  proper  security  shall  be  given,  to  guard  the 
Defendants  from  injury  by  the  suit,  which  the  Plaintiff 
has  instituted ;  jis  Lord  Hardtoicke  in  Gage  v.  Lady 
Strafford  (61 )  under  the  circumstances  compelled  the 
Plaintiff  to  gure  security  ;to  the  amount  of  800/. 

Mr.  Hart^  for  the  Plaintiff, .  insisted  upon  the  general 
rule;  and  said,  that  in  Gage  v.  Lady  Strafford  the 
Plaintiff  came  for  extraordinary  indulgence  i  praying  a 
CSommissiott  iibroad ;  which  must  occasion  considerable 
expence  to  both  parties:  the  Court  therefore  bad  a 
discretion  to  grant  that  upon  terms :  but  in  Axis  in* 
stance  the  Court  has  no  discretion ;  but  must  be  go*^ 
vemed  by  the  general  rule,  that  e  Plaintiff  out  of  the 
jinisdictioa  shall  g^ve  security  for  costs  to  the  extent 
of  40/. 

The  Lord  Chancellor.  . 
'  I  bnre  Lord  Hardwicke's  authority^  that  the  Court 
l^ore  his  time  nev«r  acted  upon  the  spedal  circum- 
stances, existing^  only  at  the  time-  of  the  Bill  filed,  in  de- 
|>arting  firom  the  general  rule.  I  apt  not  aware,  that^ce 
that  case  the  Court  has  ^ever  departed  from  it ;  I  think, 
I  gemember,  that.it  has  refused  to  interpose.  Thb  19  % 
,  ^         .  general 
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Qoa, 


general  rnle  of  great  Strength ;  for  there  is  no  case,  in 
which    security  for   costs  has    been   given,  where   the 
Court,   if  acting  upon  discretion,  would  not  have  been 
justified  by  the  circinnstances  in  sajring,  40/.  was  much 
too  little.     As  to  the  stamp  duties,  they  warrant  the 
Court  to  endeavour  to  lay  down  some  general  rule  for 
the  future,  that  will  suit  the  circnmstadces  of  the  times : 
but  that  is  a  ground  for  general  interposition ;  not  to  act 
in  a  particular  case.     So,  with  regard  to  the  distress  of 
the  Plaintiff:  that  is  not  a  ground,  upon  which  the  Court 
has  specially  interposed.      The  Court  yrill  not  require 
8eciu*ity  for  costs  from  any  man  in  England  upon  any 
representation  of  his  circumstances ;  and  the  rule,  that 
has  been  laid  down  as  to  security  for  costs  to  be  given 
by  Plaintiffs  abroad,    is  considered  as  a  general  rule, 
applying  to  rich  and  poor.     If  the  Plaintiff  comes  for  a 
favour,  upon  which  the  Court  can  fasten  terms,  that  is 
a  ground,  that  may  prevail  against  the  general  practice. 
I  doubt  upon  what  Lord  Hardwicke  says,  that  it  should 
be  discretionary  in  every  case ;  unless  he  means,  that  it 
should  be  referred  to  the  Master  in  every  instance  to 
look  into  the  case :  not,  that  the  Court  itself  b  in  every 
case  to  examine,  and  say,  what  will  be  right.    I  cannot 
make  this  Order  (62). 

(62)  Beames  oh  Costs,  178,  9,  &c. 
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COFFIN  V.  COOPER.  M05. 

Dee.  23d. 

A  N  Order  to  confirm  the  Master's  Report  Nisi  having    Motion  not  to 
been  obtained,  the  party  at  the  last  Seal,  on  Satur-  ^  postponed  ; 
day  the  gist  of  December,  obtained  leave  to  move  on  "f  ".^?  ^^^^ 
Monday  to  confirm  the  Report  absolutely.    The  ic^son  -m^  ^• 
of  the  application  was,  that  the  eight  days,  which  had 
not  expired  on  the  Seal  Day,  might  be  complete. 

TAe 
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1805.  ne  Lard  Chancellor  md,  he  ought  not  to  have 

given  that  pennission ;  and  refused  to  make  the  Order. 


COPFIH 

r. 
Cooper: 


1805.  DONNE  V.  LEWIS. 

Dee.17lib»24lA« 
Original  De-      A    MOTION  was  made,  that  the  Register  may  be  at 

cree  not  to  be  liberty  to  draw  up  and  pass  the  original  Decree  in 

foimd;  batt  f^  cause  from  the  oflSce  copy;  and  that  the  same, 
having  been  ^hen  drawn  up,  may  be  entered  Nunc  pro  tune.  This 
^i^i^^**  A  •PpK^tion.  was  made  under  these  circumstances.  The 
rached  in  an  original  Decree  could  not  be  found :  but  there  were  two 
Order  on  Far-  Reports  of  the  Master;  and  an  Order,  made  on  fiurther 
ther  direo-  directions  in  1788,  reciting  the  Decree,  made  in  «/ar/jr 
lions,  was  al-    1787 ;  that  Order  however  varying  from  die  minute  in 

lowed  to  be      the  Register's  Minute  Book, 
drawn  np  from 

"r*  te^^'      Mr.  Richards,  in  support  of  the  Motion,  cited  WUliawh 
^ son  V.  Henshaw  (63),  and  Jesson  v. Brewer  (64f\ 

The  Lord  Chancellor. 
This  is  of  great  importance.  The  Court  will  enter  a 
Decree  nunc  pro  tunc,  if  satisfied  firom  its  own  official 
documents,  that  it  is  only  doing  now  what  it  would  have 
done  then.  Primd  facie  the  Court  will  not  make  the 
entry  different  from  the  minute.  But,  if  it  turns  out  in 
fact,  that  the  Court  itself  has  in  an  Order  recited  the 
Decree,  as  made,  and  if  there  is  an  office  copy  of  the 
Decree,  that  office  copy  corresponding  with  what  is  re- 
lated in  the  Order,  that  office  copy  must  be  taken  to  be 
the  copy  of  an  original;  and  would  be  evidence,  that 
there  was  such  a  Decree. 

(63)  1  Dick.  129.  (64)  1  Dick.  376. 
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The  Lord  Chancellor.  1805. 

As  the  Court  has  frequently  acted  under  this  Decree,  ^^^^ 

that  does  not  appear  to  have  been  passed  and  entered,  Aonnb 

the  Order  may  be  made.    But  I  hope,  tb^^  will  nevor  ^• 
be  an  instance  of  ^hi^  agam  (  65  )« 

(65)  Lawrenee  v.  Richmend,  1  Jac.  if  Walk.  241. 


LASHLEY  V.  HOGG.  18M. 

o  HecMMu 

A    DECREE  had  been  made  for  an  accpunli  wi4>  the    After  Decree 

usual  directioq  for  advertisements  for  creditors.  ^  R*B  cannot 

be  dismissed 

A  petition  was  presented,  under  an  arrangement,  with  ,  ^  ^^^^^  » 
tha  consent  of  all  parties^  4^d  aU  the  creditors,  who  had  ^^^^  fordid 
come  ill,  the  time  having  expired,  for  dismissing  the  Bill  Msing  of  the 
and  ^isppsing  of  ^he  fim^s  ip  Qova^.  ftuid  in  Court 

may  have  ef- 

Hr.  Boi^pelf,  in  support  pf  th^  Petitioii.  '•«*  ^Y  consent 

«  OB  Farther  dn 

The  Lard  Chancellor  said,   he  could  not  disnuss    ^_ ...       ,  . 

,      «.«     *.  ^  •       .  Credilofs  let 

the  BiU  after  a  Decree,  except  upon  a  re-heanng  or  ^^  ^^        U^^ 

Appeal;   but  the  objed;   as  to  the  disposition  of*  the  while  theflmd 
funds  might  be  obtained  by  consent  upon  Farther  di-  is  in  Court; 
rections ;    and,  though  the  time  had  elapsed,  yet  the  though  ibm 
Court  will  let  in  creditors  at  any  time,  while  the  fund  ^^^  ^^^ 
is  in  Court  (66).  elapsed. 

(00)  Ttiis  has  been  allow-  the    application    and    re-ap- 

ed»  even    after    a   deGcient  portioDmeDt:   AngtUr.Had' 

fund  had  been  apportioned,  don,  1  Madd,  521K 
on  payment  of  the  costs  of 
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1805.  ALCOCK,  Ex  parte. 

])ec.24th.  ' 

Joint-creditors    A    PETITION  was  presented  by  joint-ciiediCors ;  to 
cannot  vote  or  have  the  choice  of  assignees  under  a   separate 

interfere  m  the  Commission  of  Bankruptcy  declared  irregular,  and  void  j 

that  a  new  choice  maybe  directed ;  and,  that  a  particular 
creditor,  against  whom  an  account  was  prayed,  pay  not 
Commission  of  ^  permitted  to  vote.  .        _ 

Bankruptcy. 
(See  note  (67)0      Mr.  Fonblanque  and  Mr.  Cullen,  in   support  of  the 


choice  of  as- 
signees mider 
a    separate 


•  1 


petition.  •  ; 

o 

The  Lord  Chancellor. 
Joint-creditors  are  not  penmtted  to  vote  in  the  ehoice 
of  assignees  under  a  separate  Commission,  even  in  the 
strong  case,  where  there  is  only  one  separate  creditor, 
and  large  joint  property.  Lord  Thurlou^  constantly  re* 
fused  it.  .  The  consequence  is,  that  joint-creditors  can-- 
not  mtexjkre  with  the -choice  of  the  separate  creditc»«  by- 
telling  them,  whom  they  shall  not  elect.  That  is  the 
estabushed  piactice  in  bankroptcy;  and  I  naTe  fol- 
'!  lowed  it  (67). 

(67)  Ante,  ExparUElten,     parte  Hall,  Vol.  IX,  35, 848U 
.    YoL  III,  238,  and  the  note.      This    is  altered  by  statute 
.  243.    Eatpwie  Chandler,  Ei;     6  (ffeo.lV,  c.  16.  t.  62.. 


i 
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IBOO. 
Aug.  27M. 

KEBBLE,  Ex  parte.  Not.  Wih. 

Dec.  23d. 
^T^HIS  petition  prayed   an   order  for  maintenance  on    Residue  be- 

behalf  of  five  infants^  to  whom  a  residue  was  be-  queathed  to 

queathedy  with  survivorship  among  them  in  case  of  the  I^^f^ntSy  with 

death  of  any  under  the  age  of  twenty-one ;  and,  in  case  •'"^^>^®"hip 

all  of  them  should  die  under  that  age,  the  whole  was  ^,  .     -** 

^  the  event  of 

given  to  their  sister;  who  took  no  interest  directly  in  that  j^g^h  under 

residue :  but   a  legacy  was    given  to  her  by  the  same  the  age  of 

Will ;  and  in  case  of  her  death  under  the  age  of  twenty-  tweuty-oDe. 

one,    that   legacy  was   given    over    to  the    other    five  Maintenancei 

children.      The  Will   gave  no    direction   as   to    main-  "®*  ^^^8  ^'^ 

tenance.  '^^^^^^  ^y  ^^ 

Will,  was  not 

ordered  by  the 
Mr.  Hall,    in   support   of   the   petition,    referred  to  Court'  there  • 

GreenweU  v.  GreenweU  (^)i  and  the  authoritiesi  upon  being  alimita- 
which  that  Order  was  made.  tion  over  upon 

the  death  of 

77ie  Zorrf  Chancellor.  ^"  ^^^^^ 

The  case,   in  which  maintenance  has   been   allowed,    ,   .   ^^^  ® 
thongh  not  given  by  the  Will,  is,  where  there  are  chil-  .     .  * 

dren,  some  or  one  of  whom  must  take  the  property,   and  otiier  interest 
all  have  an  equal  chance  by  surviving,    and  a   present  in  that  fund, 
interest.     But  it  cannot  be  done,  if  there  is  a  gift  over ;  though  a  dis- 
or,  if  the  children  are  not  alt  the  persons,  among  whom  ^^'^^^t  legatee 
it  is  to  go ;  as  in  Sir  Frederick  EdetCs  Case  ;  where  Lord  ^)^  *®  "»« 
Rosslyn  had  directed  it ;  but  upon  an  application  for  an    ,2 
increase  of  the  allowance  I  did  not  think  myself  justified  ^|,j^.jj  ^|^* 

^^  Court  has 
given  Maiute- 
(68)  Ante,  Vol.  V,    104.     See  Lomax  v.  Lomax,  ante,  nance,  has 
Cavendish  v.  jiforccr,  FendaU     48,  and  the  notes,  Vol.  Ill,  ^««n»  where, 
V.  iVo^A,  V,  195,  ..  197,  n.      12.  Uie  fond,  being 

given  to  the 

children  with  survivorship  among  them,  their  interests,  and  the 
chance  of  taking  the  whole,  as  survivor,  were  equal;  and  no  other 
person  interested. 

Vol,  XI.  Q  Q 
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1805.  in  following  that ;  and  refused  it ;  as  those  children  might 

^  "^^  be  the  persons  to  take  the  whole ;  but  future  children^ 
Ex  varte  ^^^  unborn,  might  be  the  persons  to  take  a  part  of  it 
By  this  Will  five  children  have  this  residue  given  Mb 
them,  with  survivorship  among  them ;  and  the  sixth  has 
nothing  given  to  her  in  that  fund,  unless  all  the  five  die 
under  the  age  of  twenty-one.  So  the  five  would  be 
maintained  at  her  expence,  for  she  has  .no  interest  in 
common  with  them.  Where  is  the  difference  between 
her  and  a  mere  stranger  ?  She  is  not  a  legatee  of  this 
residue  with  the  other  five :  but  it  is  given  oyer  to 
her,  as  to  a  stranger,  only  in  the  event  of  the  death 
of  all  the  five  under  the  age  of  twenty-one ;  and,  while 
it  remains  contingent,  she  has  no  interest  with  thenu 
The  circumstance,  that  she  has  a  legacy  by  another 
part  of  the  Will,  cannot  alter  it.  If  no  legacy  was 
given  to. her,  it  could  not  be  contended;  for  this  has 
not  been  allowed,  except,  where  all  had  a  chance,  an4 
an  equal  chance ;  and  there  is  no  instance  of  setting  off 
one  legacy  against  another  in  this  way.  There  is  no 
case,  in  which  interest  of  property,  directed  to  accumu- 
late, has  been  applied  to  maintenance,  except  where  il 
was  one  principal  sum,  in  which  all  were  interested.  I 
wish  very  well  to  the  application,  if  I  can  find  a  prin- 
ciple, upon  which  it  can  rest. 


Jiov.  19th.         Mr.  Halif  in  support  of  this  petition,  cited  CoUis  v. 

Blackburn  ( 69 ),  and  Fairman  v.  Green  ( 70  ). 

Tlie  Lord  Chancellor. 

The  case  of  Fairman  v.  Green  is  not  within  the  former 

cases  ;     in   which    the    gift  over  was  to   the   children 

who   should    survive,  and    therefore    maintenance  was 

given  ;  the  chance  being  equal :  but  in  that  case,   as  in 

this, 

(CO)  Aule,  Vol,  IX,  170.        (70)  Ante,  Vol.  X,  45. 
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this,,  all  the  children  might  die  under  twenty-one  ;  and 
none  of  them  might  take.  The  former  cases  after 
great  struggle  go  this  length  ;  that  where  there  are 
equdl  legacies  to  a  class  of  children,  even  with  a  direc-> 
tion  for  accumulation,  the  principal  with  the  accumula- 
tion to  be  paid  at  twenty-one,  with  survivorship  in  case 
of  the  death  of  any  under  that  age  to  the  others,  the 
chance  df  all  taking  or  the  survivor  being  equal,  the 
Court  takes-  the  fund,  which  belongs  to  all,  and  must  go 
to  all  or  some  of  them ;  and  maintains  them  all  out  of 
the  interest  But  the  principle  cannot  be  applied, 
where  the  legacy  is  not  given  absolutely  to  the  children 
and  the  survivor,  but  in  case  of  the  death  of  a  child 
under  twenty-one  there  is  a  limitation  to  the  issue;  who 
for  that  purpose  are  as  strangers.  In  this  case,  as  in 
that,  the  property  may  never  belong  to  any  of  these 
children. 
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1805. 

Kebblb, 
Ex  parte* 


The  appUcation  was  renewed. 


Dec  2341 


The  Lord  Chancellor  said,  there  were  some  older 
cases  than  those,  that  were  produced  in  Greenwell  v. 
Greenwell  ( 71 ) ;  within  some  of  which  this  would  fall : 
but  his  Lordship  said,  he  did  not  know  the  principle, 
iipon  which  those  cases  could  be  maintained ;  and  rev 
fused  to  make  the  Order  in  this  instance. 

(71)  Ante,  Vol.  V,  104. 
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LAMBERT  v.  LAMBERT. 
1806.  The  Master  of  the  Rolls  for  the  Lord  Chancellor, 

Jan.  1 6th. 

Legacies  to       e IR  HENR  Y  LAMBERT,  by  his  WiU  gave  the  M- 

one  younger  lowinff  amonff  other  leiracies : 

child  of  "  the 

•*  sam    of  -rt     w    •  » 

tt  12  000/.  of        "  '^^  ^y  ^^y  *"^  ™^®^  beloved  second  son  Fredertek 

**  my  funded  '^  Robert  Lambert  I  bequeath  the  sum  of  twelve  thousand 

"  property  to  **  pounds  of  miy  funded  property  to  be  transferred  in  his 

"  be  transfer-  '*  name    or    employed    as    it    shall  appear  most  bene- 

"  red  in  his  a  filial    for  the  interest  of   the  said  Frederick  Robert 

""*""®®'®™'' "'by  my  executors   according   to   the   situation  of   the 
"  ployed  as  it  .,  ^. 
«   u  II  tunes. 

*'  shall  appear 

••  most  beneG- 

•*  cial."  1*0  an-      "  To  my  truly  and  most  beloved   third    son   F^rancis 

other,  **  the      **  John  Lambert   I    also'  bequeath   the   sum  of   twelve 

"  sum    of         <'  thousand    pounds    in    every  respect    the    same  as   I 

"  12,000/.  in     «  have  specified  in  the  case  of  my  second  son  Frederick 


"  every  re-       u  Robert. 
**  spect  the 
••  same."  To  a 


third    "  th  *'  '^^   ^y  ^^'y  ^^'^  "^^^  belovied   fourth  son  Lionel 

''sum    of  *^  Hyde  Lambert  \  equally  bequeath  the  sum  of  twelve 

"  12,000/.  to  "  thousand  pounds    to    be    enjoyed   by   him   in  every 

be  enjoyed  "respect    as    m   the    case   of    my   third    son  Frandi 

by  him  in  "  John^'  &c. 

every    re- 

"  spect''  as  the      The  biU  was  filed  by  the  eldest  son ;  to  whom  all  the 

. ,    '       ,      testator*s  estate  real  and  personal  was  devised  and  be- 
residue  real  i     .        , .  i      ,         .  ,        ^  ^ 

and  oerso    1    ^"^*^1^^">  subject  to  the  legacies ;  and  under  a  Decree, 

to  the  eldest  ^^^^^^^ng  ^^^  accounts,  the  Master's  Report  stated,  that 
son.  there  was  due  to  each  of  the  younger  sons  the  sum  of 

The  leea  i  13,221/.  0*.  9d.  for  principal  and  interest  on  their  re- 
to  the  yonnirer  ^pective  legacies ;  to  which  Report  exceptions  were 
children  pecu-  taken,  on  the  ground,  that  each  of  the  legatees  was  en« 
niary,  not  spe-  titled 

cific :  the  fund,  if  deficient,  to  be  equally  divided  among  thcni. 
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titled  to  have  transferred  to  him  so  much  funded  pro- 
perty as  would  amount  to  the  sum  of  12000/.  in  stock, 
and  not  to  12,000/.  in  sterling  money. 

Mr.  Richards  and  Mr.  WethereU^  in  support  of  the 
exceptions,  relied  on  the  expression  of  the  clause  giving 
the  first  legacy ;  "  to  be  transferred ;"  peculiarly  appli- 
cable to  funded  property,  and  not  to  cash.  They  stated, 
that,  if  these  should  be  considered  money  legacies,  there 
would  be  no  surplus  for  the  eldest  son ;  and,  according 
to  Kir  by  v.  Potter  (  72  ),  the  intention,  if  plain,  must 
make  the  legacy  specific. 

Mr.  Romilltf  and  Mr.  Pkittimore,  for  the  Report,  were 
stopped  by  the  Court. 

The  Master  of  the  Rolls  held  clearly,  that  the  chil- 
dren under  these  bequests  were  entitled  to  the  worth  of 
12,000/.  each  out  of  this  property ;  if  suflScient  to  afford 
it ;  and,  if  not  sufficient,  they  were  entitled  to  have  it 
equally  divided  among  them :  if  there  should  be  any 
surplus,  that  would  belong  to  the  general  estate  of  the 
testator. 

(72)  Ante,  Vol.  IV,  748.      Coleman  v.  Coleman,  If,  639 
Deane  v.  TVsl,  IX,  146.  See     and  ihe  note  641. 


1806. 


Lahbert 
Lambert. 


M 


LYON  r.  DUMBELL.  1800. 

JaM.7»th. 
R.  BeU,   for  the  Defendant,   moved  to  dbmiss  the    The  only  an- 

bill  for  want  of  prosecution.  swer  to  the 

Motion  .to  dit- 

Mr.  Piggoit  and  Mr.  Johnson,  for  the  Plaintiff,  were  *»"«  •^  ^^ 
proceeding  to   state  some  special  circumstances,  as  an    ^^  ^^'^ 
answer  to  the  motion. 


The 


prosecution  is 
the  vndertak- 


iog  to  speed 

the  Cause.    Special  circnmstaDces  mast  be  the  gnmnd  of  special  ap- 
plication. 
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1806. 
Lyon 

V. 
DUMBELL. 


The  Lord  Chancellor. 
It  has  been  setded  upon  great  consideration  (  73 ),  that 
you  cannot  take  advantage  of  special  circumstances  by 
way  of  answer  to  this  application  ;  that  there  can  be  no 
answer  to  this  motion  but  an  undertaking  to  speed  the 
cause ;  and  therefore  any  special  curcumstances  must  be 
the  ground  of  a  special  application.  The  notice  may 
stand  over,  that  the  Plaintiff  may  have  the  opportunity 
of  applying. 

The  usual  undertaking  to  speed  the  cause  was  given. 


(73)    Monteith  v.    Taylor, 
ante,  Vol.  IX.  615.     Bligh 

V. ,  post,  XlII,  465,  aod 

the  note,  456.      Findlay  v. 


Wood,  I  Ff<.  Sf  Bea.  490,  aod 
the  note,  2d  edit,  headman 
V.  EUii,  4  Madd,  240, 


1806.  KNOTT,  Ex  parte. 

Feb.  3d,  4th. 
The  claim  to      A  COMMISSION  of  Bankruptcy  issued  against  DoMii 

tack  by  a  third  Tanner  in  September  1793*     The  first  claim  of  the 

mortgagee,        petitioners  was  under  an  assignment  in  1803  from  ElUa- 
havmg  taken  m  beth  Hoskins,  the  first  mortgagee  of  the  inheritance  of 
nrs  mor  -  ga^^tes  of  the  bankrupt,   subject  to  an  out  standing  term: 
?    .  .        the  original  mortgage   being  clearly  long  previous  to  the 

subject  to  a  bankruptcy.  Secondly,  the  petitioners  claimed  under  t 
Term  oat-  mortgage  made  to  them  in  June  preceding  the  date  of  the 
standing,  given  Commission,  to  secure  a  debt  of  5500/.,  due  to  them  in 
up  as  against  a  the  course  of  trade ;  the  assignees  in  opposition  to  that 
mesne  incam-  clain^  relying  upon  an  act  of  bankruptcy  in  1796; 
brancer :  as      ^hich  however  was  disputed ;   and  notice  denied :  Sdly, 

.  .    ~  they  claimed  a  right  to  tack  that  debt,  not  only  against 

signees  nnder  ,        ^  ^    ^ 

the  Bankraot-  ^^  assignees,  but  also  against  Lutley  Bamabjf,  a  mesne 

cy  of  the  mbrt-  ">«"»" 

gagor,  quart:  the  Commission  being  subsequent  to  the  last  mortgage; 
whether  the  act  of  bankruptcy  was  previous,  doubtful.  No  objection, 
that  the  consideration  for  the  last  mortgage  was  a  debt  originally  by 
simple  contract. 
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incumbrancer;  insisting  upon  his  priority  in  date:   the  1806. 

petitioners  denying  notice    of  that  incumbrance.    The  Knott 

estate  was  sold ;  and  the   money  invested  in  the  funds,  jg*,  parte* 
subject  to  the  claims. 

Mr.  Romilly  and  Mr.  Bell,  in  support  of  th^ 
petition. 
The  case  of  Collet  v.  De  GoU  (73)  is  decisive  in 
favour  of  the  petitioners  ;  and  there  are  some  older 
authorities,  that  a  Court  of  Equity  will  not  give  ai\y  as-« 
sistance  against  a  person,  who  advanced  money  to  the 
bankrupt  without  notice  of  the  bankruptcy ;  not  even 
making  him  discover  what  the  Commissioners  might 
compel  him  to  discover  :  Perrai  v.  Ballard  (  74  )•• 
Wagstaff  V.  Read  (  75 ).  Brown  v.  WiUidms  ( 76 ). 
Wilier  v.  Bodington  (  77 ).  The  transfer  to  the  as- 
signees by  the  act  of  bankruptcy  ^oes  not  difier  from 
any  other  transfer. 

T*he  other  question  is  as  to  the  order,  in  which  these 
debts  are  to  be  paid.  The  petitioners,  not  having 
had  notice  of  Bamaby'a  intermediate  incumbrance,  are 
entitled  to  priority.  The  objection  is,  that,  though 
the  petitioners  have  the  inheritance,  there  is  a  term 
outstanding,  not  in  Bamaby,  but  in  a  third  person ; 
and  Bamaby  says,  he  ha^  applied  for,  and  may 
obtain  an  assignment.  There  is  no  instance,  where 
the  Court  refused  to  act  upon  the  rights  of  the 
parties,  as  they  stood  at  the  hearing,  on  the  ground, 
^at  one  might  get  in  an  outstanding  term.  Nor 
would  an  assignment  avail  him ;  for  the  person,  in 
ivhom  that  term  is  vetted,  is  a  trustee  for  the  person, 

who 

(74)  Far.  65.  See  the  note,         (76)  2  Ch.  Cos.  156. 
post,  620.  (77)  2:CA.  Ca$.  136. 

(75)  2  Ch.  Cat.  72.  (78)  2  Vem.  609. 
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1806.  who  has  the  inheritance ;  and  an  assignment  to  any  other 

Knott         Person  would  be  a  breach  of  trust.    The  doctrine  upon 

Ex  parte.       ^^^^  subject  is  laid  down  by  your  Lordship  in  MaundreU 

V.  MaundreU  (  79 ).        . 

Mr.  Richards  and  Mr.  Hari,  for  the  Assignees 
under  the  Commission  of  Bankruptcy. 
The  petitioner  did  nqt  lend  any  money  upon  the  secu- 
rity of  the  estate ;  but  took  a  security,  not  three  months 
before  the  Commission,  for  a  debt  due  upon  other  ac- 
counts, viz.  for  goods  sold  and  delivered  in  that  year. 
Great  stress  was  laid  upon  that  distinction  by  Sir  Joseph 
Jehyll  in  the  case  of  Brace  v.  The  Duchess  of  Marl- 
borough ( 80 ).  Upon  that  point  alone  the  petitioners 
cannot  support  this  claim  against  the  assignees  under  the 
bankruptcy  of  the  mortgagor ;  who  are  purchasers  for  tlie 
creditors,  for  a  consideration  equally  valuable  as  in  the 
case  of  an  actual  purchase ;  and  with  reference  to  the 
act  of  bankruptcy.  The  principle,  estabUshed  by  that 
case,  is,  that  the  person,  lending  the  money,  must  khd 
it  upon  the,  faith  of  the  land.  If  the  loan  was  of  any 
other  description^  he  cannot  have  the  preference;  for  a 
Court  of  Equity  will  in  general  relieve  according  to  pri- 
ority ;  and,  to  induce  the  Court  to  depart  from  the  rule, 
a  creditor  must  bring  himself  strictly  within  the  Excep- 
tion. It  is  clear,  this  debt,  was  not  contracted  upon  the 
faith  of  the  land.  By  the  act  of  bankruptcy  all  the 
bankrupt's  property  is  taken  out  of  him ;  and  the  asag- 
jiees  beccotte  in  Law  the  owners  of  it.  The  bankru]^ 
•cciuJd  not  give- a  security.  He  had  no  means  of  jnroviding 
i^61C]       >^  for  payment.    The  money  was  due,  not  from  him,  hot 

from  his  estate,  in  the  hands  of  his  assignees.     He  could 
not  by  giving  one  creditor  a  security  prevent  the  effiect 

of 

(79) .  Ant«,  ToL  X;  S4«.  (80)  2  P.  Wm».  481. 

VII,  667. 
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of  an  iact  of  bankruptcy.    Where  money  is  lent  upon         1806. 
the  faith   of  the  land   the  case  is  very  different:   the        kC^^ 
lender  being  in  possession,  dealing  with  the  land  as  the      jg^  parte. 
ostensible  owner,  the  mortgagee  deals  with  him  fistirly; 
and  advances  his  money  bond  Jide,  in  confidence  of  a 
dealing  permitted   by    the    creditors   themselves ;    who 
aUow  their  debtor  to  appear  as  the  visible  owner.    But 
the  case  of  an  actual  bankrupt,  having  no  •property, 
borrowing  money,  or  taking  goods,  for  his  own  use,  and  ^ 

the  lender,  when  he  cannot  obtain  payment,  taking  a 
security- out  of  the  wreck  of  the  property,  has  a  very 
different  description.  In  1796  thismortgagor  was  in  the 
most  embarrassed  circumstances ;  bn  the  eve  of  bank- 
ruptcy ;  continually  getting  worse  until  his  failure  in  1798, 
not  three  months  after  the  security  made. 

As  to  the  other  point,  the  petitioners  have  the  legal 
fee,  but  incumbered  with  a  legal  term.  A  Court  of 
Equity  does  not  assist  these  persons:  neither  does  it 
give  assistance  against  them ;  only  not  depriving  them  of 
the  '^  Tabula  in  natffragio/*  if  they  have  it  But,  the 
term  being  outstanding,  the  petitioners  have  not  the 
Law  with  them.  If  we  could  have  got  that  in,  we 
might  have  squeezed  out  that  mortgage  of  1798  en- 
tirely. 

The  Lord  Chancellor. 
If  the  mortgagee  had  the  deed,  you  could  not. 

• 

For  the  Assignees. 
Notwithstanding  what  is  said  by  Lord  Hardwicie  (  81 ),       [  61S  ] 
amd  by  your  Lordship,  following  him,  in  Maundrell  v. 
MaundreU,  that  may  be  (82)  questioned. 

Tke 

(81)    See  WiUougkby   r.  (82)  Ante,  Yd.  X,    MO, 

WUiaughby,  1    Term  Rep.         209. 
7«3. 
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180(1.  The  Lord  Chancellor. 

.y^"^  Disliking  the  whole  doctrine,    I  examined  CTcry  part 

.^          '  of  it  with  jealousy  in  MaundreU  v.  MaundreU{83).      1% 

A  subsequent  8^^^  Upon  this ;  that,  if  the  purchaser  has  got  the  erigi- 

incambrancer  ^^^  title-deed  to  the  term,  the  Court  cannot  be  satisfied 

withoat  notice  that  there  is  any  truth  in  the  assertion,  that   the  legal 

protected  by  estate  is  hi  the  person,  who  flhe  adversary  says  has  it; 

getting  pos-  Jjord  HaHuficke  thought,  as  you  cannot  in-  many  cases 

session  o  trace  the  representative,  if  the  purchaser  uses  so  much 

deed,  creating     .i.  . 

an  oatstandine  ^"^"ce  as  to  take  possession  of  the  deed,  a  Goart  of 

Term.   As  to     ^^l^ity  ought  not  to  compel  him  to  produce  that  deed  to 

the    conse-        ^^^  prejudice.     It  is  not  determined,  what  is  the  situation 

qoence  to  the     erf  the  trustee,  who  makes  the  assignment.     Lord  Hard- 

trustee,  assign-  ancke  says,    the    question  is  not,  whether  the    trustee 

ing  to  him,       gj^^^jj  jjg  punished ;   but,    whether  the  purchaser  shall 

tnoug    aware     j^^|j  under  the  breach  of  trust.    That  is  strange  doc- 

^  trine ;   and  I  desire  to  be  understood,  that  I  have  not 

cumbrance, 

and  whether      ^^^^  "P  ™y  mind,  that  the  Court  #ould  not  restmn  the 
the  Court  trustees  from  permitthig  their  names  to  be  used.     From 

would  inter-      some  saving  expressions  I  do  not  conceive,  Lord  Hard' 
fere  by  Injunc-  mcke  meant  to  determine,  that  the.trilstee,  aware  of  the 
tion,  quare.       prior  incumbrance,  would  be  safe  in  making  the  assign- 
ment to  a  subsequent  incumbrancer.     One  of  the  greaitest 
difficulties  I  met  with  in  deciding  the  case  of  MaundreU 
V.  MaundreU  was  Lord  Hardwicke's  expression,  that  the 
purchaser  would  be  safe  in  taking  the  assignment,    if 
he  could  get  it:   but  his  Lordship  would  not  say,  the 
[  ^614  ]      ^trustee  would  be  safe^    Surely,  if  the  purchase?  would 

be  safe,  the  trustee  ought  to  be  so. 

For  the  Assignees. 
•    The  Court  would  not  compel  a  discovery;  but  would 
not  interfere,  if  an  ejectment  could  he  maintained  without 
the  deed ;  and  an  act  of  bankruptcy,  previous  to  the  con- 
veyance 

(83)  Ante,  VoL  X,  246.  VII,  607. 
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veyance  to  the  petitioners,  can  be  proved ;  whence  the  1806. 

advantage  arises,  of  which  in  Collet  v.  De  Gols  ( 84 )  tT^-p 
Lord  Talbot  said  he  would  not  deprive  the  party.  In  ^  parity 
that  case  the  prior  incumbrance  was  got,  before  the 
Commission  was  taken  out;  and  there  was  no  notice 
that  the  party  was  a  trader,  and  therefore  subject  to  the 
Bankrupt  Laws.  After  st,  Commission  issued  a  prior  in- 
cumbrance cannot  be  taken  in ;  to  support  that,  whicli  is 
declared  to  all  the  world  to  be  hothing;  not  merely  an 
infirm  security ;  under  which  the  party,  not  having  even 
a  scintilla  of  interest,  cannot  claim  the  assistance  of  a 
Court  of  Equity  in  opposition  to  its  general  rules*  Why 
should  not  a  Commission  of  Bankruptcy  have  the  same 
effect  for  this  purpose  as  a  Decree  ?  After  a  Decree,, di- 
recting a  reference  to  the  Master  to  settle  priorities,  the 
subsequent  incumbrancer  would  not  be  permitted  to  take 
in  a  term,  in  order  to  squeeze  out  another  incumbrance : 
but  the  priorities  must  remain,  as  they  stood  at  the  date 
of  the  Decree.  So  a  Commission  of  Bankruptcy  is  a 
public  declaration,  that  the  rights  of  incumbrancers  shall 
be  settled,  as  they  stood  at  that  time:  the  Law  declaring, 
that  the  property  shall  be  distributed  among  the  creditors 
according  to  the  rule  of  Law ; .  which  distribution  a  cre- 
ditor shall  not  defeat  by  his  own  act,  taking  in  the  legal 
estate.  Another  objection  in  the  way  of  the  petitioners 
is,  that  the  conveyance  to  them  by  the  first  mort- 
gagee did  not  take  place  until  1803:  from  the  moment 
*  the  Commisijion  issued  the  first  mortgagee  became  a  [  ^615  ] 
trustee  for  the  general  creditors,  subject  to  her  mort- 
gage ;  and  could  not  defeat  their  right  by  transfeiring  to 
another  person;  who  by  relation  to  the  act  of  bank- 
ruptcy has  no  interest  in  the  estate. 


Mr. 


(84)  For.  So.    See  the  note,  post,  620. 
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1800.  Mr.  Romitty,  In  Re)>ly. 

« 1^^^"^  Jf>  as  it  is  said,  in  CoUet  v.  De  Gols  (  85 )  the  prior 

Ex  parte.      incumbrance  was  got/  before  the  Commission  was  taken 
out^  that  would  not  make  a  dbtinction.     But  that  does 

not  appear  by  the  Report.  > 

•  ■        .      • 

Tlie  Lord  Chancellor. 
That  case  proves,  that  money  advanced  after  an  act 
of  ^bankruptcy,  may  be  tackedy  aitid  charged  upon  the 
estate ;  notwithstanding  the  property  is  taken  out  of  the 
bankrupt ;  and  it  was  urged  there,  that  he  had  nothing 
to  convey  by  the  second  mortgage.  Yet  it  was  held, 
that,  though  the  legal  effect  of  the  second .  mortgage  is 
nothing,  the  Court  will  consider  it  a  second  inqumbrance. 
The  distinction  was  .  taken,  .  that  a  secret  act  of  bank- 
ruptcy does  not  prevent  tacking ;  as  a  Commission  issued 
actually  does :  that  being  notice  to  all  the  world.  Upon 
some  former  occasion  I  find,  I  inserted  in  my  copy  of 
that  Report,  these/dates  from  the  JReguter-s  Book.  The 
bankruptcy  was  on  the  ^th  o{  December,  1722:  the  last 
deed  upon  the  13th  of  August,  1725;  and  the  Conmiis* 
sion  upon  the  19th  of  June,  17£6,.  The  statement  at 
the  beginning  of  the.  Report  i^  otherwise  scarcely  intel- 
ligible. 

Reply. 
That  supplies  what  does  not  appear  in  the  Report  It 
cannot  be  contended,  that  the  e£fect  of  a  Commissbn 
[  6(6  J  #Qf  Bankruptcy, is  virtually  a  decree  to  settle  priorities. 
There  is  no  distinction  upon  the  circumstance,  that  mo- 
ney^  was  not  actually  advanced  at  the  time.  It  has  often 
been  decided,  that  a  persoii,  taking  a  security  or  ap 
estate  in  consideration  of  a.  debt  previously  exbting,  is 
equally  a  purchaser  for  valuable  consideration  as  upon 

an 

(85)  Far.  65.   See  the  note,  post,  HM. 
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an  advance  of  money  at  the  same  time.  The  only  dia-  1806» 
tinction  is^  that  in  the  one  case  the  advance  being  made,  Knott 
and  the  conveyance  executed  at  different  periods,  notice  jg^  nart^. 
must  be  denied  at  both.  This  also  stands  upon  reason; 
for  it  cannot  be  required,  that  the  creditor  should  go 
through  the  useless  ceremony  of- taking  hiis  debt  from 
the  debtor,  and  paying  it  back>  again  to  him;  which 
would  put  the  creditor  in  the  situation  of  a  purchaser^ 
The  assignees  are  in  the  same  situation  as  the  mort- 
gagor himself;  and  cannot  object  to  paying  both  incum* 
brances,  as  the  condition  of  redemption ;  merely  as  there 
happens  to  be  a  term  outstanding  in  some  other  persont. 
No  person  representing  the  mortgagor  can  raise  that 
objection;  though  perhaps  with  an  intermediate  incum* 
brancer  there  may  be  a  considerable  question,  whether 
he  can  be  shut  out.  But  those,  who  represent  the 
mortgagor,  can  be  -  permitted  to  redeem  only  upon  doing 
equity.  If  a  mortgagor  dies ;  leaving  a  Will  not  dis- 
covered, and  the  heir  taking  possession,  and  supposing 
he  has  the  title,  lAakes  a  second  mortgage,  could  the 
devisee,  when  the  Will  came  to  light,  redeem  without 
paying  both  ?  Though  I  do  not  know,  that  such  a  case 
has  occurred,  there  can  be  no  doubt  upon  the  principle* 

Mr.  Alexander f  for  the  mesne  incumbranoer  Bdmaby, 
did  not  argue  the  point  as  to  his  right  to  priority;  as 
it  was  given  up  in  the  Reply  (  86  )• 

The  Lord  Cbavcellok,  [  617  ] 

Upon  some  parts  of  this  case  I  have  not  doubt  enough 

to  induce  me  to  postpone  the  judgment.    The  assignees 

have  contended,  that  there  is  a  difference  between  dealing 

originally  for  a  mortgage  and  a.  debt,  origindly  by  simple 

< 

contract^ 

* 

(06)  Frere  v.  Moore,  8  Pri.  creditors :  Ante,  HamerUn  v, 
475.  Boud  not  tacked  against      Rogers,  Vol.  I,  513^ 
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1806. 

Knott, 
Ex  parte* 


Mortgagee 
may  tack  a 
sabseqaent 
JadgmeDt;  bat 
a  mere  Jadg- 
ment-creditor 
cannot  tack;, 
not  contract- 
ing for  an  in- 
terest in  the 
land;  thoagh 
be  has  a  lien. 


[  •eis  ] 


eontracty  and  afterwards  continued  upon  the  immediate 
credit  of  the  landj  under  a  new  contract;  the  creditor 
waiving  his  right  of  insisting  upon  his  debt  at  present; 
provided  his  debtor  will  give  a  security  upon  the  land. 
That  appeared  to  me  to  all  equitable  intents  a  security 
upon  the  land.  The  effect  of  the  subsequent  transac- 
tion is  a  contract,  that  the  land  shall  be  pledged  for  the 
debt.  I  have  not  altered  my  opinion  upon  looking  into 
the  case  o{  Brace  \.  The  Duchess  of  Marlborough  {S7), 
which  goes  upon  this;  that  a  mere  Judgment-creditor, 
though  be  deals  originally  for.  a  lien,  does  not  get  an 
estate  originally  in  the  land.  He  has  neither  ^fus  in  re 
nor  Jus  ad  rem.  But,  if  there  is  once  a  creditor  by 
mortg^e,  and  he  afterwards  advances  money  upon  a* 
Judgment,  the. Court  will  intend,  that  he  makes  that  ad- 
vance, meaning  to  take  a  security  upon  the  land  for  both  ^ 
aod  he  may  tack :  but  if  he  remains  a  mere  Judgment- 
creditor,  the  Court  says,  he  does  not  deal  upon  the  faith 
of  the  land,  in  this  s^nse,  that  he  does  not  contract  for 
an  interest  in  the  land  ;  and  therefore  is  entitled  only,  as  a 
Judgment-creditor,  to  an  elegit;  and  he  cannot  tack (88). 
But  that  is  not  the  case  of  a  creditor,  'originally  by 
simple  omtract,  bond,  or  judgment,  who  thinks  pro- 
per to  say,  he  will  remain  such.no  longer;  but  will  have 
either  i>ayment  ot  a  pledge  for  his  money:  that  is,,  for 
a  continuance  of  ihe  loan  he  will  have  an  interest  in  the 
land,  and  that  only.  The  contract  is  changed.  Before 
*he  could  call  for  immediate  payment  of  what  was  due: 
but  after  the  mortgage  he  can  only  call  for  payment  at 
the  day,  upon  which  by  the  contract  the  money  is  to  be 
paid ;  a  situation  altogether  different  in  point  of  contract. 
As  between  him  and  the  assignees  of  the  bankrupt,  who- 
are  only  parliamentary  grantees  for  the  creditors,  having 

no 


(87)  2  P.  Wms.  491 .  2  Ves.  062.  Register's  Book,  A. 

(88)  Ja^ltsm  V.  Lanpfordy      1 754. 
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no  interest  in  the  land  before,  it  is  impossible  that  they         1806. 
can  make  that  objection.  ^^^ 

•       Expart€m 
The  point  of  Bamaby^  as  connected  with  that,  requires 

great  consideration :  I  mean  as  to  the  circumstance^  that 

there  is  an  outstanding  term ;  with  reference  to  the  pos* 

fiibility^  that  recovery  might  be  had  |it  law,  even  without 

the  production  of  these  instruments.     It  is  contended^     . 

that  the  outstanding  instrument  is  in  equity  to  be  held 

for  the  protection  of  all  the  estates,  according  to  priority : 

that  is,  according  to  the  dates.     I  shall  not  go  through 

all  the  doctrine,  which  I  examined  with  great  je^ousy 

in  Maundreli  v.  MaundreU{i9)\   as  that  was  the  first    The  qaestion 

case  of  the  class,  that  occurred,  while  1  have  sat  here,  ®f  pnority  be- 

fnmishing  a  great  principle,     I  shall   only  observe  now,  ^^®®"^  ***?.^™* 

that,  when  such  a  point  as  this  comes  to  be  discussed.  ,      .       '^  « 
.^1,1  1  ,  .      .  ,  *  legal  estate  has 

if  the  legal  estate  has  not  been  got  m,  it  must,  be  CQn-  ^^^  \^tn  eot 

sidered  with  reference  to  the  question,  whether  the  first  in,  depends 

iqcumbrancer  has  a  better  right  to  call  for  an  assignment  upon  the  better 

of  the  legal  estate;  and  from- that  circumstance  a  Court  right  to  call 

iof  Equity  is  bound  to  hold,  not  ortly,  that  the  first  mort^  ^^\  *^*  *°^  ^^® 

gage  shall  be  protected;  aa  it  was  the  first  equitable  se-  P"^^  " 

curity ;  but  that  mortgagee,  having  a  better-  right  to  call  ,      -*  • '  «j-|,^ 

for  the  assignment,  is  in  equity  in  the  same  state  as  if  he  |,  |^  fqaitt  in' 

had  it.    Before  I  could  decide  that  question  in  bank-  the  sme  state, 

ruptcy,  a  jurisdiction  in  which  there  is  no  appeal,  I  must  as  if  he  had  an 

be  satisfied,  that  there  was  no  danger  of  error,  if  the  assignment. 

question  were  before  me  upon  a  bilk 

Upon  another  poii^t  there  is  no  doubt.    It  is  said,  the        [  619  ] 
act  devests  the  bankrupt  of  all  his  interests ;  and  when 
the  Cpmmission  follows,  it  operates  by  relation  from  the 
time    the  act  of   bankruptcy  was  committed.     Unquesr 

tionably 

(ao)  Ante,  Vol.  X,  240.  yil,  567.   Post,  XV,   335,  ({. 
^rerc  v.  Moore,  B  Pfi,  475, 


ei9  CASES  IN  CHANCERY. 

1806.  tionably  it    does ;    and    then    the    personi    taking   the 

ICnott        second  security,  really  takes  nothing ;  no  interest  passmg 
Ex  parte,       ^™  the  bankrupt;  and  therefore  shall  not  tack.     All 
ThQ  right  to     ^^^  cases  shew,  that  this  objection  will  not  do ;  for  then 
tack  in  Equity  it  would    have    been  in  vain  to  discuss^  whether  there 
not  affected      is  a  difference  between  securities  after  an  act  of  bank* 
by  the  relation  ruptcy,   and  after  a  Commission  issued.     It  follows  of 
to  the  act  of    necessity,  that  the  law  is  the  same  in  both  cases ;  for 
^  ^*       the  operation  of  the  Commission'  is  in  either  case  pre- 
cisely the  same ;  reducing  to  dust  and  ashes  the  second 
security*     There  is  no  difficulty  upon  the  point  as   to 
Tkckiog  allow-  a    decree   to   settle   priorities.     After   that  you  cannot 
ed  up  to  a  De-  fack  certahily  (90) ;    for  there  is  a  judgment  for  tiie 
^T^^  to  99tAe    creditori9|  that    they  shall  be  paid  according   to  their 
pnonties;  not  priorities.    But  you  may,    as  was  held   in   the  House 

of  Lords  (91 ),  up  to  the  time'of  the  Decree  struggle  for 
the  Tabula  in  naufragio ;  and  though  the  Decree  is  in 
a  sense  only  a  judgment  upon  the  rights,  as  they 
stood  at  the  time  the  bill  was  filed,  yet  it  was  de- 
cided in  that  t^ase,  that  until  the  Decree  you  might 
do  so. 

Distioction  as  The  next  point,  that  was  insisted  upon,  is,  that  the 
to  tacking  be-  Commission  has  the  same  effect  as  a  Decree.  That  is 
tweeii  a  Com-  j^^t  so.  The  Commission  is  nb  judgment  for  creditors, 
mission  of  j^  j^  ^^^  ^  conveyance  for  the  security  of  creditors  : 
and  a  D  ^^^  ^^  utmost,  thtit  can  be  stated  from  all  these  cases; 

to  settle  prio-  ^*  ^^^  ^^  question  is  to  be  agitated  between  persons, 
ritiei.  having  securities,  and  the  assignees,  as  persops,  having 

securities,   or  as  purchasers   for  valuable   consideration. 
[  ^620  ]      ^The  point  being  now  given  up;  as  against  the  mesne 

incumbrancer,  who,   it  is  admitted,  is  to  be  considered 
as  having  all  the  rights  of  a  purchaser  for  valuable  con- 
sideration, 

(90)  Wwtley  v.  Birkhead,  (9\)  Bdchier  v.  Remfortkt 

?  Ves.  571.  9  Bro.  P.  C.  28. 
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sideratioiii  the  case  is  reduced  to  the  question^  whether  1806. 
the  asaignees  are  to  be. so  considered;  or,  as  having  vC^^ 
any  nght  iq  equity  beyond  what  .the  bankrupt  himself  £g  parte. 
would  have :  the  petitioner  insisting,  that,  if  the  assig-^ 
nees  come  to  redeem  under  the  circumstances  of  this 
case,  he  may  hold  the  same  language  to  the  assignees 
as  to  the  bankrupt ;  that  there  should  be  no  redemption, 
until  all  the  money  was  paid,  that  was  advanced  upon 
the  faith  of  the  land.  On  the  other  hand  it  is  contended, 
that  after  -bankruptcy,  imd  the  conveyance  for  the 
creditors  in  general,  the  assignees  are  to  be  considered 
purchasers  for  the .  creditors ;  and  their  right  stands 
upon  the  same  principle,  as  if  the  debtor  had  not 
become  bankrupt;  but  had  made  a  conveyance  in  trust 
for  payment  of  the  creditors.  .  If  it  turns  out  up(m  the 
authorities  and  principlesj  that  the  latter  iff  the  true 
way*pf  putting  it,  the  question  will  be  the  samle,  as  if 
the  argument  for  Bamaby^  the  me^ne  incumbrancer, 
liad  been  heard.  The  simple  point  therefore  is,  whether, 
supposing  Bamaby  could  maintain  his  situation,  upon 
the  ground,  that  there  is  an  outstanding  term,  that 
ought  to  be  considered  a  security  for  all  equitable  in- 
terests according  to  priority,  the  assignees  also  can 
insist  upon  that;  or  can  contend  only  for  the  same  in-, 
terest  as  the  bankrupt  himself  could.  I  cannot  recon^^ 
cile  the  point,  that  the  assignees  stand  just  in  the  same 
situation  as  the  bankrupt,  and  not  in  a  better,  with 
passages,  and  indeed  the  doctrine,  in  some  of  the 
capes. 


Upon  that  point  I  shall  consider  farther  (92). 


The 


(92)  Post,  Baker  v.  Harru,  ^  Lef.  152,  Lattmche  v.  Lord 

Vol.  XYI,  397.    The  case  Jthauany.    Ex  parte  Herbert^ 

of  Collet  V.  De  Oob  seems  post,  Vol.  XJII,  1B3. 
now  over^ruled.    See  1  Sch. 

Vol.  Xi.  R  R 
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•  1800.  The  following  Order  was  afterwards  made*. 

k'nott  "^^^  petitioners  confuting,  that  Ltdley  Barnaby  shall 

Bx  parte.      ^^^^  in  order  according  to  the  date  of  his  security,  by 

the  consent  of  all  parties  it  was  ordered,  'that  the  pe- 
titioners and  Woodfcard,   Proby,  Barnaby^   and  Greeny 
the  assignee,  and  all  other  necessary  parties,  should  join 
in  the  execution  of  ccmveyances  to  John  Barnaby,  the 
purchaiser;  and  deliver  up  the  assignment  of  the  term 
and  other  deeds,  &c.  to  him;  without  prejudice  to  the 
question  as  to  the  right  of  their  tacking  their  mortg^ 
to  the  mortgage  of  Elizabeth  Hoskins ;  that  the  sum  of 
43,000/.  Consolidated  Bank  Annuities  ,be  sold;  and  the 
sum  of  11,1S32L  3«.,  and  another  sum,  due  to  the  peti- 
tioners on  the  mortgage  of  Elizabeth  Hoskins^  be  paid 
to  them    on  account    of  the  said  mortgage   upon  ftba 
execution  of  the  conveyance.;  without  prejudice  to  the 
question,  how  the  residue,  of  the  money  due  upon*  tbe 
mortgage,  lind  the  costs,  are  to  be  paid.     An  i38ue  was 
directed,  whether  David  Tanner  had  before  the  1st  of 
January,  1799,  and  before  the  2Zdo{  June,  1798,  the 
date    of  the   first   mortgage   after  the  supposed  bank** 
ruptcy,  committed  ai>y  act  of  bankruptcy. 

1804. 

Nav.l&th,ieth, 

2eth. 

1805.  MESTAER  r.  GILLESPIE. 

Feb.  Qth. 
Whether,  the    ¥7  PON  a  motion  for  an  injunction  the  circumstances 

legal  title  un-  according  to  the  bill  and  answer  were  these.    .The 

der  an  assign-  Defendants,  the  Beateone,  being  mdebted  to  the  Plain- 
mentofashare  -  ^W 

in  a  ship  fail- 
ing ander  the  Ship  Registry  Acts,  26  Geo.  III.  c.  60.  34  Geo.  III. 
c.  68.  for  wsQt  of  tbe  indorsement  upon  the  Certificate  within  ten  days 
after  the  retnm  of  the  ship  to  port,  if  that  was  prevented  by  fraud* 
relief  can  be  had  in  equity,  in  what  form,  and  whether  it  may  not  be 
had  as  to  the  freight,  if  not  as  to  the'  ship,  though  both  were  com- 
prised in  the  same  bill  of  sale,  quare. 
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ttff  to  the  amount  of  4000/.,  proposedi,  and  it  was 
agreed^  that  the  Plaintiff  should  accept  bills  to  the 
amount  of  7000Z. ;  in  consideration  of  which,  and  the 
debt  of  4000/.,  the  Beatsons  should*  assign  to  the 
Plaintiflb  one  moiety  of  two  ships,  called  the  JuUana 
and  the  Ocean,  then  in  dock,  building;  that  the  ships 
diould  be  sold  for  the  mutual  benefit  of  the  Plaintiff 
and  the  Beatsons;  and  the  bills  accepted  by  the  Plaintiff 
should  be  discharged  out  of  the  produce  of  the  sale;  and 
in  the  mean  time  should  be  renewed ; .  and  the  whole  of 
the  ship  Juliana  was  to  be  assigned  to  the  Plaintiff  as  a 
Befiuiity  for  performance  of  the  agreement.  ^ 


1806. 


Mestabb 

OiLLBSPIB. 


This  agreement  became  abortire :  the  Beaisons  being 
disappointed  in  their  expectations  of  redeeming  some  se- 
curities they  had  formerly  given  iip^n  those  ships.  The 
parties  then  came  to  another  aigreement ;  by  which,  in 
consideration  of  11,000/.,  composed  in  the  same  manner 
of  the  original  debt  of  4000/.  and  the  Plaintiff's  ac- 
ceptances for  7000/.,  the  Beatsons  agreed  to  assign  to 
th^  Plaintiff  three-fourth  parts  of  the  ship  Atlas,  then 
at  sea,  freighted  by  the  East  India  Company,  with  the 
proportion  of  the  freight.  A  bill  of  sale  was  executed 
accordingly  on  the  3d  of  July,  1803,  by  ilie  Beatsons  to 
the  Plaintiff  of  three-fourths  of  the  ship  and  the  freight, 
under  the  charter-party,  entered  into  by  the  East  India 
Company,  and  all  other  fireight,  that  might  become  due : 
but 'the  indorsement  upon  the  certificate  of  the  regis* 
try,  required  by  the  Acts  of  Parliament  (9.3),  not  being 
made  within  ten  days  after  the  return  of  the  ship  to  pOrt, 
on  the  17th  of  December,  ah  action  of  ttover  was 
broqght  by  the  assignees  under  a  Commission  of  Bank- 
ruptcy, issued  against  the  Beatsons^  and  judgment  be- 
ing recovered  by  the  Plaint^s  in  that  action,  and  pos- 
-  session 

(03)  Statute  26  Geo.  III.  c.  eo.  SUtate  34  Oeo.  Ilh 
e.  68.  f.  10. 

RR2 
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MeSTABR 
V, 

Gillespie. 


session  .of  the  ship  .having  been  obtained  by  theni,  this 
Bill  was  filed ;  and  a  Motion  was  made  by  the  Plaintiff, 
that  the  Defendi^nts,  the  East  India  Concipany,  may  be 
directed  to  pay  the  balance  due  for  .the  freight  of  the 
Alias  into  Court;  and  that  the  other  Defendmnts  may 
be  restrained  from  proceeding  at  liaw ;  the  indorsement 
of  the  certificate  within  the  ten  days^  for  which  appli- 
cation was  made  immediately  on  the  ship's  arrival,  having 
been  prevented  by  the  Beaisons.  The  circumsjancei 
that  prevented  the  indorsement  of  the  certificate  ap- 
peared according  to  the  Bill  and  Answer,  though  not 
distinctly,  to  be,  that  the  Beaisons  proposed  terms :  vis. 
that  the  Plaintiff  would  give  up  the  first  instalment  of 
the  freight,  to  be  applied  in  discharge .  of  acceptances 
they  had  given  for  26001.,  in  part  of  the  debt  of  4O00L; 
and  should  pay  the  costs  of  actions,  that  had  been 
brought  against  the  BeaUons  upon  some  of  the  Plaintiff's 
acceptances,  which  were  dishonoured. 


The  Attorney .  General  ( 94  ),  Mr.  Romilly^  and 
Mr.  Bellf  in  support  of  the  Motion,  insisted,  that  under 
these  circumstances,  every  thing  required  by  the  Act 
having  been  done,  except  the  indorsement  of  die  certi- 
ficate, which  was  prevented  by  what  must  be  considered 
a  fraud  upon  the  Plaintiff,  the  Defendants  insisting  upon 
terms,  to  which  they  were  not  entitled,  this  Court  would 
relieve :  otherwise  the  Registry  Act  would  be  made  the 
engine  of  fraud. 


.  The  Solieiior  General  (95),  Mr.  Riekarde,  and 
Mr.  Steele,  for  the  Defendants,  the.  Assignees  under  the 
bankruptcy,  conetended,  that  this  Court  could  not  relieve 
agauist  the  positive  terms  of  the  Act  in  this  case  any  niaie 
than  in  Hibbert  v.Rotteston  (96) :  the  rights  of  third  persooi 

inter- 
(94)TbeHoiioiirabl«i%ieir-         (95)  Sir  Tkoma$  Matmm 
eer  Perceval.  SW/toa. 

(M;  8  Bro.  C.  C.  kli. 
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intervening;  though  if  the  question  was  Only  betweeri 
the  Plaintiff  and  the  bankruptsj  they  might  be  compelled 
to  execute  a  proper  contract ;  and  c^ven  if  the  imputation 
of  fraud  could  be  maintained,  which  was  a  proper  subject 
for  a  Jurf,  the  policy  of  the  Law  must  prevent  the 
relief.  '    " 


1800. 


MSSTABR 

V. 
GiLLSSPIB. 


The  Lard  Chancellor. 
The  bankruptcy  makes  no  difference  in  this  case. 
Whatever  relief  might  have  been  obtained  against  the 
bankrupts  may  *  be  had  agamst  their  assignees.  At 
present,  unless  it  can  be  made  out,  that  this  Plaintiff 
was  wilfully  and*  fraudulently  prevented  by  the  Bedtiom 
from  having  his  title  made  good,  I  do  not  see  any 
ground  for  reUef  in  this  Court:  but,  if  a  Jury  upon 
the  issue,  whether  that  was  fraudulently  prevented, 
should  find  the  affirmative,  the  assignees,  representing 
the  creditors,  could  not  possibly  av^  themselves  of 
that  fraud.  Upon  that  two  questions  arise :  1st,  Can 
this  Court  interpose ;  putting  the  case,  that  a  fraud  of 
that  species,  and  with  those  consequences,  has  been 
cononitted ;  2dly,  .  d6  the  circumstances  of  this  case 
authorize  the  Court  to  sdy,  such  a  fraud  has  been  com- 
mitted. '  Upon  the  former  point  the  injunction  ought 
not  to  be  granted,  unless  the  questidn  of  Law  is  a  grave 
and  serious  question)  fit  for  judicial  consideration  atid 
decision.  In  the  case  oiRoUesian  v.  Hibbert  (  97 ),  in  the 
Court  of  King's  Bench,  the  decision  of  a  Court  of  Law 
could  not  possibly  be  any  other.  The  question,  being 
as  to  the  property  in'  the  ship,  if  the  instrument  has  not 
all  the  particulars,  required  by  the  Act,  must  have  been 
decided  immediately  as  it  was  stated.  But  in  a  variety 
of  cases,  though  the  property  would  not  •pass  at  Law, 
an  Equity  would  arise  to  have  a  legal  title  made.     In 

the 


(97)  3  Term  Rep.  406. 
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1806.         tbe  case  for  ih^tancei  of  a  conveyance  by  bargain  and 

^^^^^^  sale,  which   cannot  be  complete  as  a  legal  conveyance 

i;.  without  enrolment  (98  ),  yet  that  very  instrument,  only 

GiLLESPiB.    inchoate,  and  not  complete  to  pass  the  property,  is  iti 

Belief  in  Eqoi-  ^^g  c^urt  .evidence  of  an   agreement  to  coRvey ;   and 

^ .  ^     ,         ~  the  conscience  is  bound  to  make  farthelr  assurance ;  Aat 
gam  akid  sale,    * ,.      .  .  .         -  ,  n    ^       - 

ihooirh  not  e      <ibugation    arising    from   the  payment    of   the   money. 

rolled  *  as  an    ^^^y  other  cases  may  be  put. 
agreement  to 

convey:  the  When  the  qqestion  came  before  *l«ord  TTkurhw  (99\ 

obligation  aris-  his  Lordship  had  great  doubt  upon  it.     That  case  was 

ing  from  the    uQt  decided  in  public :  but  I  happen  to  know,  the  Lord 

•  J^*"^™®°  Chancellor  gave  his  reasons  to  the  Counsel  on  boA 

sides ;   and  the  ground  of  the  judgment,  distinguishing 

•the  case   from  those,  to  which  it  was  compared,  upon 

Ihe  Statute  of  Frauds  (100)  and  the  bargain  and  sale 

Policy  of  the    without  enrolment,  was,   that  the  policy  of  that  Act  of 

Ship  Registry   Parliament -Hras   to  make   the  instrument,  so  defective, 

Acts.  void  to  all  intents  and  purposes ;  and  the  object  of  that 

policy  could  not  be  attained,  if  such  a  thing  as  an  equi- 
table title  to  the  ship  could  subsist;  as  parties  migU 
rest  upon  their  equitable  title,  Without  desiring  the  legal 
title  ( 1  )•  The  object  being,  that  there  should  be  a  public 
Registry,  accessible,  of  the  ownership  of  all  vesseb, 
navigating  to  and  from  the  British  dominions,  the  Le- 
gislature had  declared,  that  this  object  should  be  se- 
cured by  a  bill  of  sale,  that  sdould  be  such  in  the  form 
'  and  contents,  as  to  manifest  all  the  circumstances,  neces- 
sary to  secure  the  knowledge,  who  were  the  owners 
from  timie  to  time ;  by  which  the  history  of  the  ship  from 
the  mon^nt  she  was  built  might  be  pursued.  Upoa 
unother  question,  whether,  when  it  w'as  decided,  thait 
..the  property»did  not  pass,  the  party  could  be  compelled 

to 

(98)  Stet.  27  Hen.  VIII.  (1)    Brewster    v.     Clarht, 

(99)  Uibbert  v.   RoUeston,     9Mer.  75.  See  the  note,  antt, 
3  Bro.  a  a  671.  VoL  VI,  746. 

(100)  Stat.  29  C/<.  II,  C.3. 
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to  refund  the  money^  if  •the  answer  should  be,  that  it 
was  by  no  fault  of  his  .that  the  other  had  .not  a  good 
title;  but  the  fault,  of  the  assignor,  himself,  such  an 
answer  could  not  be.  given  to  an  action  brought  to  re- 
ooreir  the  money  in  a  case  of  this  sort ;  if  the  circum«» 
stances  will  siistain  the  imputation  of  fraud  by  the  bankr 
rupts  in  not  performing  their  part  of  the  agreement, 
express  or  implied,  imposing  on  them  the  obligation,  to 
accede  to  the  request  of  the  assignee,  to  enable  him  upon 
the  shqp*8  arrival  to  make  good  his  title :  which  having 
prevented,  they  could  not  at  law  say,  the  money  should 
not  be  refunded.  There  is  therefore  a  difference  even  a^ 
Law  upon  that  supposition  between  this  case  and  Rot* 
lesion  v.  Hibbert  ( 2).     .  • 


1806.. 
Mestabr 

GlLLESPlB^ 


Next,  as  to  the  power  of  a  Court  of  Equity,  my  opi^ 
nion  is,  that,  if  this  is  a  case  of  fraud,  the  case  of  Hib^ 
bert.Y,  RoUesion  ( 3  )  has  no  application ;  and  this  case  is 
to'  be  decided  with  reference  to  what  Courts  of  Equify 
are  in  the  habit  of  doing  in  cases,  where  instruments 
are  rendered  null  by  Statute,  and  the  true  intent  and 
meaning  of  these  two  Acts,  of  Parliament. .  The  late 
Act  was  made  to  assist  the  policy  of  the.fomxer  Act,  in 
this  respect  among  others;  to  exclude,  as  far  as  was 
practicable  and  just,  the  interposition  of  a  Court  of 
Equity;  where  the  legal  title  was  not  obtained;  ex- 
pressly adopting  the  doctrine  o{  Hibberi  v.  RoUesion^ 
But  that  case  does  not  in  any  degree  determine  this;  for 
this  reason;  that  was  preciselj  such  a  case  as  occurs. every 
day  upon  the  grant  of  an  annuity :  !the  grantor  saying,  he 
has  offered  to  do  all,  that  is^  necessary,  and  has  done  idl^ 
that  b  to  be  done  by  him ;  and,  if  the  grantee  has  not 
done  what  is  necessary,  the  blame  is  with  him,  and  the 
consequence,  must  .fall  upon  him«    The  defect  in  Hibberi 

V.  Roln 


(2)  3  Term  Rep.  406, 


(3)  3  Bre.  C.  Q  671. 
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1806.         ▼•  RoUeston  was  only  a  slip  in  point  of  caudon  by  the  as- 
signee,  not   inserting  'some,  words,   that  ought  to  have 
been  in  the  bill  of  sale.     The  policy  certainly  was  just 
"Gillespie,    the  same  without  those  words,   as  with  them :   but  the 

Act  positively  requires  those  words,   and  ibj^refore  no 
Court  could  interfere  (4). 


Mestabr 

V. 


But  that  is  not  the. case  alleged  by  this  bill;  that 
the  Plaintiff  was  improperly,  wilfully,  and  fraudulently, 
prevented  from  making  ggod  his  title,  and  plrevented 
by  the  Beatsons^  .  bound  in  conscience  to  assist  him  in 
all  his  endeavours  for  that  purpose.  Supposing  that 
true,  another  question  arises ;  and  I  agree,  there  can 
be  MO  relief  in  equity,  if  the  act  has  positively  said  so. 
On  the  other  hand,,  if  that  is  not  expressly  declared,  or 
the  relief  clearly  excluded  by  the  policy  of  the  act,  the 
equitable  jurisdiction  upon  fraud  exists. .  Many  other 
cases  may  be  put.  Suppose  a  ship  at  sea  lold  for 
10,000/.;  and  by  circumstances  she  becomes  worth 
20,000/.;  and  upon  the  return  of  the  ship  th^  master, 
being  a  friend  of  the  vendor,  is  kept  out  of  the  way, 
and  there  could  be  no  conviction  of  him,  or  proceeding 
according  to  the  act:  in  that  simple  case,  nothing  rest* 
ing  in  agreement,  but  the  title  conveyed  as  far  as  pos- 
sible, and  the  consequential  right  to  have  it  made  good 
prevented  by  a  clear,  palpable,  fraud,  would  there  be 
a  right  to  come  here,  or  to  bring  an  action  ?  Many  cir- 
cumstances may  be  supposed,  that  would  make  it  im- 
possible to  recover  the  actual  damages,  or  to  place  the 
•  party  in  the  actual  state,  in  which  he  ought  to  be.  Then, 
what  has  this  Court  been  in  the  habit  of  doing?  As 
to  the  poUcy  of  the  act,  a  variety  of  instances,  that 
might  be  put,  which  would  terrify  all  mankind -from  deal- 
ing for  a  ship  at  sea,  must  be  considered.  Upon  the 
Statute  of  Frauds  ( 5 ),  though  declaring,  that  interests 

shan 

(4)  See  ante,  Vol.  Vi,  746.         (5)  SUt.  29  CA.  II,  c.  3. 
in  CkrtU  V.  Perry,  {and   tba 
nota. 
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shall  not   be   bound  except  by  ihriting,    cases  in  this  1300. 

Court  are  perfectly  familiar,  deciding,  that  a  fraudulent 
use  shall  not  be  made  of  that  Statute ;  i¥here  this  Court  ^^ 

has  interfered  against  a  party,  meming  to  make  it  an      Gillbs^ib^ 
instrument  of  fraud,  and  said,  he  should  riot  take  ad-    R^hcf  against 
vantage  of  his  own  fraud;  even,  though  the  Statute  has  ^®  otatotaf  of 
declared,  that,  in  case  those  circumstances  do  not  exist;  ,      ^ 

the  instrument  shall  be  absolutely  void.     One  instance  frand^  as 
is  the  case  of  instructions  upon  a  treaty  of  marriage :  against  an  ab- 
the    conveyance    l>eing  absolute ;    but    subject    to  an  solnta  convey- 
agreement;  for  a  defeazance;    which,  though  not  apr  aneeopoDmar- 
pearing  by  the  contents  of  the  conveyance,  can  be  ](^roved  "•8*»  ^^^ 

aliunde ;  and  there  are  many  other  instances.  agreement  be- 

ing sQDJect  to 

'  a  defeasance* 
I  do  not  say,  attending  to  the  whole  policy  of  these 

two  Acts  of  Parliament,  this  is  a  case,   in  which   the 

Court  finally  will    be  at  liberty  to  proceed  upon  that 

ground.     But  the  question  at  present  is,  whether  I  can 

take  upon  myself  at  this  moment  to  say,  that  upon  full 

consideration  of  all,  that  can  be.  submitted,  this  Court 

has  clearly  no  right  to'  interfere.     For  the  purpose  of 

the  present  interposition  of  thisCouit  it  is  sufficient  to 

say,  the  case  furnishes  a  question  of  great  doubt  as  ta 

the  law.     One.  considerable  question  is,  who  was  from 

the  moment  of  the  execution  of  the  bill  of  'sale  imder 

the  agreement,   that  from   that  moment  this  interest  ill 

the  ship  should  be   the  property  of  the  FlaintifiT,    die 

owner,  having  a  right  to  call  upon  the  master.     Vhe 

question  upon  the  facts  is,  whether,  attending  to  what 

was  proposed  by  the  Beatsons^  as  reasonable,  or  not,  this 

Plaintiff  can  be  represented  as  having  been  wilfully  and 

firaudulently  prevented  firom  effectuating  his  dde  .during 

those   ten  days.     I   do  not  know,    that  it  is  necessary 

to    insert  the  word   *\  fraudulently,**  as  the  ground  gf 

relief;   if  it  was  wilful,  and  the  eflect  was  the  same  in>» 

(rapacity.    According  to  my  present  opinion,    that  r&« 


#ai 
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GiLLESPIB. 


This  may  be  illustrated  by  sereral  cases.  These 
have  been  compared  to  the  Amiuity  Act(lO),  If  lafter 
the  grant  of  an  annifity  the  grantor  by  an  erasure  con- 
trived^  that  th^  memorial,  registered  by  the  grantee* 
should  not  be  a  true  memorial,  there  can  be  no  douht, 
notwithstanding  the  positive!  terms  of  that  act,  rdief 
wmild  be  given.  So  upon  the  Statute  of  Frauds  ( 11 ):  if, 
a  teistator  intending  to  execute  a  Will,  every  thing  being 
done,  except  the  execution,  and  being  at  the  point  of 
death,  the  witnesses  were  sent  for,  to  attest  the  execation, 
and  the  heir  by  force  .kept  back  one,  there  can  be  no 
doubt,  that  equity  would  relieve.  Though  there  can  be 
no  Will  but  in  writing  as  to  personal  estate,  except  a 
nuncupative  Will,  it  has  been  frequently  decided,  that 
a  legacy,  though  merely  verbal,  shall  have  effect,  if  the 
executor  prevented  it  from  being  put  in  writing.  By 
analogy  to  those  cases  there  can  be  no  doubt,  -that,  if 
this  act  was  prevented  by  fraud,  relief  will  be  given  $  and 
if  there  is  doubt  upon  it,  the  injunction  will  be  granted; 
that  the  question  may  be  tried.  As  to  the  g#ieral  policy 
of  the  Act,  what  can  be  more  impolitic  in  such  a  country 
as  this,  than  a  construction,  the  effect  of  which  must  be 
to  prevent  the  sale  of  ships  at  sea?  If  this  can  succeed 
on  the  ground,  that  the  act  is  positive,  upon  the  same 
ground  the  owners  may  attain  the  object  by  keeping  the 
master  out  of  the  way.  • 


[632] 


TheSoUcitor  General(l2),  Mr.  Richards, MrJSieele, 
and  Mr.  Abbott,  for  the  Defendants,  the  asdgnees 
under  the  Commission  of  Bankruptcy. 
.  The  Plaintiff  having  got  a  security,  which  is  by  the 
Act  declared  null  aiid  void,  whether  that  is  by  the  con- 
duct 


(10)  SUtate  17  Geo.  Ill, 
e.  26,  repealed  by  statole 
53  Geo.  III.  c.  141;  see  (be 
Bote,  ante»  Vol.  II,  3(1. 


(11)  Sut  29  Ck.  II.  €.  3. 

(12)  Sir  Thomas  Mannen 
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dtvct  of  the  parties,  or  by  mistake,  bs  in  Hibberi  v.  Rol- 
lesion  ( IS ),   or  by  bankruptcy,  as   in  Mass  v.   Char* 
nock(  14  ),  or  accident,  is  in  this  Court  precisely  the  same. 
Relief  cannot  be  given  in  any  of  these  cases,  if  it  is  not 
to  be  given  in  all.    The  reason  is,  according  to  the  judg^ 
ment  in  Hibberi  v.  RottesiOHf  and  Mass  v.  Chamacit 
that  no  relief  can  be  given  in  law  or  equity  against  the 
positive,  imperative,  words  of  the  act.    There  can  be  no 
equitable  title,  by  accident,  mistake,  or   in   any  other 
way.    Even,  as  to  the  remedy  given  by  the  Act  againM 
the  master,  if  he  was  perverse,   and  would  not  deliver 
the  instrument,  but  would  rather  go  to  prison,  so  that  it 
was  impossible  for  the  original  owner  to  do  the  act,  thisi 
Court   would  not   relieye  against    that      If   the   ship 
should  arrive  suddenly,  the  owner  .being  abroad,-  a  pri- 
soner, ill,   insane,  or  under  any  other  incapacity,  even 
under   such    circumstances  the  whole  would  be  void. 
This,  with   the  exception-  of  the  Annuity  Act,   is  the 
only  Act,  which  does  not  admit  relief  under  such  cir^ 
cnunstances,  or  even  against  fraud:   the  particular-  mis- 
chief being  overlooked  on  account  of  the  public  benefit. 
If  the  policy  of  the  law  prevents  the. relief  against  ac* 
cident,   how  can  it  be  given  against  k  wrongful  actt 
Mass^Yk  Chamaek  decides,  that  there  can  in  such  a  ease 
as  this  be  no  relation  to  the  original  transaction  of  thd 
bin  of  sale ;    and   in  thai  case  a   eonfiplete  answer  is 
given  to  the  argument,  comparing  this  to  the  case  of  a 
biurgain  and   sale  widiout  enrolment,   from   the    difier- 
«ice  of  expression  in  the  statutes.    The  answer  to  Ae 
charge  of  fraud*  raised  by  this  Plaintifi^,  is,  that  he  first 
violated  the  agreement.;  permitting  his  own  bills  to  be 
^dishonoured,    and   the  Deiepdants  to  be  sued  upon 
diem. 
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As  to  the  fcfiigbtf  the  earnings  of  the  ship,  to  he* 
come  doe,  that  is  an  interest  in  the  ship;  which  can- 
not be  assigned  except  under  this  Act;  otherwise  the 
whole  object  of  the  Legislature  would  be  defeated.  The 
prhicipal  object  of  the  Act  was  to  prevent  foreigners 
from  gaining  thbse  advantages,  to  which  BriHsh  tra- 
ders, navigating. J}ri/MA  ships,  alone  were  to  baentided. 
The  freight  is  the  only  beneficial  interest.  It  becomes 
due  by  the  contract,  upon  delivery  of  the  cargo.  ^If  an 
assignment  of  the  freight  is  exempted  from  the  oper»* 
tion  of  this  Act,  a  foreigner  might  obtain  the  only  be- 
pe&tf  to  be  derived  from  the  ship.  An  interest  in  the 
freight  would  make  the  proprietor  liable  to  aD  the  debti, 
luid  to  the  bankrupt  laws.  Such  an  interest  is  as  much 
^Rrithin  this  Act  of  Parliament  as  a  devise  of  the  pro* 
fiuce  of  an  estate  would  be  within  the  Mortmain  Acts. 
In  Camden  v.  Anderson  ( 15  )  there  certainly  was  no  dis- 
tinct assignment  of  the  freight.  So,  this  is  one  en- 
tire instrument,  rendered  by  the  Act.  void  to  all  intents 
and  purposes;  not  a  distinct  assignment  of  the  freight^ 
but  coupled  with  the  interest  in  the  ship.  If  i^n*  assign- 
ment  of  the  freight  for  (me  voyage  is  not  within  this 
Acl^  neither-  is  a  general  assignment  of  the  'freight  ton 
all  the  time  the  ship  might  be  able  to  keep  the  sea.  ,  Such 
an  assignment  of  aU  the  future  eaihiiiigs,  substantially 
a^  assignment  of  the  ship  itself^-  is  agwnst  the  poficj 
pf  the  law;  and,  if  pennitted,  would  place  within  At 
reach  of  foreigners. aU  th^^  beneficial  interest  in  the  ship; 
to  prevent  which  was  the  object  of  the  Iiegislature.  TUs 
is  an  iMsigpoient  of  the  freight'  for  .ope  voyage,  widi 
the  purpose  to  accompany  the  mterest  in  the  'ship, 
f  The  object  being  ta  ootiv^  both,  and  'fiatBing  as  t» 
the  ship,  the  principal,  must  also  fail  aa  to  the  ae* 
cessary. 

The 
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The  Aiiomey^General  ( 16 ),  in  Reply. 
There  is  no  authority,  that  comes  near  the  point  now 
contended ;  that  even  fraud  shall  be  permitted  to  have 
effect.  The  cases  upon  the  Statute  of  Frauds  (  17 )  are 
admitted.  The  distinction  is  plain  between  -fraud  and 
accident ;  as  in  the  case,  mentioned  by  your  Lord- 
ship, a  recovery. not  suffered,  in  consequence  of  the 
attorney  haviqg  his  leg  broken,  there  could  be  no  re- 
lief. This  wilful  refusal  by  the.  Defendants  to*  do  an 
act  they  were  bound  to  do,  with  a  view  to  their  own  ad« 
vantage,  must  be  considered  a  fraud  in  this  Court.  As 
to  the  freight,  the  question  has  never  been  argued; 
and  the  daily  liabit  in  the  city  is  to  transfer  that  without 
any  interest  in  the  ship.  The  words  of  the  Act  cannot 
be  applied  to  such  an  interest.  As  to  the  objection 
upon  the  policy  of  the  Act,  that  die  freight  may  be  as^ 
signed  to  a  foreigner,  a  foreigner  may  have  an  interest 
in  a.  charter-party ;  and  the  ship  may  thus  be  let  to  a 
foreigner  at «a  nominal  freight:-  so  that  he  would  hat^ 
all  the  beneficial  interest  in  her;  the  English  ownership 
still  'remaining.  Foreigners  have  therefore  the  means  of 
acquiring  the  beneficial  interest  in  the  freight;  and  ihe 
Act,  if  intended  to  prevent  that,  would,  have  said,  no 
English  ship  should  be*  chartered  to  a  foreigner.  Cam^ 
den  V.  Anderson  is  quite  distinct:  the  freight  is  there  re«^ 
presented  to  belong  to  them  in  the  character  of  owners. 
In  Moss  V.  Chamock{  18)  the  ground  of  .the  judgment 
was  the  delay  of  the  Defendant.  The  case  is  no  autho- 
rity against  this  Plaintiff;  who  had  done  every  thing  he 
*  could;  had  cloathed  himself  with  the  legal  interest  to 
a  certain  extent :  this  formal  act  only  remaining  to  be 
done  after  the  arrival  of  the  ship;  which  could  not  be 
4one  before.      The  question  results    to  this,  whether 

•under 
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(16)    The    Hon.     Spencer 
l^ereeval. 
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under  this  Act  the  Court  is  bound  to  look  only  to  the 
legal  title,  and  not  to  the  circumstances^  amounting  to 
fraud.  That  is  a  question  of  great  doubt ;  and  there- 
fore at  least  the  Court  «vriS  not  now  let  the  property  go 
out  of  its  reach. 


[♦636  ] 


The  Lord  Chancellor. 
I  will  now  state  what  occurs  to  me  upon  this  subject ; 
wbhing  to  have  the  advice  of  the  Master  of  the  RoUs 
upon  the  soundness  of  my  opinion  in  this  stage  of  the 
cause  ;  which  involves  questions  of  very  high  importance. 
The  object  of  this  Motion  is,  first,  to  bring  the  freight 
into  Court :  2dly,  as  to  the  injunction.  If  the  case  of 
the  Defendants  is  in  obscurity,  that  is  to  be  attributed  to 
themselves ;  who  ought  to  state  it,  as  it  is  in  &ct,  by 
their  answer.  The  meaning  of  tiiis  transaction  is  this. 
The  Plaintiff  was  a  creditor  of  the  BeaUotu  to  the 
amount  of  4000/«  ;  and  had  come  under  acceptances 
for  700(V.  The  share  of  the  ship  was  to  Jie  assigned; 
together  with  benefit  of  the  charter-^party  entered  into 
inth  the  East  India  Company^  and  all  future  earnings; 
forthat  is  the  meaning  of  it  ^  to  be  a  security  to  the  Plain- 
tiff with  regard  to  the  debt  of  4000/.,  and  to  enable  him 
to  reimburse  himself  such  of  his  acceptances  as  he'should 
discharge.;  if  in  the  course  of  hegociation  he  should  be 
compelled  to  pay  them,  and  the  Beatsons  should  not  pay 
them.  It  depended  entirely  upon  them,  whether  this, 
Ins  only  security,  should  be  made  good,  or  not.  The 
answer  leaves  the  question  of  &ct,  whether  the  cmidnct 
of  the  Defendants  was  a  wflfid  and  fraudulent  prei^ention, 
making  it  impossible  for  the  Plaintiff  to  complete  his 
*  title,  in  sufficient  doubt,  to  make  it  fit,  that  it  should 
be  tried.  The  next  consideration  is,  if  that  fact  should 
be  found  in  the  affirmative,  as  to  tiie  Law  of  this  Courts 
whether  relief  can  be  given. 
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'  First,  as  to  the  freight;   if  by  a  separate  instrument*         1806. 

the  Bealsons  had  assigned  their  equitable  right  in  the  m^^stakH 
charter-party,   there  cannot  be  a  doubt,  without  going  |^ 

through  the  authorities  and  principles,  that  would  have  Gillespib. 

amounted   to    an    agreement .  in  Equity,   assigning   the  Assignment    . 

benefit  of  the   covenant  from  t}ie  Eeui  /iw/ia  Company  .        ,     ..i.. 

^        IS  not  withm  : 
to  Duncan  for  them.     Next,  is  there  any  difference  from  .,     g. .    j^^ 

the  circumstance,    that  th^  freight  is  assigned  by  the  gigtry  Acts, 
same  bill  of  sale,  that  assigns  the  interest  in  the  ship. 
For  the  purpose  of  obtaining  an  injunction  it  is  sufficient, 
that  the  question  is  important  and  doubtfuK       But  I 
have  a  strong  inclination  upon  that.     Without  entering 
into  the  pomt,  whether  the  mere  assignment  of  a  ship 
would  carry  her  earnings,  in  this  instance  the  benefit  of 
that  contract  specifically  and  by  name  is  intended.     If 
that  is  so,  and  it  is  true,  that  a  separate  assignment  of 
the  freight  does  not  require  registry,  does  the  Act,  de- 
claring, that  the  bill  of  sale  shall  be  void  to  all  intents 
and  purposes,' mean,  that  it  shall  be  ineffectual,  not  ojnly 
as  to  the  vessel,  but  also  as  to  every  other  interest,  which 
the  party  may  have  attempted  to  pass  by  the  same  instru- 
ment ?     I  am  not  convinced,  that  the  doctrine  of  Equity 
is  not,  that  the  instrument  is  void  as  to  all,  with  regard - 
to  which  that  instrument  iiras  to.  operate  a  transfer :  viz. 
the  ship ;  for,'  as  to  the  freight,  the  bill  of  sale  is  only 
an  agreement  in  Equity.     If  the  doctrine  is  true)  as ,  it 
has  been  pressed,  hiow  can  freight  be  assigned  ?     Will 
not  this  Court  say,   the  instrument  shall  be  considered 
effectual  to  pass  that,  which  can  only  be  conveyed  by- 
agreement  (19). 

.  As  to  the  generality  of  the  proposition,   stated  by  a        [  637  ] 
very  able  Judge  in  Moss  v.  Chamock  (20),  a  very  fiiU 

const- 

(19)  Robinson  v.  Macdon-         (20)    2  East^  399;    see  8 
neU,  .6  Maul  Sf  SeL  228.  Case     Mer.  332. 
of  the  Ship  Warre,    8  Pri. 
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1B06.  consideration  of  all,  that  must  be  held  the  doctrine  under 

^,  '^^'^^  this  Act  of  Parliament,  leads  me  to  doubt,  wbethet  that 

^^  must  not  be  qualified :  otherwise  there  has  been  a  great 

OiLLESFi^.  miscarriage  certainly  in  Courts  of    Equity,    conceiving, 

Sale  of  a  ship  that  there  is  an  analogy  between  this  and  the  Annuity 

at  sea  valid  ;  ^^^  ^g|  y^     'pj^^  proposition,  as  stated  in  that  judgment, 

f ®  ^V     K    L  S^®3  *P  ^'"s  extent ;  that,  if  a  man  sold  a  ship  at  sea,  the 

r    1       f  th  vendee  having  done  evei7  thing,    required  by  the  Act, 

vendor  before  ^**  could  be  done,  but  afterwards  before  the  arrival  of 

bar  arrival  io  the  ship  in  port  an  act  of  bankruptcy  was  committed 

port,  and  by  the  vendor,  the  assignees  under  the  Commission  of 

therefore  be-  Bankruptcy,  not  the  vendee,  would  take  the  sliip.     The 

fore  the  title  is  proposition  is  not  «o  stated  in  terms  :  but  the  language, 

comp  e  e     y     j^  ^hich  the  judgment  is  expressed,  covers  that  case. 

the  mdorse-      -  .      ,  it  i       v     i 

went  on  the         cannot  concur  m  that;   and  1  apprehend,  the  propo- 

Certificate  of  ^^ion,  that  the  grant  of  an  annuity  is  good  for  nothing, 
Kegistry;  if  if  &  bankruptcy  takes  place  before  enrolment,  would 
the  other  re-  have  been  a  considerable  surprise  upon  Lord  TAurlow. 
qaisites  of  the  My  observation  does  not  apply  to  the  actual  decision  of 
Ship  Registry  fj^^^  ^^^^^  Another  case  occurs  in  the  same  Statute* 
c  were  pre-  ^^^.^  ^j^terial  to  the  Shipping  Interest  of  this  Country, 
plied  with.        '^^^  '^^^  contemplates  the  case*  not  only  of  the  sale  of  a 

ship  at  sea,  but  also  of  a  ship  in  port,  the  owner  being 
abroad;  du^ecting  a  transfer,^  with  possession  inunedi- 
ately  ;.  and  allowing  six  months  for  the  indorsement, 
and  ten  days  after  the  return  of  the  owner ;  and  that 
word  ''  owner "  thei*e  shews  the  meaning  of  the  same 
word  in  the  other  section*  Tlie  consideration  of  that 
is  very  material,  if  the  vendee  may  hav^e  had  the  pos- 
session all  that  time,  and  yet,  during  those  ten  days  a 
bankruptcy  taking,  plaoe,  the  indorsement  will  not 
do  by  relation ;  and  the  title  is  devested  froth  the 
[  ^688  3  *  beginning.  The  relation  operates  with  great  hardship 
one  way  ( 22  ). 

It 

(21)  Statute  17  Geo.  Ill,  (22)  Dikonv.  Eumri.^lUr. 

c.  26.     Sec   the  note,  ante,       332. 
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tt  imay  not  be  difficult  at  the  hearing  to  state  a  case,  1800, 

representing,  that  after  the  assignment  the  party  did  re-      -. "^^^ 
eeivc  the  freight  before  the  expiration  of  the  ten  days.  ^^ 

The  question,  whether  the  freight  did  not  pass,  though      Gillespie. 
the  ship  did  not,  is  very  important,  and  very  doubtful. 
It  is  impossible  to  say,  the   ship  passed  at  Law  or  in 
Equity.       But  this   case  does  not   fall  in  any   degree 
ivithin  Hibberi  v.  Rolleston  {iiS)\   and  is  entirely  nenf. 
That  was  a  case  between  parties,  meaning,  the  one  to 
give,  the  other  to  take,  a  legal  title ;  which  was  insuffi- 
cient.    Nothing  but  that  legal  title  was  in  the  contem- 
plation of  either.     The  principle  of  Lord  Thurlow*8  de- 
cision went  no  farther  than- this;   that,  an  invalid  legal 
security  being  taken,  there  was  nothing,  upon  which  an 
application  to  Equity  could  rest.     This  case,  unless  the 
policy  of  the  Act  intervenes,  comes  much  nearer  other 
cases,  that  have  been  stated  at  the  Bar:    the  case,  for 
instance,  of  a  devisee,  who,  the  testator  communicating    Devisee,  pre- 
his  intention   of  charging  a  legacy,   tells  him,  it  is  un-  ^^^^^'^g   the 
necessary  to  give  himself  that  trouble;   and  the  legacy 
shall  be  paid.    In  that  case  there  is  no  Will,  giving  the  ^-.  A    «ude-. 
legacy:    but  this  Court  says,  that  he,    who  prevented  taking  to  pay 
that,  shall  stand  in   this  Court  in  a  very  different  situ-  it.  bound  io 
ation  from  that,  in  which  he  would  stand  in  a  Court  of  Equity,  thoagh 
Law  ;  where  he. would  be  a  devisee  without  any  charge:'  not  at  Law. 
but  in  this  Court,  having  by  his  undertaking  prevented 
an  effectual  charge,  he  shall  be  subject  to  it  (24). 

So,  in  the  case  otLuttreU  v.  Ohniua  (25),  Lord  Wal-   Tenant  in  Tail 

iham,  tenant  in  tail,  mear.ing  to  suffer  a  recovery,  and  by  prevented  from 

Will  to  give  real  interests  to  his  wife,  Mr.  LuUreUy  who  compleUng  a 
^  ■  u     Recovery  by 

^  the  fraud  of  a 

(23)  3  Bro.  a  C.  571.  (25)  Post,  Vol.  XIV,  290.  person,  whose 

(24)  Barrow  v.  Oreenough,     Dixon  v.  Obniug,  I  Cox,  414.  ^jf^  j,  entitled 
Mite,  Vol.  III.  152,  and  the     1  Jac.  Sf  Walk.  96.  jn  remainder, 
note.  155.  Relief  in 

Equity ;  treating  the  estate,  even  io  favovr  of  a  v^lanteer,  as  if  the 
Recovery  had  been  suffered. 
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b^  his  marriage  bad  an  interest  to  prevent  barring  the 
intail,  did  by  force  and  management  prevent  the  testator 
from  signing  the  deed  to  make  the  tenant  to  the  praecipe: 
Lord  Thurloto*s  opinion  was  clear»  that,  though  at  law 
Mr.  LuttrelFs  lady  was  tenant  in  tail,  and,  which  makes 
it  stronger,  she  was  no  party  to  the  transaction,  yet 
neither  he  nor  any  one  else  could  have  the  benefit  of 
that  fraud:  and  the  Jury  upon  an  issue  directed  having 
found,  that  the  recovery  was  fraudulently  prevented. 
Lord  Thurlow  held,  even  in  favour  of  a  volunteer,  that 
the  tenant  in  tail  should  not  take  advantage  of  the  ini-. 
quitous  act ;  though  she  was  not  a  party  to  it ;  and  the 
estate  was  considered  exactly  as  if  a  recovery  had  been, 
suffered. 


DtstiDctioD  be- 
tween the  Ship 
Registry  Acts 
and  the  Annu- 
ity Act,  upon 
the  pnblic  po* 
licy  of  the  for- 
mer. 


In  this  case,  as  in  that,  the  party  comes  here ;  saying, 
he  has  neither  a  legal  nor  an  equitable  title ;  but  be  was 
prevented  by  the  fraud  of  the  Defendants  from  having  a 
legal  title;  desiring  this  Court  on  account  of  that  fraud 
to  make  him  a  good  legal  title.  I  allow  the  difficulty, 
with  reference  to  the  terms  of  this  Act,  upon  the  distinc- 
tion,  well  taken  at  the  bar,  as  to  the  Annuity  Act  (  96 ) ; 
that  the  Annuity  Act  was  intended  merely  as  a  protection 
to  private  rights;  the  object  of  this  1)eing  the  public 
interest  as  well  as  the  rights  of  the  parties.  But  it 
is  to  be  considered,  if  the  party  will  be  contented  with 
less  than  his  rights,  and  the  public  interest  b  in  the 
same  situation,  whether  there  is  not  a  principle,  by  which, 
though  the  fraud  has  prevented  the  fuQ  benefit  to  the 
party,  he  shall  have  all  this  Court  can  give  him,  not 
infringing  the  .public  interest;  and,  whether,  though  per-^ 
haps  we  cannot  give  him  all  the  benefit  he  woiild  have 
had,  if  no  fraud  or  prevention  had  occurredi  as  then  the 
title  would  have  been  complete  the  moment  the  indorse- 
ment 


(2e)  Stat  17  6eo.  IIL  c.  M;  sea  the  note,  ante,  631. 
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ment  was  made,  there  is  not  substantial  relief,  that  w«         -1806. 

may  give  him  consistently,  with  the  Act.     In  that  view  «-  sTAkk 

it  is  necessary  to  consider^  in  what  form  the  relief  ought  9. 

to  be  administered.     It  is  familiar  to  come  to  this  Court  Gillespib. 

for  a  specific  performance  of  an  agreement,  the  whole  Plainti"  may 

benefit  of  which  the  party  cannot  have;  and,  if  he  waives  *^®  *  specihc 

^,  -^     -,  .,  .  .*       .1  .    .        o  performance  m 

that  part,  it  is  not  competent  to  the  other  party  to  refuse  ^    . 

n         -i  1  r     J  pgrt,  waiving 

to  perform  the  rest ;  as  the  whole  cannot  be  executed.  ||^^  ^^^^ .  ^^^ 

Where  would  be  the  mischief  to  the  public,  whatever  the  Defendant 
may  be  the  opinion   as  to  the  ownership  between  the  cannot  object 
day,  on  which  the  fraud  was  committed,  and  the  com^ 
pletion  of  a  legal  title,  in  directing  a  bill  of  sale  to  be 
now  executed,  transferring  the  legal  title;  if  the  Plaintiff 
will  take  it,  from  this  time,  instead  of  an  earlier  period  ! 
Here  we  must  consider  all  the  cases  of  trust,  to  which  I 
have  alluded.     The  case  is  not  to  be  decided  here  with- 
out  considering  what  ought  to   be    done  in  Camden  v. 
Anderson (27  )y  Heath  v.  Hubbard {28\  and  the  infinite 
^variety  of  cases,  in  which,  if  land  was  in  question,  this 
Court  would  say,  a  trust  would  be  implied  from  the  pay*- 
ment  of  money. 

In  the  first  stage  of  this  cause  it  will  not  be  proper  to 
go  &rther  than  to  give  an  opinion  upon  questions  as 
important  as  any,  that  have  occurred ;  and  the  only  effect 
would  be  to  place  the  freight  and  damages  in  the  hands 
of  the  assignees.     The  case  may  go   to  an  appeal ;  and 

f 

surely  under  such  circumstances  the  assignees  would  not 
distribute.  The  best  course  will  be  to  order  the  freight 
into  Court,  and  to  direct  an  issue  upon  the  question  of 
fact;  the  arbitration  to  proceed,  to  determine,  what  are 
the  actual  damages ;  and  they  may  afterwards  make  such 
motion  to  have  those  damages  paid  into  Court,  as  they 
may  be  advised. 

m 

(27)  6  Term  Rep.  709.  (28)  4Eaii,  UO. 
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HestacK 
v. 

OiLLBSPIB. 


[  ♦642  ] 


The  Master  of  the  Rolls. 
If  it  was  necessary  now  to  give  any  opinion^  that  would 
conclude  the  interests,  or  decide  the  general  question, 
that  has  been  so  ably  discussed,  I  should  require  more 
time,  to  form  a  deliberate  judgment.  But  the  very 
doubts,  that  would  occasion  and  require  that  delibera- 
tion, afford  a  ground  sufficient  to  dispose  of  this  motion. 
First,  the  real  state  of  the  facts  is  left  in  some  degree 
unascertained.  Upon  first  reading  the  answer  it  ap- 
peared to  me,  that  the  new  terms  proposed  by  the  De- 
fendants, as  the  condition,  upon  which  the  transfer  should 
be  completed,  were  such  as  they  had  no  right  to  propose; 
and  that  the  proposition  in  such  circumstances  was  in 
reality  a  wilful  and  fraudulent  obstruction  of  the  com- 
pletion of  the  transfer.  The  act  to  be  done  depending 
entirely  upon  them,  when  they  annex  an  unreasonable 
condition,  it  cannot  be  said,  they  do  not  wilfully  and 
fraudulently  obstruct  the  act ;  nothing  entitling  them  to 
propose  such  terms.  I  do  npt  see,  how  they  could,  ex- 
cept by  express  agreement,  call  upon  the  PlaiQtifi*s  to 
take  up  the  bills  they  had  accepted  for  the  debt  c^igia- 
ally  due.  If  they  accepted  between  the  two  agreements, 
there  was  nothing  in  the  first,  that  rendered  it  incumbent 
upon  the  creditor  to  take  up  the  bUls  he  had  drawn.  I^ 
as  is  stated  to  be  the  fact,  they  accepted  those  bills  after 
the  second  agreement,  not  proposing  any  terms  to  mo- 
dify that  agreement,  as  the  condition,  their  acceptance 
stands  on  one  side:  their  agreement  stands  untoudied 
upon  the  other.  They  ought  to  have  objected,  that  it 
was  contrary  to  the  faith  of  the  agreement,  that  he 
should  have  a  security  for  the  whole  debt,  having  their 
acceptance  for  part.  Accepting  without  stipulation 
they  completely  wuve  that  objection ;  consenting  to  pay 
that  portion  of  the  old  debt ;  letting  the  Plaintiff  keep 
t&e  assignment.  Their  proposition  therefore  as  to  the 
♦freight  is  not  warranted.  So,  they  had  no  right  to 
demand  the  other  article  of  that  proportion. 

It 
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It  is  stated  this  day«  that  there  is  doubt  upon  the 
whole  ^tmsaction,  whether  this  ought  to  be  considered 
€uch  a  wilful  and  fraudulent  pretence  upon  the  part  of 
the  Defendants,  as  should  lead  to  the  construction,  that 
they  had  by  their  act  wilfully  and  fraudulently  prevented 
the  l^ansfer.  Whether  the  consequence  of  the  delay 
was  distinctly  in  their  contemplation  does  not  appear; 
that  the  interest  in  the  ship  could  not  be  transferred  at 
all.  Some  farther  discussion  and  facts  would  be  neces* 
sary,  before  that  character  ought  to  be.  fixed  upon  the 
transaction.  I  therefore  perfectly  agree  to  the  proposi- 
tion to  put  this  in  some  course  of  inquiry. 


180e. 


Mestabk 

GlLI^SPlB. 


.Upon  the  supposition,  that  the  fact  should  turn  out, 
that  the  Defendants  did  wilfully  and  fraudulently  prevent 
the  ccnnpletion  of  the  transfer,  a  question  of  great  im- 
portance, and,  as  it  seems  to  me,  of  great  nicety,  arises. 
Whenever  that  comes  to  be  discussed,  the  Court  will  be 
pressed  on  each  side  by  considerable  difficulties  and  em- 
barrassments.   There  is  no  doubt,  by  the  express  words 
of  the  Act  the  bill  of  sale  and  the  contract  are  abso^ 
lutely  void  to  all  intents  and  purposes.    The  question  is« 
whether  there  is  any  admissible  evidence  of  any  agree'* 
ment,  except  this  very-  bill  of  sale ;  which  is  to  all  in- 
tents and  purposes  void  and  null.     It  is  to  be  considered,         , 
that  this  act  was  framed,  not  for  the  purpose  of  ascert 
taining  the  rights  of  parties  against  each  other,  or  pro*    Public  policy 
tecting  them  from  fraud,  but  with  the  view  to  a  great  ®^  ^^®  S**'P 
purpose  of  pubUc  policy  (  29 ) ;  and  the  Act  in  all  its  pro-  T^&^^y  -^^ts. 
visions  compels  them  to  observe  regulations,  not  in  any 
degree  requisite  for  their  own  private  interests,  in  order 
to  accomplish  the  ends  of.  the  act.  It  may  be  said  the  Le« 
gislature,  having  proposed  their  object,  proposed  the  only 

means, 

("IS)  Brewster  v.  Clarke,  2  J/cr.   75.     See  the  nolc,  ante, 
Vol.  VI,  745. 
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meanS)  by  which  that  object  was  to  be  secured  ;  judging 
of  the  propriety  of  enforcing  that  object,  and  by  such 
means  ;  embracing  that  object/  and  prescribing  those 
means,  whatever  inconvenience  might  result  to  private 
individuals/  The  harshness  therefore  in  particular  m- 
stances  is  not  to  be  taken  into  consideration :  the  object 
beings  not  to  provide  for  the  interests  of  parties,  as 
against  each  other,  biit  at  all  events  to  attain  that  great 
object  of  public  policy ;  to  which  it  might  be  thouglit 
right  to  sacrifice  individual  convenience  and  justice^  ac- 
cording to  ordinary  rules.  It  may  be  said,  yoii  are  not 
to  propose  substitutes ;  and  cases  may  arise,  in  whidi  it 
may  be  necessary  to  contend  the  length,  that  the  inten- 
.tion  of  the  Act  was  entirely  to  withdraw  this  whole  sub- 
ject from  all  equitable  jurisdiction  ;  that^  as  it  is  admitted, 
•there  may  be  caises  of  accident,  not  to  be  relieved,  which 
.in  the  ordinary  jurisdiction  this  Court  would  provide  for, 
fthe  Legislature  might  have  meant,  that  in  other  cases  also, 
though  giving  a  stronger  claim  to  equitable  interposi- 
.tion,  still  it  should  be  precluded  ;  though  by  the  ordinary 
rules  the  Court  would  interfere;  It  may  be  said,  isuch  a 
case  has  occurred ;  and  yet  the  Court  did  not  consider 
itself  at  liberty  to  interpose. 


On  the  other  hand,  it  is  necessary  to  maintain  a  pro- 
position, altogether  new  here,  imd  sounding  strange  to 
any  person,  accustomed  to  the  principles,  upon  which 
Justice,  is.  here  administered:  new;  as  the  case  of  ^f&* 
beri  v.  RoUeston  (  30 )  will  not  by  any  metos  necessarily 
govern  the  decision  in  this  instance;  for,  besides  the 
distinction,  that  has.  been  stated;  in  that  case  a  contract^ 
thef  validity  of  which  was  acknowledged  by  the  act,  -  ne- 
ver existed  for  a  moment ;  the  Act  declaring  it  in  its  in* 
ception  invalid  to  all  intents  and  purposes.    There  never 


was 


(30)  3  Bro.  a  C.  671. 


<:ases  in  chancery. 


(Hi 


was  an  obligation  therefore  upon  one  party  to  do  any  actr 
But  in  this  ease  a  great  number  of  acts,  recognized  by 
the  Statute,  have  been  done;  the  validity  of  which  is 
acknowledged  down  to  the  end  of  the  ten  days.  A  bill 
of  sale  lias  been  executed^  in  the  terms  prescribed ;  and 
every  thing  has  been  done,  except  the  indorsement  upon 
the  certificate.  Upon  the  first  day  after  the  return  of 
the  ship  the  Plaintiff  was  entitled  in  a  Court  of  Justice 
to  say,  here  is  a  binding,  valid,  bill  of  sale,  recognized 
by  the  Act ;  and,  to  complete  it,  there  is  only  wanting  A 
formality,  to  be  done  by  the  Defendants.  There  was  a 
foundation  for  a  Decree  within  the  ten  days  ;  if  the  Court 
had  any  ground  for  a  Decree ;  and  that  continued  during 
nine  days.  .  Then  it  comes  to  this :  a  man,  bound  by  an 
instrument,  and  in  a  situation  upon  a  given  day  to  have  in 
decision  upon  it  iii  a  Court  of  Justice,  the  only  Act  re-^ 
miEiining  to  be  done  by  him,  shall  he  say,  it  is  his  pleasure! 
not  to  comply  with  his  own  engagement ;  that  instrument 
at  that  moment  being  valid  and  effectual  ?  Can  he  say, 
he  will  give  no  reason^  except  that  it  is  his  pleasure; 
but,  that  he  will  go  no  farther ;  or,  that  he  will  do  acts; 
that  render  the  copapletion  of  the  engagement  imprac- 
ticable ?  That  startles  me  prodigiously.  No  such  pro- 
position appears  in  Hibbert  y.  RoUeston  (31).  I  should 
hesitate  very  much,  notwithstanding  the  strong  words  of 
the  Act,  to  say,  a  person,  so  conducting  himself,  is  liot 
to  be  reached  in  some  way,  as  little  inconsistent  with 
the  Act  as  possible ;  endeavouring  to  prevent  sucli 
egregious  injustice ;  at  the  same  time  leaving  the 
policy  of  the  Act  secure.  The  cases,  put  for  the  De- 
fendants, do  not  reach  that  poipt,  They  ore  only  cases 
of  hardship ;  where  the  completion  of  the'  engageinent 
has  become  impracticable :  not,  a  party  by  his  own  act, 
the  result  of  his  own  will,  extricating  himself  from  his 
contract. 

Now 
(31)  '^Bro.  C.C»  671. 


1806. 


Mbstabr  , 

V. 
•GlLLBSI^ii. 
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Notwithstanding  this,  I  desire  not  to  be  understood, 
and  I  do  not  mean  to  ^ve  any  opinion,  that  it  would  be 
practicable  to  get  over  the  positive  words  of  the  Act* 
Jiut  surely  upon  these  arguments  questions  of  so  much 
doubt  arise,  that  they  are  not  fit  to  be  determined  upon 
JMEotiop,  but  ought  to  wait  the  hearing  of  the  cause.  The 
doubts  as  to  the  transfer  of  the  interest  in  the  ship  in 
one  way  extend  to  the  question  upon  the  freight :  that 
is,  if  the  contract  is  available  as  to  the  ship,  it  is  of 
course  as  to  the  freight.  There  is  ground  to  direct  that 
to  be  brought  into  Court,  -^as  being  involved  in  the  ship. 
As  a  separate  consideration,  I  am  much  disposed  to  agree 
with  the  Lord  Chancellor  in  what  his  Lordship  has  said 
as  to  that ;  but  it  is  unnecessary  now  to  take  up  time  by 
stating  my  reasons.  That  disposes  of  the  whole  of  the 
pcHnts ;  1st,  the  £sict,  which  ought  to  be  determmed 
by  an  issue :  next,  as  to  the  ship ;  which  ought  to  be 
deferred  till  the  hearing ;  and  therefore  the  injunction 
is  proper:  3dly,  the  separate  question,  as  to  the  freight; 
if  the  Court  should  be  of  opinion,  that  the  transfer  of 
the  ship  is  invalid. 


1805. 
JFW.8IA. 


The  Order  was  made  accordingly,  granting  the  Injunc- 
tion ;  and  directing  an  issue.  After  the  trial,  the  verdict 
establishing,  that  the  Plai^tiff  was  wrongfully  prevented 
from  completing  his  assignment,  the  Motion  was  again 
argued  before  the  IdOrd  Chancellor  and  the  Master  of  ike 
JtoUs;  but,  a  coijnpromise  afterwards  taking  place,  np 
judgment  was  given  ( 3^  )• 


(32)  Thomjwm  v.  Leake,  Thompton  v.  Smith,  1  Bladd.  43, 
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Nov.  9th» 
A  N  Action  was  brought  to  recover  the  amount  of  the    Verdict  and 
loss  upon  a  re-sale  of  goods ;  for  which  by  agre&-  Judgment  after 
went  the  Defendant  was  to  be  liable-    On  the  31st  of  Bankruptcy 
March,   after    the  Action    brought,    a  Commissipn   .of  ^^  ^^  ^^  ^^ 
Bankruptcy  issued  against  the  Defendant.    The  Action  Y       • .  ^, 
was    tried  at  Guildhall  on  the   16th  of  June  ;    and  a  ^^^  j^^  ^^  ^^^ 
verdict  was  obtained  by  the  Plaintiff,  who,  having  signed  tecedent  debt 
judgment,  presented  this  petition ;  upon  which  a  question  by  contract  or 
was  made,  whether  the  costs  could  be  prpved  under  the  niere  damages 
Comnyssion.     The  Petition,    which  was    supported    by  ^^  *°''*»  ***® 
Mr.  liomiUy  and  Mr.  CuUen,  ami  opposed  by  Mr.  Mam-  ''''^^  ^*  J"""* 
Jield  and  Mr,  Bell,  stood  for  judgment,  H  M     d     th 

Commission. 
The  Lord  Chancellor.  Whether  in 

The  facts  in  this  case  are,  that  the  verdict,  and  of  the  case  of 
course  the  judgment  and  taxation  of  costs,  were  subse-  Bankruptcy 
quent  to  the  Commission  of  Bankruptcy.     The  question  between  Ver- 
is,  v.'hcther  the  costs,  wheiji  taxed,  or  before  they  arc    '®  ^^    onsui 
taxed,  can  be  a  debt  capable  of  being  proved  under  the  .,  ^^^ 

Commission.     Mr.  CuUen  (33)  puts  it  in  this  way;  that,  proved,  and  as 
as  the  debt  itself  was  antecedent  to  the  Commission,  the  to  the  effect  of 
costs  are  a  sort  of  incident  to  the  recovery  of  the  debt  \  the  Certificate 
and  by  a  species  of  relation  are  to  be  considered  due  be*  *o  discharge  m 
fore  the  issuing  of  the  Commission.    That  contradicted  ^'^^^  ^®*®*» 
my  general  notion  in  a  great  degree,  for  I  did  not  recollect  ^^^  ' 
any  case,  where,  the  verdict  having  been  obtained,  after 
the  Commission  was  taken  out,    and  no  proceeding  at 
law  having  taken  place,  by  virtue  of  which  the  costs 
were  due  previously  to  the  Commission,  the  Certificate 
*  discharged  the  debt,  ideated  for  the  costs.     It  is  a  dif*      [  ^647  ] 
ferent  question,  whether,  if  die  Certificate  does  discharge 
the  debt  for  the    costs,    therefore    the    costs   may  be 
proved.     Mr.  CuUeti  has  stated  himself  very  ably  upon 

this 
(33)  Ctd.  Bank.  Law,  105. 
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1806.  this  in  his  book  ( 34 ) ;   whether  accurately  will  depend 

.^T^  upon  the  cases  I  shall  mention : 

.  Ex  partem 

**  It  was  formerly    held^   that^   where  judgment  was 

signed  after  the  bankruptcy,  the  costs,  which  were 

said  to  have  their  origin  in  the  judgment,  were  a  debt 

''accruing    after    the    bankruptcy,    and   therefore   not 

**  proveable  under  the  Commission." 

The  case  Ex  parte  Todd  (85 ),  before  Lord  Henley, 
which  is  referred  to,  was  a  determination  upon  great  con- 
sideration ;  and  in  no  one  of  the  subsequent  cases  eidier 
the  Bar  or  the  Bench  were  informed,  that  this  decision 
had  actually  taken  place.  If  therefore  that  authority  is 
displace'd  by  subsequent  judgment,  it  has  been  displaced 
under  ignorance  of  such  a  decision  : 

"  But  it  has  been  since  determined,  that,  where  there 
''  is  a  yerdict  before  the  bankruptcy,  the  costs  may  be 
'*  proved,  although  the  judgment  and  taxation  is  subse- 
**  quent ;  for  the  judgment  is  held  to  relate  to  the 
"  verdict ;  and  the  costs  cfe  ineremento^  when  taxed, 
^'  are  considered  as  annexed  to  those  found  by  the 
"  Jury,  and  consolidated  with  them  by  an  equitable 
''  relation  of  law ;  and  it  makes  no  difference,  though 
**  the  original  cause  of  action  was  for  a  tort ;  for,  the 
^*  cause  of  action  existing  before  the  verdict,  the  da- 
^*  mages  are  by  the  verdict  ascertained,  and  become  a 
'*  debt." 


r  64*8  ]  Upon  that  there  are  two  cases  in  direct  contradiction. 

In  one  the  contrary  seems  settled  upon  great  considera- 
tion; and  that  was  not  cited  in  any  subsequent  case; 
and  certainly  not  in  that,  which  contradicts  it. 

^'  So  in  the  case  of  the  costs  of  a   nonsuit  at  Nisi 
^  Prius  before  th^  ^bankruptcy ;  on  which  the  judgment 

"  of 
(34)  Cut.  Bank,  law,  104,  &c.       (3u)  Cited  dlFtb.  270. 


>• 


That  therefore  takes  the  distmction  as  to  what  MeetM 
the  Law  (the  expression  is  no  more)  upon  a  debt  ascer- 
tained previously  to  the  bankruptcy,  as  creating  a  right 
to  prove  the  costs,  or  not.  If  by  that  it  is  meant,  that  a 
bankrupt  has  been  held  under  the  Act  discharged  from 
sucl^  costs,  that  is  a  fact  undeniable.  If  from  that  it  i» 
to  be  concluded,  that  costs  in  such  a  case  have  ever  been 
proved  under  the  Commission  under  the  view  and  order 
of  the  Court  in  Bankruptcy,  I  cannot  find  the  authority 

for 

(36)  Scott  V.  Ambfote,    3  mse  of  marriage  was  decided 

Maul.  Sf  Sel.  32G.     Dinsdak  not  to  constitute  a  debt,  that 

V.  Eames,  2  Brod.  Sf  Biny.  B.  coiiki  support  a  Commission 

A  J.  B.Moortt  350,  that  the  ofBankniptcy:  the  Judgment 

Certificate  discbarges.  beiog  signed  after  the  aet  of 

Id  Ex  parte  Ckarki,  post,,  bankruptcy.       The  King  v» 
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'^  of  nonsuit  and  taxation  of  costs  is  not  till  after  it;   for  1806. 

"  in  such  a  case  it  is  held,  that  the  debt  exists  before,         Hill 
"and  the  taxation  merely  ascertains  the  amount;    and       jj^  parte. 
"  this  determination  has  been  since  followed,   but  with 
"  some  doubt  of  the  principle."  *  ^ 

The  question  upon  that  would  be,  whether  a  nonsuit 
at  Nisi  Prius  would  constitute  a  debt. 

"  In  like  manner'  the  costs  of  a  Scire  Facias  or  Writ 
•'  of  Error  brought  after  the  bankruptcy,  to  revive  or 
**  reverse  respectively  a  judgment  recovered  before  it,  are 
*^  held  to  relate  back  to  the  original  judgment ;  and  it 
'V  seems,  even  where  both  the  verdict  and  the  judgment' 
*'  are  after   the    bankruptcy,   that    the    costs    may  be  < 

'*  proved,  if  the  debt,  for  which  the  action  was  brought 
*'  before  the  bankruptcy,  was  such  a  liquidated  debt  aa 
'^  might  have  been  proved,  independent  of  the  ac« 
"  tion  ( 36  y 


Vo).  XVI,  256,  and  14  East,  Davit,  0  East,  318.  See  the 
107,  a  Verdict  for  damages  in  aathorities  ooUectod  ift  thV 
ao  Action  for  breadi  of  pro-     note,  post,  652. 


649  CASES  IN  CHANCERV. 

1806.         for  that;  and  I  doubt  very  much,  unless  concluded  by 
^^^  authority,  whether  it  is  possible  upon  principle  to  say, 

jix  partCn      ®"^^  proof  should  be  made. 

Costs,  iacnrred  Mr.  Cullen  then  states,  that  there  are  several  cases, 
after  Bank-  in  which  costs  of  suit,  incurred  after  the  bankruptcy, 
rnptcy,  dis-  are  held  to  be  discharged  by  the  pertificate,  as  having 
charged  by  the  relation  to  the  original  debt.;  but  which  Mr.  Cullen  con- 
ha  in  1  d  ^^^^^^f  *"d  I  assent  to  that,  cannot  be  proved  under  the 
to  the  oriirinal  Commission.     He  proceeds  thus  ; 

debt,' yet  not 

capable  of  be-  '^  The  principle  of  the  cases,  in  which  costs,  incurred 
ing  proved  un-  '*  after  the  bankruptcy,  have  been  dlowed  to  be  proved, 
der  the  Com-  «  seems  to  be,  not  only  that  there  was  an  actual  debt 
mission.  u  gj^jj^y  origmally  or  by  verdict,  or   some  act  of  the 

**  Court,  existing  before  the  bankruptcy,  but  that  at  least 
''  ah  inchoate  right  to  the  costs  was  vested  in  the  party 
"  by  a  suit  actually  commenced  before  that  time,  and 
"  that  the  subsequent  proceedings  were  considered  as 
''  springing  out  of  it,  and  as  steps  necessary  only  to 
**  complete  a  right  before  vested,  and  to  ascertwi  its 
^  amount.** 

The  case  put  here  is  precisely  that  before  the  Court; 
k  suit  commenced  before  the  bankruptcy ;  but  an  ascer- 
tained debt  by  a  verdict  after  it ;  and  it  b  laid  down 
here,  that  the  costs  would  be  discharged  by  the  relation 
to  the  original  debt.  But,  connected  with  the  former 
passagCi  it  is  stated  as  the  Law,  that  they  could  not  be 
f)roved,  unless  by  relation  to  the  ascertamed  debt;  and 
that,  where  the  original  cause  of  action  is  for  a  denuund 
iti  its  nature  uncertain  and  contingent,  as  for  damages  in 
Tort,  the  costs  cannot  be  proved,  unless  there  .is  a  verdict 
before  the  bankruptcy ;  for  in  such  a  case  the  subject, 
to  which  they  are  incident,  was  not  a  liquidated  debt  at 
[  *650  ]  *the  time  of  the  bankruptcy ;  or,  which  could  have  been 
proved  und^r  the  Commission. 

The 


€( 
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The  effect  of  the  cases  m  Equity,  that  is,  in  bank-         tSOtf. 
ruptcy,  b  thus  stated :  Hiu. 

Ex  parte. 
"  In  Courts  of  Equity  it  is  entirely  in  the  discretion 

''  of  the  Court,  whether  there-  shall  be  any  costs  at  all. 

''  There,  it  is  said^  the  taxation  constitutes  t^e  demand : 
and  if  the  taxation  is  subsequent  to  the  bankruptcy, 
though  the  Order  for  it  was  made  before,  the  debt  id 

**  also  subsequent ;   and  cannot  be  proved  under  a  Com- 

"mission  (87  V 

That  unquestionably  was  Lord  7%firfoic's  doctrine 
after  great  oonsideratioti ;  and  I  apprehend,  he  held 
that,  not  upon  any  such  ground  of  distinction  as  that 
tlie  costs  in  Equity  ate  in  the  discretion  of  the  Court, 
but,  considering  an  Order  of  this  Court  analogous  to 
a  proceeding  at  Law,  that  the  costs  could  not  be 
proved,  unless  ascertained  by  taxation ;  and  he  seems  to 
lipprove  the  Law,  as  laid  down  by  Lord  Henley  in  Ex 
parte  Todd. 

In  another  book,  also  of  considerable  merit,  Hullock 
npon  Costs f  this  is  stated :  *'*  When  a  debt  arises  before, 
**  but  a  verdict  is  obtained,  and  the  costs  taxed,  after 
*^  thd  bankruptcy  of  the  Defendant,  though  previous 
**  to  the  allowance  of  his  certificate,  the  costs  relate 
^  to  and  are  considered  as  part  of  the  original  debt  ^ 
"  and  the  certificate  extends  to  both ;  and  if  a  creditor 
^^  obtain  a  verdict  before  the  issuing  of  a  Commission  of 
'*  bankruptcy  against  the  Defendant,  he  is  entitled  not- 
*'  withstanding  final  judgment  should  not  be  signed, 
"  *  till  after  the  Commission  was  taken  but,  lo  prove  his  [  *651  ] 
*'  costs,  as  well  as  his  d^bt  (  38  }• 

Than 


(37)  Ejt  partt  Sucaps,  1  Cb.         (38)    Ayleti     v.    Bmf&tdt 
Banki  Law^  103^  6th  edit.;      2  JB&icA.  1317* 
7:SLB,  8lh  edit,  by  Mr.  RootB. 
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180d.  •  That  does  not  take  the  distinction  taken  by  Mr.  Cmllen, 

^^^         fts  to  the  difference  with  respect  ]to  liquidated  and  iinli- 
£k  partem       quidated  demands. 

There  is  another  general  book,  Mr.  Codecs  {99), 
which  I  need  not  say,  has  great  merit ;  and  I  do  not  find 
in  any  edition  of  that  book  any  thing  to  shew,  that  be 
had  found  an  authority  for  holding  out,  that,  where  no 
verdict  previous  to  the  bankruptcy  was  obiained,  but  a 
verdict  was  obtained  afterward  s,  the  costs  taxed  could  be 
proved  under  the  Commission.  Mr.  CuUen^  who  wrote 
later,  has  found  himself  under  a  difficulty^  that  led  him 
to  take  the  distinction,  contrary  certainly  to  what  is  the 
.  general  doctrine  as  to  the  relation  between  what  may 
be  proved  and  what  the  certificate  will  discharge ;  and 
be  points  to  the  cases,  in  which  the  certificate  will  dis- 
charge, and  yet  the  demand  cannot  be  proved. 

The  history  of  the  point  seems  to  be  this.  Tbe  case 
Ex  parte  Todd^  a  petition  before  Lord  Hetdey^  a  very 
considerable  lawyer,  was  upon  an  Ejectment  tried,  and  a 
nonsuit  (40)  before  the  bankruptcy;  in  respect  of  which 
costs  would  be  due,  and  recoverable,  when  taxed.  Upon 
the  application  to  prove  Lord  Hetdey  held,  that  the  non* 
suit  was  nothing ;  that  until  judgment  there  was  no  de^ 
mand  at  Law  for  costs ;  and,  the  judgment  being  after 
the  bankruptcy,  there  was  not  a  debt  at  the  date  of  the 
[  *652  ]      *  Commission ;  and  the  costs  could  not  be  proved.    In 

Walter  y.  Sherlock  ( 41 )  the  question  was  upon  a  bank- 

ruptcy 

(d9)  Sea  1  Cooke's  Bank.  (41)  Cited  3mib.270,S7S. 

Xafe,  184;  8th  edit.  209.  Iq  both  places  the  Qtatemeat 

(40)  This  case  in  the  only  is  different;  and,  as  it  ap- 

aqoeunt  of  it  in  print,  3  WUs.  pears,  loose   and    incorrect 

270,  where  it  is  cited  in  ar-  In  the  one  the  representatioa 

gonkent,  is  stated  as  the  case  is,  that  thojmdgwtaU  was  pre- 

of  a  Verdict  for  the  Plaintiff',  vtont  to  the  bankraptcy ;  ia 

tha 
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tuptcy  between  the  verdict  and*the  judginent;  and  the 
damages  were  in  the  sense  of  the  latter  cases  an  ascei^- 
tained  debt:  but  it  was  held^  though  the  terdict  was 
before  the  bankruptcy,  the  cfosts  conld  not  be  proved, 
being  unliquidated  at  the  bankruptcy ;  and  notj  only  fof 
that  reason,  but  because  there  was  no  judgmertt  fot 
them.  It  is  extremely  material  to  observe,  that  in  aH 
the  cases,  in  which  this  subject  has  been  since  agitated, 
it  has  not  occurred,  that  the  Law  was  thus  settled  by 
those  two  cases.  In  Lewis  y.  Piercy  ( 92 )  Boutefiour  v. 
Coats  (93)  was  cited ;  which  has  very  little  relation  to  the 
Subject ;  and  Graham  v.  Bentou  (94) ;  which  is  no  sort  of 
authority  for  what  the  Cotni;  did.  It  was  put  at  the  Bar 
upon  this;  that  the  costs  were  part  of  the  original  debt  i 
it  was  given  up  on  the  other  side  ;  and  the  Court  in  the 
absence  of  two  of  the  Judges  seem  to  be  of  opinion,  that 
the  costs  must  be  discharged   by  the  Certificate ;   and 

gave 


1800. 


the  other,  that  during  the 
bankruptcy  the  Plaintiff  bad 
a  verdict,  but  had  not  jadg- 
roent  till  after  the  Certificate. 
See  Beeston  v.  White,  7  Pri. 
209.  Jameson  v.  Campbell^ 
5  Barn,  Sf  Aid,  250.  1  Bing. 
320.  Dimdale  v.  Eames^ 
4  J.  B.  Moore,  350.  2  Brod.  ^ 
Bing.  8.  Ex  parte  HayncsSf 
Poueher,  1  Glyn  Sf  Jam.  107, 
386.  In  the  last  of  thote 
cases  the  Vice  Chancellor 
sjtates,  as  the  result  of  the 
authorities,  that  upon  bank- 
ruptcy between  verdict  and 
jadgment  in  ao  Aetion  en 
contract  the  costs  de  incre- 
mento  are  proveable,  being 
by  the  verdict  iucorporated 


with  the  existing  debt,  though 
not  ascertained  in  amount 
until  the  judgment ;  distin- 
guishing id  this  respect  the 
case  of  fl  verdict  in  Tort; 
and,  adopting  the  Lord  Chan^ 
ceUor^s  conclusion,  that  even 
in  contract,  ff  the  verdict  is 
after  the  bankruptcy,  the 
costs  are  not  proveable ;  but 
inclining  strongly  to  the  opi« 
nion,  that  they  are  in  that 
case  barred  by  the  Certificate^ 
together  with  the  original 
debt. 

(02)  1  H.  Bla.  29.  iCboAeV 
Bank.  Law,  185  ;  8th  edit,;' 
210. 

(93)  Cowp.25. 

(94)  1  Wik.  U. 


Hill, 
Ex  parte* 


Vol.  XL 
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1806.  gave  no  opinion,  vhethcjf,  if  so,  they  could  be  proved. 

^T^  Another  case,  Longford  v.  EUis^  25th  Geo.  Ill,  mention- 

Ex  varte  ^"        note,  was  an  action  for  words  and  a  bankruptcy 

between  the  verdict  and  judgment.     Lord  Ellenborough^ 
then  at  the  Bar,  cited  Graham  v.  Benton ;  which  has  a 
fair  reference  as  an  authority  to  that  case  ;   for  there 
the  bankruptcy  was  between  the  verdict  and  judgment; 
and  he  contended,   that  the   debt  became    ascertained 
by  the  verdict.       If  that  is  true,    it  follows  in   prin- 
'  ciple  and  just  reasoning,    that  it   would  be  proveable, 
[  ^653  ]      •beingascertainedpreviously  to  the  bankruptcy.  But  that 
point,  whether  the  costs  do  become  ascertained  by  the 
verdict,  was  not  discussed ;    and  Lord  Henley  was  of 
opinion,  they  did  not ;  and  Walter  v.  Sherlock  is  a  direct 
authority,  that  they  do  not.     In  Longford  v.  ElUs  the 
case  of  Blandford  v.  Foote  (  95 )  is  mentioned ;  in  which 
Mr.  Mansfield  argued  strongly,  that,  the  judgment  being 
subsequent  to  the   Commission,   the  Defendant  was  not 
within  the  Statute  (96 ).     In  Longford  v.  Ellis  it  was  ob- 
served in  reply,  that  the  cases  cited  were  founded  on 
actions  brought  for  an  antecedent  existing  debt;  not  a 
mere  right  to  recover  damages ;  which  is  the  origin  of  the 
distinction,  taken  by  Mr.  CuUen.     Willesy  J.,  said,  there 
was  no  distinction  between  a  Tort  and  a  Contract,  where 
a  judgment  follows  the  verdict;  and  the  decision  there- 
fore was,  that  he  was  discharged.     Walter  v.  Sherlock  is 
directly  contrary ;  and  the  proposition  was  not  quite  clear 
of  doubt  originally,  that  the  antecedent  debt  being  liqui- 
dated, therefore  the  costs,  as  an  incident,  are  to  be  eon* 
sidered  liquidated,  though  de  facto  not  liquidated,  and  no 
judgment  for  them,  and  .they  are  not  ascertained  till  tax- 
ation;   and  these  authorities  against  it.     Blandford  v. 
Foote  is  an  exceedingly  strong  case.    The  first  proceed- 
ing, the  institution  of  the  suit,  was  after  the  bankruptcy. 
The  action  being  upon  a  bond,  he  would  be  entitled  to 

interest 

(06)  Gnrp.  138.  (96)  Stat  12  Geo.  Ill,  e.  47,  i.  «• 
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interest  up  to  the  time,  and  the  coat«  ascertained.    They  1800. 

did  not  apply  to  prove ;  but  brought  a  new  action  upon         x^^"^ 
the  judgment;  and  got  judgment  in  that  second  iaction ;      ^  narte. 
which  would  accumulate  the  demand  far  beyond  what  it 
would  have  been  at  the  bankruptcy;  and  they  also  ob- 
tained costs  in  that  action  upon   that  judgment,   upon 
which  they  had  got  principal,  interest,  and  cpst^.     It 
was  argued,  that  the  judgment  being  subsequent  to  the . 
Commission,  he  was  not  discharged  by  the  Statute :  the 
^judgment  changed  the  nature  of  the  debt;  and  being      L    ^^  1 
by  the  judgment  a  debt  subsequent,    hk  could  not  be 
discharged.     The  question  was,  not  whether  the  interest 
and  costs  coidd  be  proved,  but,  whether  the  certificate 
would   discharge   them.     In  other  cases   the  reason  for 
that  goes  strongly  to  intimate,  that  the  debt  could  be 
proved. 

The  authority  of  that  case  is  very  great  undoubtedly: 
but  still  it  is  a  judgment,  in  which  none  of  the  prior  cases 
were  looked  at ;  and  if  upon  that  it  is  contended,  that 
the  subsequent  and  accumulated  interest  upon  interest, 
that  there  might  be  under  the  second  judgment,  and  the 
subequent  costs  are  to  be  proved,  .there  must  be  some 
rule  to  regulate  that  species  of  proof;  for  the  rule  beings  Rale  io  Bank- 
that  in  most  cases  the  interest  shall  stop  at  the  date  of  ruptcy,  that  in 
the  Commission,  subject  to  this,  that,  if  the  eflTects  after-. '"°*'^*®®*  ^'*" 

wards  turn  out  suflScient  to  pay  interest  upon  the  debts  ,.      ,       \.  , 

the  date  of  the 
carrying  interest^  it  is  permitted,  not  under  any  proof,  Comniission 

but  under  an  Equity,    first  introduced  in  Sir  Stephen  gQbject  to  an 

Evance's  Case {97),    applied   to  assignees  settling  with  Equity,  giving 

creditors,  finally  winding  up  the  affairs,  and  only  in  cases  it,  in  cases  of 

of  contract,  it  is  to  be  considered,  how  the  proof  is  to  contract  only, 

be  made,   if  it  follows,    that,   because  the    certificate  ^^J^^^h  the 

. .  effects  are  saf* 
would  *s  .     . 
ficient. 

(97)    Bromley  v.  Goodere,      ante,  Vol.  11,  295,   and  the 
1  Atk.  75.      Ex  parte  MiUs,      note,  B03. 

TT2 
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1806.  would  discharge  the  demand,  therefore  it  is  to  be  proved. 

>p^  It  must  be  considerc^dy   Ist,  if  it  is  under  contract :  2dly, 

^        *         if  included  in  the  judgment,  not  as  interest,  but  by  way 

of  damages.  In  the  case,  upon  which  I  am  observing, 
not  only  interest  subsequent  to  the  bankruptcy,  but  in« 
terest  upon  interest,  was  converted  into  principal  by  the 
second  judgment;  and  interest  upon  the  costs  given 
by  the  first  judgment.  As  in  respect  of  that  interest 
after  the  date  of  the  Commission  no  proof  can  in  most 

[  *655  ]       ^  cases  be  made,   and  in  none  in  a  strict  sense  has  that 

interest  been  }troved,  Blandford  v.  Fpote  will  require 
great  consideration,  before  it  can  be  admitted  as  an  au- 
thority, that  such  proof  can  be  made. 

4 

The  case  of  Bouiejlour  v.  Coats,  cited  in  the  case  in 
the  Court  of  Common  Pleas,  has  not  much  relation  to 
the  subject.  There  was  no  doubt,  the  debt  was  due. 
It  does  not  appear  in  the  case,  when  the  verdict  was 
obtained:  nor  is  it  materiieil:  for,  the  bail  bond  being 
forfeited,  the  debt  was  upon  that ;  and  in  this  Court 
would  have  been,  independant  of  the  Statute,  a  security 
for  what  was  actually  due.  In  Hurst  v.  Mead  (  98  )  the 
question  was,  whether  the  certificate  discharges  the 
bankrupt  from  the  costs.  It  was  insisted,  that  they  might 
have  been  proved  under  the  Commission  ;  and  Blandford 
y.  Foote  is  cited  for  that :  but  that  was  not  held  or  said 
in  that  case.  The  judgment  is,  that  the  taxation  of  costs 
was  merely  ascertaining  the  amount  of,  the  debt ;  but 
the  debt  existed  previous  to  the  bankruptcy  :  a  propo- 
sition I^ord  Henley  upon  consideration  denied,  and  Lord 
Thurlow  meant  to  deny  with  regard  to  costs  upon  orders 
of  taxation  here  (  99 ),  and  which  the  Court  went  a  great 
length  to  deny  in  Walter  v.  Sherlock :   but  that  cases 

Hura 

(98)    5  TVrm   Rtp.   366.  1  CookeU  Bank.   Law,    193, 

(in))    Ex    parte    Sneapi,        5th  edit ;  223,  8th  edit. 
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Hurst  V.  Mea!dt  goes  no  farther  than  this ;  that,  if  there  1806. 

is  a    nonsuit^   which    the  Court  of  Common  Pleas  in  Hill 

another  case  say  is  nothing*   the  effect  is  to  constitute       Ex  parte. 
a   debt   previous  to  the   judgment ;    and-  that  nothing 
is  wanting  but  aspertainment ;    and  if  that  is  the  case* 
I  agree. 

Then  came  Waits  y.  Hari  {100) ;  in  which  Adair,  Serjt 
collected  many  of  the  cases,  but  by  no  means  all ;  and 
says,  "  this  current  of  authorities  is  too  strong  to  be 
**  *  shaken  by  the  single  authority  of  Hursi  v.  Mead  ^  [  •BSG  ] 
"  which  appears  to  have  been  a  hasty  decision ;  as  cause 
**  was  shewn  in  the  first  instance.'*  There  is  the  authority 
of  Lord  Chief  Justice  Eyre,  that  if  there  was  an  actual 
debt  existing  before  the  baijcruptcy,  it  might  have  been 
proved  under  the  Commission,  independent  of  the  action. 
As  to  that  I  say,  that  until  I  find  it  decided  upon  consi^ 
deration  of  the  cases,  where  there  is  im  aptu^al  debt» 
but  no  verdict  previous  to  the  bankruptcy,  I  must  con- 
tinue to  doubt,  whether  the  costs  can  be  considered  so 
ascertained,  as  to  be  proved  under  the  Commission.  The  ' 
conclusion  is,  that  it  is  impossible  for  me,  if  this  was  an^ 
application  upon  a  Certificate  for  discharging  the  bank- 
rupt, not  to  say,  there  is  great  authority  for  it:  but  I 
must  also  say,  that  is  not  formed  with  sufficient  attention 
to  antecedent  authorities.  But  the  question  before  me 
is,  not,  whether  the  Certificate  will  discharge  the  man 
from  the  demand,  but  whether  as  there  was  an  antecedent 
debt,  though  no  verdict,  and  consequently  no  judgment, 
prior  to  the  bankruptcy,  I  cannot  permit  proof  of  those 
costs,  ivhich  were  not  an  ascertained,  or  even  adjudged, 
demand  till  after  (he  bankruptcy.  I  am  of  opinion  with 
Lord  Chief  Justice  Ejfre  ( 1 ),  that  there  is  no  principle 
for  that ;  and  no  decision  has  been  found,  that  goes  that 

length; 

(100)  1  Bos.  ^  Pul.  134.  1  J?o»,  4-  PuL  134  :  the  con^ 

(1)  See  Watts  w.'Hart,  elusion  of  the  judgmeut. 
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1806.         length;    and  unless  satisfied^    that  I  onght  to  make  a 

^T"^  judgment  against  the  principle  of  law,  as  it  appears  to 

£x  parte.       °^^»  ^  ^^''  follow  Lord  Henley  And  Lord  Thurlow  in  this 

point ;  and  will  not  make  that  judgment  (3). 


It  was  observed  at  the  bar,  that  a  nonsuit  does  not 
make  even  a  certain  debt;  for  if  the  party  dies  after 
a  nonsuit,  and  before  the  day  in  bank,  the  cause 
[  ^657  ]  *  abates  ;  and  no  debt  whatsoevfer  is  created.  There  is 
an  Act  of  Parliament  in  the  time  of  Charles  II.  that 
prevents  that  in  the  case  of  a  verdict. 

• 

(2)  By  the  General  Bankrupt  for    any  '  debt   or   demand, 

Act,  6  Geo.  IV.  c. 16.  ».  58,  proved   under  the   Commis- 

the    costs    of  obtaining  any  sion,  shall  also    be   proved, 

Judgment,  Decree,  or  Order,  though  not  taxed  at  the  lime 

against '  any    person,    after-  of  the  bankraptcy. 
wards    becoming    bankrupt, 

1804. 

Feb,  4th,  CM.  i^ 

1806. 

Feb.  \st* 

Ante,  Vol.  Ill,  STUART^r.  The  Marquis  of  BUTE. 

212. 

1813.  nnHIS  Cause  came  on  a  Petition  of  Re-hearing,   pre- 

Jvly  2d.  sented   by  the  Plaintiff,    the  residuary  legatee  of 

Testator  gave    ^j^^  testator    Lord  Bute,   against  the  Order  disallowing 
all  his  waggon  . 

ways,  rails, 
'  staiths,  and  all  implements,  utensils  and  things,  at  his  death  used  or 
employed  together  with  or  in  or  for  the  working,  management,  or  em- 
ployment, of  his  collieries,  and  which  may  be  deemed  as  of  the  nature 
of  personal  estate ;  in  trust  to  be  held  or  enjoyed  with  the  collieries. 
Decree  by  Lord  Rosslyn,  that  under  this  bequest  and  upon  the  cir- 
cumstances money  due  from  the  fitters  and  others,  and  in  the  Tyne 
Bank,  coals  at  the  pits  and  staiths,  corn,  hay,  horses,  timber,  oil, 
caudles,  fire  engines,  and  other  articles  of  stock  in  trade,  passed. 

That  Decree,  affirmed  upon  a  Re-heariog  by  Lord  Eld(m,  but  with 
coubidorablc  doubt,  was  reversed  by  the  House  of  Lords. 
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the  Exceptions  to  the  Master's  Report,  and. the  Decree         1806. 
pronounced  by  Lord  Rosslyn  (3).  Stuart 

V. 

Mr.  Mansfield  and  Mr.  Cox,  for  the  Plaintiff.  The  Marquis  of 

Lord  Rosslyn  in  making  the  Decree  in  this  cause  relied  -oUTB^ 
on  the  decision,  made  by  Lord  Northington,  and  affirmed 
by  the  House  of  Lords,  upon  Mr.  Wortley'aWiW  (4) ; 
the  words  of  which  differed  much  frpm  those  of  Lord 
-B«^^'sWill ;  and  are  much  more  extensive:  viz.  "  stock 
*'  in  trade  goods  and  chattels  in  the  counties  of 
•'  Northumberland  and  Durham.''  Upon  such  words 
there  can  be  no  doubt,  that  every  thing  passed.  But 
the  construction  of  this  Will  is  carried  much  far^ 
ther  by  this  Decree  ;  which  will  also  have  this  conse- 
♦  quence ;  that,  the  use  only  being  given  to  Lady  Bute,  [  ^^  J 
she  or  her  representatives  must  answer  the  amount  of 
every  thing.  The  money  in  the  Bank,  and  due  from 
the  fitter,  and  many  other  subjects  of  the  Exception  to 
the  Master's  Report,  are  liable  to  great  fluctuation. 
Taking  the  whole  together  nothing  could  pass,  which  isf 
consumed  in  the  use.  There  is  no  expression  in  the 
Will,  capable  of  application  to  money,  except  the  word 
*'  things  ;**  and  such  a  general  word  is  always  confined 
to  things  ejusdem  generis.  I'he  same  observation  applies 
to  the  coals  at  the  pits  and  *  staiths ;  which  cannot  be 
considered  '[  things"  within  the  meaning  of  these  words 
*'  used  or  employed''  in  the  management  of  the  collieries. 
If  Lord  Bute  had  died  intestate,  or  under  a  general 
bequest  of  his  personal  estate,  there  can  be  no  doubt, 
that  these  articles  would  have  been  assets.  The  in- 
dividual money,  c«als,  &c.  cannot  be  necessary.  In 
almost  every  concern  some  part  of  the  produce  might  be 
used  in  carrying  on  the  concern  :  but  the  main,  essential, 
produce   cannot   therefore   be  considered   as  used  and 

employed 

(3)  See, Stuart  v.  The  Earl         (4)  5  Bra.  P.  C.  534, 
of  Bute,  ante.  Vol.  Ill,  212, 
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1806.  employed  ii)  the  working  and  manageioent  of  that  con* 

^^^'^  cern  :    and  four    of   the   articles  comprised   in  the  Rc« 

Stuart 

^^  port    are    by  no    means    exclusively  .applicable    to  this 

The  Marquis  of  trade. 

The  Attorney  General^  Mr.  RomiUy^  and  Mr.  Steele j 

for  the  younger  grand-children  of  the  testator; 

the  Solicitor  General  and  Mr.  Neujbolt,   for  the 

trustees ;  in  support  of  the  Decree. 

Lord  Rosslyn  by  the   expreission^    that  the  words  of 

Mr.  Wortleys  WUl  were  almost  the  same  as  those  used  by 

Lord  Bute,  must  have  meant^ .  that  in  this  Will  there  are 

words  equivalent  to  "  stock  in  the  coal  trade."     There  is 

a  distinction  between  things,  destroyed  by  their  use*  and 

others,  which,    though   their  use  is  enjpyed>    still  con- 

[  *  659  1      *  tinue.     In  a  sense  all  these  articles  are  in  a  course  of 

4estructiQn ;  som^  more  than  others.  The  general  ob- 
ject of  this  testator  must  be  looked  to;  with  a  view  to 
see,  whether  the  words  are  large  enough  to  give  it 
effect.  A  clear  intention  appears  to  separate  this  trust 
from  the  rest  of  the  personal  esti^te;  for  Lady  jStf/e  for 
life,  with  remiainders  to  the  grand-children.  The  dis- 
position is  to  be  regulated  by  the  general  object,  rather 
than  the  particular  words.  The  intention  is  evident  to 
give  the  whole  stock  in  trade.  The  reference  of  the 
Ijord  Chancellor  to  t}]p  former  cause  was  proper;  as  evi^ 
4ence  of  the  testator's  meanipg.  Th^  question  is  not, 
whether  |;he  construction  of  any 'word  is  (o  be  extended; 
but|  on  the  contrary,  whether  the  general  word  is  limited 
by  the  context ;  as  in  /^e  Ferrant  v.  Spencer  (  5  ).  Ptatf 
v.  Jackson  (6 ) :  th^  case  of  househpl4  goods  upon  a  con- 
tract with  government ;  upon  which  Lord  King's  decree 
was  reversed.  The  Court  went  a  great  way  in  narrow* 
ing  the  word    "Jewels."      Poon  v,   Corn/ortk(7)  is  a 

strong 

(5)  1  Ves.  97.  (7)  2  Vcs.  277. 

(6)  2  P.  Will.  302.    3  Bro. 
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fltrong  case:   the  same  words  construed  differently  with  1806. 

reference  to  the  subject-matter.     The  money  must  have       SruAmT 

passed  uhder  the  words  '*  stock  in  trade/'  in  Mr.  Wort-  9. 

leys  Will;    not  under    "  goods   and   chattels ;**  and  it  ThaMftrquisof 

was  as.  fair  to  argue  upon  that  Will,  that  the  latter  words         Bctb. 

were  to  be  confined  to  articles  efusdem  generis.    The 

money    was,    not    in    the    counties    of  Northumberland 

and  Durham,  but  in  ChikTs  bank.     That  decision  there** 

fore   must  have  gone  upon   the  expression   '*  stock  in 

*'  trade."    The  coals   at  the  mouth  of  the  pit  are  as 

necessary  for  carrying  on  the  trade  as  any  other  article. 

If  they  were  all  swept  away  at  once,  the  trade  would 

be  stopped ;  and  essential  injury  would  follow.    Apply 

*this  construction  to  the  case  of  a  brewery.     The  effect       [  ^060  J 

would  be  a  bequest  of  the  trade  in  a  state  destitute  of 

any  present  produce.     As  tO'  the  money,  some  line  must 

be  drawn.     Consider  this  construction  with  reference  to 

money  in  the  clerk's  hands,  to  be  paid  on  the  day  of 

the  testator's  death.      There  can  be  no   distinction  In 

principle   between  that  and  money  in  the  Bank,  to  be 

subject  to  the  drafts  of  the  concern,  perhaps  in  a  week. 

With  reference   to   that    article   Lord  Rosslyn    speaks 

thus(8): 


I  do  not  consider  this  at  all  as  money;  and  it  is  not 
a  fair  way  of  considering  it.  It  has  not  any  of  the 
qualities  of  money.  It  is  not  at 'the  command  of  the 
party.  It  is  not  used  as  money.  It  yields  no  interest^ 
There  is  no  account  of  interest  upon  it.  He  pannot 
command  it.  He  cannot  give  a  draft  upon  it.  It  is 
as  much  a  part  of  the  machinery  of  the  colliery  as  any 
of  the  engines  used  to  procure  the  general  result  of 
profit  of  all  the  component  parts^  real  and  personal, 
^'  that  enter  into  this  trade.'^ 

It 

(B)  Ante,  Vol.  HI,  217. 


it 
it 
it 

€t 
it 
it 
it 
it 
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1606.  that  the  beer  in  the  casks  would  pass.    The  objeetioni 

S^^'^T       *^*^    ^^^  colliery  would  be  stopped  by  the   removing 

,,.  these  things,   has  no  foundation*      No  one    article^    in 

TheMarq'uisof  which   the  other  partners  had   a   property,    could  be 

BuTB.        taken  away.     The  only  consequence  of  their  £Edling  into 

the  residuary  estate  would  be,   that  they  must  be  ac« 

counted  for;  as  in  the  common  case  of  partnership;  the 

possession  being  undivided.     There  is  therefore  no  objec- 

[  ^663  ]      ^  tion  from  the  distress,  that  would  arise  to  the  trade. 

tJpon  the  known  rule  the  general  sense  of  the  word 
^  things "  must  be  restained  to  things  ejtudem  genefis ; 
and  cannot  therefore  pass  money,  coals,  &c.  The  dis- 
tinction between*  money  itsdf  and  the  use  of  it  is  now 
perfectly  settled.  Yet  it  is  contended,  that,  as  the 
money  is  to  be  used  and  employed  in  the  trade.  Lady 
Bute  is  to  have  the  absolute  property  in  the  moAey. 
There  is  a  distinction  between  the  money  and  the 
waggon-ways,  engines,  &c.  The  latter^  though  certdnly 
they  will  wear  out,  may  last  a  long  time :  but  the  money 
cannot  be  used,  as  the  other  articles  may,  without 
instant  destruction.  This  does  not  resemble^  a  bequest 
of  every  thing  in  the  house  (  14 ) ;  which  might  very  well 
pass  money ;  though  not  securities  for  money ;  being  only 
evidence  of  something  out  of  the  house  ;  and  themselves 
of  no  value.  No  two  Wills,  with  reference  to  the  same 
subject,  can  be  more  differisnt  than  the  Wills  of  Lord 
Bute  and  Mr.  Wortley. 

The  Lord  Chanceli^or. 
.  It  b  necessary  to  look  into  that  case,  which  is  sup- 
plosed  to  be  an  authority  for  this.  At  present  I  ^ink, 
it  has  no  manner  of  application,  unless  from  the  fiu^ 
what  Lord  Bute  purchased,  the  inference  can  be  drawn, 
what  he  intended  to  give  by  his  Will.  A  Bill  was  ori- 
ginally 

(14)  Lady  Aylc$lniry$  Coie,  cited  lKe».  273. 
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ginaDy  filed  by  Lord  jBo/^,   insisting,    that  by  the  ttue  1806. 

effect  of  the  Will  of  Mr.  Wortley  Lady  Bute  had  the       s^!^^ 
power  of  appointiiig )  under  which  she  appointed  to  him;  t?. 

The  allegations  of  the  Bill  as  to  her  power  were  very  The  Marquis  of 
general.  On  behalf  of  the  infant,  who  was  to  take  an  Butb% 
estate  tail  in  the  land,  to  be  purchased  with  the  personal 
estate,  and  to  be  settled  to  the  same  uses^  as  the  estate 
in  the  North  Riding  of  Yorkshire  stood  limited,  it 
*  was  insisted,  first,  that  Lady  Bute  had  no  power  of  ap-  L  ^664  j 
pointing  by  way  of  gift  to  any  one ;  and  there  was  no 
consideration  for  that  appointment.  Then  the  subordi- 
nate point  was  made ;  upon  which  the  judgment  was 
unnecessary,  if  the  first  point  was  determined  in  favour 
of  the  infant ;  that  money  at  Child'&f  the  balances  due 
from  the  fitters,  &c.  ought  to  be  considered  as  passing, 
not  with  the  colfiery,  but  under  the  general  residuary 
clause  as  to  the  personal  estate;  and  a  great  deal  of 
probable  argument  might  be  raked,  whether  money 
under  those  cirenmstances  would  pass  by  the  words 
''  stock  in  trade.*'  Accounts  of  two  agents  bad  been 
from  time  to  time  drawn  up .;  purporting  to  be  accounts 
of  land,  and  stock,  and  materials ;  and  those  sums  in 
Child's  Bank  and  in  the  bands  of  the' fitters  were  eon-* 
stantly  inserted.  Possibly  those  accounts  being  con-* 
stantly  rendered  might  be  evidence  of  what  the  testator 
intended  by  those  words«  Lord  Narthington's  opinioir 
was,  thai  the  appointment  was  bad  ;  and,  that  the  inten-^ 
tion  was  either  to  give  Lady  Bute  the  profits  for  life^ 
with  power  of  appointing  to  a  person,  who  would  buy 
the  whole ;  or,  that,  until  she  made  an  appointment  t0 
a  person,  who  would  buy  the  whole^  the  profits,  and 
the  money  to  arise  by  sale  of  the  coal,  were  to  be  laid 
out  in  land.  That  is  the  only  point  determined  in  that 
cause ;  in  which  the  Bill  was  dismissed ;  aind  no  judg« 
ment  whatsoever  was  given '  upon  the  other  question^ 
stated  on  behali*  of  the  ^ifant. 

After 
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1800.  After'  that  decision  another  Bill  was  instituted  by  Lord 

w^^^  £irftf ;  stating,   that  he  had  become  the  purchaser ;  and, 

i;,  that  the  money  he  was   to  pay  was  to  be  laid  out  for 

The  Marquis  of  Lady  Buies  separate  use  for  life  ;  with  remainder  to 
Bute.  ^Jj^  gpg|.  named  Defendant  in  tail ;  and  remainders  over. 
The  infant  was  made  a  Defendant ;  who  in  that  cause 
did  nothing  more  than  submit  his  interest  to  the  care  of 
[  ^665  ]  ^  the  Court.  The  points,  raised,  and  not  decided,  in  the 
former  cause,  were  not  raised  in  the  latter.  The  moment 
it  was  decided,  that  the  appointment  was  to  be  made 
to  a  purchaser  for  valuable  consideration,  the  infant 
had  no  interest  whatsoever  in  the  question ;  for,  what- 
ever was  to  be  bought  by  Lord  Bute^  the  money  was 
to  be  laid  out,  and  settled  :  it  was  a  matter  of  indif- 
ference to  the  infant,  whether  it  passed  as  stock  in 
trade,  or  as  general  personal  estate:  his  interest  in  the 
land  to  be  bought  being  precisely  the  same  either 
way.  What  the  Court  ordered  therefore  was  not,  as 
liord  Rasslyn  says,  equivalent  to  a  determination  of  the 
question. 

I  always  thought,  there  was  great  difficulty  in  con- 
struing this  Will  m  any  way,  that  would  be  satisfactory. 
The  necessity  of  having  the  articles  in  the  trade  is  not 
8  ground  more  strong  than  as  evidence  of  intention. 
After  all  it  is  but  that ;  and,  if  the  words  are  not  suffi- 
cient, it  is  no  more  than  insufficient  evidence  of  inten- 
tion. There  would  be  equal  necessity  for  these  artides 
in  a  case  of  absolute  intestacy  ;  and  yet  they  must  have 
gone  in  value,  not  specifically,  on  account  of  the  interest 
of  the  other  partners,  to  different  persons  from  those,  en- 
titled to  the  real  estate.  So,  if  he  had  been  sole  owner 
of  this  colliery,  and  had  died  intestate,  most  of  these 
articles  would  have  been  personal  estate,  to  be  severed 
in  enjoyment  and  value  from  those,  taking  the  real 
estate ;    and,    however   necessary  this  property  may  be 

for 


ar- 
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for  carrjing  on  the  concern,  it  must,  if  taken  by  those,  1806. 

who  had  the  real  estate,  have  been  paid  or  accounted       Stuart 
for.     In    cases  where  persons,    engaged  in  partnership,  t?. 

have    bought  freehold  houses,    the  difficulty  of  distin-  The  Marquis  of 
*  guishing  and   arranging  property  of  different  natures,  ^^^ 

partly  personal,  partly  reaU  has  never,  except  by  the  [*666]       . . 
effect  of   the  contract  or  the  Will   been  held  sufficient  p|.opg|,jy  ^f 
against  the  heir.      Suppose,    Mr.   Wortley  had  devised  diflTerent  na-r 
his    coUieries,    not    for    the    purpose    of   sale,   but    to  tares,  partlj 
the    same   uses  as  the  estate,    in  the  North  Riding  of  real,    pmrtiy 
Yorkshire ;    and   an  in&nt  tenant  in  tail  had  lived  but  personal, 
a  year  :    all,    that  was   personal,  would   have   gone   tp     *^*|®  ^^fficnlty 

the  representative:  all,  that  was  real,  to  the  remainder-*    ,.  ,    ' 

,i^v  g"ng  and  ar 

»»^"vl^).  ranging  it  is 

no  objection 
The  question    at  last  is,    supposing   the   testator  to  against  the 
have  been  conusant  of  the  nature  of  hi^  interest,    and  heir, 
having  regard  to  the  rules  of  construction,  whether  he 
^as  used  words  sufficient  to  denote  his  intention,  and  to 
describe   the  property,   of  a  different  species,    claimed 
under  this  clause^     It  seems  agreed,  that,  unle^the  word 
^'  things,"    as   connected  with    the    subsequent  words, 
will  have  that  effect,    no  other  word  will.     The  casea 
have  gone  a  great  length  in  cutting  down  general  words, 
according,  to  the  limited  sense  of  preceding  words.    There 
is    no  case   upon   the  word    "  things ; "   for  that  word 
was   not  in  the  Will  in  C/iapman  v.  Hart  ( 16  ).     The    "  Goods  and 
words  "goods  and  chattels  "  will  pass  all  the  personal  "  chattels"  will 
estate :   but  if  those  words  come  after  "  furniture,"  &c.,  P*®^  ***  P®**" 
they  are  restrained  to  afticles  efusdem  generis,  as  in  the  f^-   ^    ^^' 
case  of  a    silver- smith ;    by  whose    bequest  of  all  his  ,,    ..       ,,.^ 

furniture,  ^re  restrained 
(15)    Crawsliay   v.   Maulc,      Smith  v.  Smith,  ante,  Vol.  V,,  to  articles  e/iis- 
1  Swanst.  495;   see   521,  2.      189,  aud  the  note,  194.  ^"^  generis. 

(16)  1  Fet.  271.  ^  silversmith 

beqaeatfaing 
all  his  farnitare,  books,  goods  and  chattels,  his  stock  in  trade  woald 
not  pass;  though  the  plate  in  his  hoase,  as  honsebold  farnitare>  would. 
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1806.         fuHfiiture^  'books,   goods  and  chattels,  his  stock  in  tradd 

^^"^  would  not  pass;    though   the  plate    in  his   house,    as 

1^.  household  furniture,  would.     Whether  in  this  instance 

Hie  Marquis  of  that  rule  should  prevail  against   the.  generality  of  this 

llUTB.         word,  attending  to  the  nature   of  what  is  given,  is  a 

question,  which  at  present  I  think  doubtful. 


[  667  ]  T/te  Lord  Chancellor. 

Ftb.Ut.  I  am  very  apprehensivej   that  Lord /Zb^ffyn^s  Decree 

has  given  a  larger  construction  to  the  words  of  Lord 
Bute^s  WiU  than  they  will  bear ;  though  not  exceeding 
what  I  believe  was  the  intention^  and  would  have  been 
expressed,  if  any  person  conversant  with  the  subject 
had  drawn  the  Will.  I  have  thought  repeatedly,  and 
with  great  anxiety,  upon  it ;  and  fronr  any  evidence 
and  the  nature  of  the  subject  I  cannot  tell,  what  the 
more '  limited  construction  ought  to  be,  if  there  ought 
to  be  a  more  limited  construction.  Upon  the  whole^ 
it  is  better  for  me  to  affirm  the  Decree ;  not,  as  being 
satisfied  with  the  principle  of  it,  but,  as  I  cannot  make 
a  Decree,  with  which  I  should  be  better  satisfied.  That 
will  put  it  into  the  course  to  go  to  the  House  of  Lords; 
where  the  opinion  of  the  twelve  Judges  may  be  take» 
upon  the  construction  of  the  Will. 


Ther  Decree  was  accordingly  afRrmed  ( 17)« 

House  of  (17)  Stuart  v.  Marquis  of  Bute. 

LoRDS^  Upon  a  Petition  of  Appeal     Decree  of  the  )st  of  /Umcty, 

1813.  1^  js  ordered    and   adjudged      1806,  affirming  the  said  De* 

Jmfy2d.        ^y  ^|j^  Lo^jg  Spiritual  and      cree    of    the  18th  of  Jv%, 

Temporal  in  Parliament  as-     1706,  be,  and  the  same  are 

sembled,  that  Che  Order,  of     hereby,  reversed,  so  far  as 

the  Ist  day  of  June,  1796,     sach  Order  and  Decrees  re- 

and  the  subsequent  Decree  of     spect    the     several     artidet 

the  ISth/if/y,  1796,  and  the     hereinaCler  meiOioaed.    And 

it 
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it  is  decUred,  that  the  share 
of  the  Testator  Jb^  Earl  of 
Bvie,  in  the  several  artieles 
following  mentiobed  in  the 
schedole,  to  the  Master's  Re- 
ports of  the  5th  oi  March, 
1794,  that  is  to  say,  the  coals 
resting  at    the  pits   and  at 
the  staiths  at  the  death  of 
the  Testator,  and  vala^d  at 
2890/.  12s.  Qd. ;  the  balances 
dae  at  the  same  time  from  the 
se?eral  Fitters,  amounting  to 
10,371/.  13«.  Sd.;  the  money 
in  the    Tyne    Bank   at    the 
same    time,     amounting    to 
5512/.  i9s.  eid.;  the  balance 
of  cash  in  the  hands  of  Ri' 
chard  Clarke  at  the  same  time, 
amounting  to  656/.  17s.  Ad. ; 
and  the  balances  due  from  se- 
veral persons  at  the  same  time, 
amounting  to  5632/.  lOi.  ICk/. 
did  not  pass  by  the  Will  of 
the  said  Testator,  as  part  of 
the  specific    legacy  therein 
contained  of  things,  which  at 
his  death  should  or  might  be 
used  or  employed   together, 
with,  or  in,  or  for,  the  work- 
ing, management,  and    em- 
ployment, of    the  collieries 
or  shares  of  collieries  ^n  the 
said  Will  mentioned,  to  his 
executors     therein    named, 
upon  trust,   to    permit  and 
suffer  the  same  to  be  from 
time  to  time  held,  used,  and 
enjoyed,   by  the  person  or 
Vol.  XI.  U 


persons  respectively  entitled  1806. 

by  his  said  Will  to  the  use        ^^^"^ 
and  enjoyment  of  his  several  ^^ 

freehold  manors,  messuages.  The  Marquis  of 
collieries,   lands,  and  here^         Bute. 
ditaments,  or  parts  or  shares 
of  freehold  manors,  messu- 
ages, collieries,   lands,    and 
hereditaments,  in   Northum- 
berland  and    Durham ;    and 
it  is  further  declared,    that 
the  Testatoir^s  share  in  such 
several  articles  formed  part 
of  his  general   personal  es- 
tate,   subject    in    the    first 
place  to    his    share   of   the 
debts,  owing   from   the  col- 
liery concern  in  the  said  Re- 
port mentioned  at  the  time 
of  his  death ;  and,  after  pay- 
ment of  such  share  of  such 
particular  debts,  subject  to 
the  said  Testator's    general 
debts;  and  legacies;  and  the 
surplus,  if  any,  passed  under 
the  residuary  bequest  of  his 
personal  estate  to  his  son  the 
Honourable   Charles  Stuart, 
afterwards  Sir  CharUa  Stuart, 
Knight  of  the  Bath,  and  now 
deceased;    and  it  b  further 
ordered  and  adjudged,  that 
the  Ifest  of  the  said  Order  and 
Decrees,  be,  and  the  same 
are  hereby  affirmed ;  and  it 
is  further  ordered,  that  the 
Court  of  Chancery  do  pro- 
ceed to  carry  into  effect  this 
judgment  respecting  the  ar- 
U  tides 
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1806,  tides  aforesaid,  aiifjl  for  thajt  snob   direotions    lUMiceniuig 

purpose   do  make  snch  ip-  tbe  same,  aa  shall  l>e  oob- 

qniries  tonching  the  epjoj-  sistei^tf^ithdiisjadgmi^iitaai 

JbB  Harqais  of  ment  thereof  ^\^pp  fi^p  4jafU|i  i^  joftticn  ahuU  require. 

Bute,         of  the  said  Testator,  and  gi? e  * 


Stuart 

V. 


On  the  7th  of  Februanry^  1806,   The  Lard  Chancblloe 

.  resi^^ned  the  Great  Seal 


»         • 
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AGREEMENT. 

1.  Settlement  of  a  jointure  by  a  father 
upon  the!  marriage  of  his  son.  Bond 
of  indemnity,  of  the  same  date  by 
the  son  to  the  father ,  void,  as  a 
fraud  upon  the  contrabt.  Pabner  ▼. 
Neavc  165 

2.  Demise  by  a  copyholder  for  one 
year,  and  at  the  end  of  that  term, 
from  year  to  year  for  the  term  of  13 
yeafs  mor^^  in  all  14  years,  if  the 
lord  will  gi?e  licence;  and  so  as 
there  shall  be  no  forfeiture;  With 
the  usual  oo?enabta  in  a  farm  lease. 

The  licence  la.  a  condition  prece- 
dent; and,  not  being  granted,  ther^ 
is  no  teate  At  law  farther  than  from 
year  to  year ;  and  there  is  no  equity 
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upon  the  cireumstaneoy  that  the  lord 
purchased  his  tenant's  interest,  with 
notice  of  the  demiae,  and  an  express 
exception  of  all  subsisting  leases, 
or  agreements  for  leases.  Lufhrn  t. 
JVimfi.  Petge  170 

3.  Costs  in  equity  in  the  discretion  of 
the  Court,  upon  th6  circumstances : 
not  following  the  eveht,  by  a  posi- 
tive rule ;  as  at  law ;  though  primi 
facie  that  is  the  course;  Una  circum- 
stances must  be  brought  forward  by 
the  party,  who  fiiils. 

In  this  in^noe,  a  bill  by  a  Tender 
for  a  specific  peiformailce,  the  Re- 
port being  against  the  tide,  the  bill 
was  dismissed  with  costs,  upon  the 
circumstances :  the  purchaser  having 
taken  possession  at  the  iHsttece  of 
the  vendor,  representing  the  title 
to  be  perfect;  though  possession 
taken,  generally,  is  of  weight  as  to 
costs.     Vanceiutilr  v.  Bliu.  458 

4.  Upon  a  question  of  title,  as  to  spe- 
cific performance,  Aurthei^  evidence 
may  be  produced  on  both  sides  be- 
fore the  Master.    Fancovoer  v.  BUte. 

468 
6.  Though  a  party  is  not  pehnitted  to 
execute  a  power  for  his  own  benefit, 
and  the  objection  cannot  be  waived 
by  a  party,  participating  in  the  be- 
nefit, as  against  otner  interetsts,  tho 
Court  will  not  act  against  the  title 
upon  a  mere  suspieiott,  that  a  trans- 
action was  of  that  nature;  appearing 
fair  both  upon  the  instrument  and 
tho  abstract:  vis.  a  purchase  under 
the  execution  of  a'  pdwer  of  appoint- 
ment by  a^father,  subject  to  estates 
for  life  in  him  atid  his  wife,  in 
favour  of  their  s6n ;  all  three  join- 
UU2 
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ing;  and  receiving  the  money,  the 
fair  Talne  ;  which  is  presumed  to  be 
received  according  to  their  interests 
in  the  estate ;  and  the  purchaser  not 
bound  to  see  to  the  application. 
M' Queen  v.  Farqukar.        Poge  467 

6.  Mere  suspicion,  upon  opinions  in 
the  abstract,  &c.  will  not  support  an 
objection  by  a  purchaser.  M' Queen 
V.  Farqukar.  467 

7.  The  objection  by  a  purchaser  ap- 
plying only  to  a  small  part  of  the 
estate,  a  specific  performance  de- 
creed with  compensation.  McQueen 
▼.  Farqukar*  467 

8.  A  letter  to  a  solicitor,  with  direc- 
tions for  preparing  the  conveyance 
of  a  purchase^  described  generally 
as  the  land  bought  of  A,  not  specify- 
ing the  terms,  is  not  sufficient  evi- 
dence of  a  contract  within  the  Sta- 
tute of  Frauds.  Therefore  the  con- 
veyance being  subsequent  to  the  Will 
of  the  purchaser,  and  no  previous 
contract  according  to  the  statute, 
giving  him  an  equitable  interest,  the 
estate  did  not  pass  by  his  Will. 
JXoee  ?•  Cmuyngkame.  550 

9.  Where  a  written  agrefedient  for  the 
purchase  of  an  estate  has  been  exe- 
oiitedy  the  purchaser  has  the  estate 
in  equity ;  and  it  will  pass  by  his 
Will ;  which  will  not  be  revoked  by 
the  subsequent  conveyance  of  the 
legal  estate.  554 

10.  Agreement  for  the  sale  of  an 
estate,  the  result  of  a  correspond- 
ence by  letters,  good  within  the 
Statute  of  Frauds. 

Effect  of  admission  by  answer  of 
letters,  stated  by  the  Bill ;  dispensing 
with  the  necessity  of  evidence;  and 
therefore  no  objection  upon  the 
Stamp  Acts. 

The  Defendant  refusing  to  pro- 
duce the  office  0^y  of  the  Bill,  the 
draft  could  oot  be  read :  but  a  spe- 
cific performance  was  decreed  upon 
inspection  of  the  record.  Huddle^ 
9t<m  ▼.  Bri$cae.  683 

11.  No  specific  performance  of  an 
agreiement  by  letUrs,  unlesa  upon 
a  fair  interpretation  concluded ;  if 
doubtful,  whether  more  than  trea^^ 
to  be  left  to  Law.  691 
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12.  Whether  the  Court  will  perform  a 
contract,  signed  by  one  party,  not 
by  the  other,  and  nothing  done  upon 
it.     Qumre.  Page  598 

13.  Distinction  between  an  agreement, 
that  may  be  stamped,  paying  the 
penalty,  which  the  party  will  be  per- 
mitted to  stamp  pending  the  cause, 
and  one,  upon  which  no  action  can 
be  brought,  unless  stamped.        505 

14.  Relief  in  equity  upon  a  bargaia 
and  sale,  though  not  enrolled  ;  as  aa 
agreement  to  convey:  the  oUigatioa 
arising  from  the  payment  of  the 
money.  6i5 

See  Landlord  and  Tenani,  1. 
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ANNUITY.— See  AppartUmmeni. 

ANNUITY  Act. 

See  Reguiry  of  Shipi,  4. 

ANSWER. 

1.  Defendant,  though  perhaps  hcfmiglit 
have  objected  to  an  answer,  having 
answered,  compelled  to  make  a  fall 
disclosure  by  production  of  lettsn 
mentioned  in  a  schednle  to  the  an- 
swer.   Taylor  v.  Milner,  41 

2.  Answer,  misnaming  the  Phuntltf,  to 
be  eoosldered  as  no  answer :  the  De- 
fendant therefore  not  boond  by  it; 
and  a  proper  answer  being  put  in, 
the  former  ordered  to  be  taken  off 
the  file  by  the  description  of  a  pa- 
per-writing, purporting  to  be  an 
answer.  Oriffiik$  w.Wood.  #2 

3.  Answer  taken  off  the  file  and  re- 
sworn, where  there  ia  a  mere  mis- 
take of  the  name.  63 

4.  Whether  a  Defendant  can  by  an- 
swer refuse  the  discovery,  niiisting, 
that  he  is  not  bound  to  answer. 
quaere. 

BvLtf  having  given  part  of  the  dit- 
cevery,  he  was  compelled  to  ansver 
as  te  the  rest  JhUer  r.LerdJOuai' 
ma/kkL  M 

6.  Whether  a  Defendant  can  by  an- 
swer refuse  the  discovery,  insisliag 
that  he  is  not  bound  to  answer, 
queere. 

The  answer  hdd  UwUBeieat;  at 
being  argimentative ;  and  nol  eon- 
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taioiDg  positive  a?ermeDL  Faulder 
y.  Siuart.  paae  296 

0.  Whether  a  Defendant  can  by  an- 
swer refuse  the  discovery,  insisting, 
that  he  ds  not  boand  to  answer, 
qtuare.  Shaw  v.  Ching.  303 

7.  Matter  in  an  answer,  relevant,  ac- 
cording to  the  case  made  by  the 
bill,  not  scandalous ;  whatever  may 
be  the  nature  of  it  Lm-d  Si.  John 
V.  Lady  St.  John.  526 

See  Coits.  Demurrer,  4.  Practice, 
9, 21,  22. 

APPEAL. 

Whether  new  evidence  can  be  pro- 
dnced  upon  an  Appeal  from  the 
Rolls,  qu4Bre.  593 

APPEALS  TO  THB  LORDS. 
Seepage  656. 

APPOINTMENT.-See  Agreement,  4. 

APPORTIONMENT. 

Annuity,  secured  by  bond,  payable 
quarterly,  and  by  will  charged  on 
real  estate  in  aid  of  the  personal 
estate,  ordered  to  be  paid  out  of  a 
fund^  in  Court  half-yearly,  at  Mid- 
summer and  Christmas. 

The  annuitant  having  died  between 
Lady-dag  and  Midsummer,  her  re- 
presentative obtained  an  order  for 
payment  of  the  quarter  to  Lady-day. 
Webb  V.  Lord  Shaftesbury.  361 

See  Land-tax. 

ARGUMENTATIVE  ANSWER. 
See  Answer,  5. 

ARRBST.—See  Bankrupt,  30. 

ARTICLES  OF  SEPARATION. 

See  Baron  and  FSme,  6, 12. 

ASSETS  (Administration  of). 
See  Bankrupt,  11. 

ATTACHMENT.— See  Bankrupt,  9. 

ATTACHfifENT  (Foreign). 
See  Bankrupt,  7. 

ATTORJQSY.—See  Bankrupt,  2. 
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BAIL.— See  Practice,  5. 
Surety. 

BANKRUPT. 

1.  Debta  within  the  statute  21  Jac.  I, 
c.  19,«.  11.  7 
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'  2.  Jurisdiction  tn  bankruptcy  to  eom- 
pel  witnesses  to  attend  the  Commis- 
sioners to  prove  the  act  of  bank- 
ruptcy ;  reserving  jnst  exceptions : 
vis.  by  a  solicitor,  professionally- 
employed.  Ex  parte  Biggins.  Page  8 

3.  Assignees  nnder  a  Goipmission  of 
Bankruptcy  are  in  the  place  of  the 
bankrupt  with  reference  to  the  equit- 
able interest  of  his  wife.  17 

4.  Assignees  of  a  bankrupt  are  enti- 
tled to  the  equitable  interest  for  the 
life  of  his  wife,  as  well  as  a  capital 
sum,  subject  to  the  equity,  requiring 
a  provision  for  her  out  of  it.  21 

6.  The  jurisdiction  in  bankruptcy  both 
legal  and  equitable.  26 

6.  Proof  by  thcf  widow  of  a  bankrupt, 
under  an  engagement  by  the  marri- 
age settlement  to  settle  money; 
which  he  falsely  represented  himself 
to  possess.  Ex  parte  Oatdner.       40 

7.  Injunction  against  proceeding  un- 
der a  foreign  attachment  by  a  joint 
creditor  upon  a  separate  Commis- 
sion of  Bankruptcy,  over-reaohing 
the  attachment  by  relation  to  the 
act  of  bankrupteyl  Barker  t«  Ctood-' 
atV.  78 

8.  EflTect  of  the  relation  nnder  a  sepa- 
rate Commission  of  Bankruptcy; 
making  the  assignees  and  the  solvent 
partner  tenants  in  common  from  the 
date  of  the  act  of  bankruptoy.      83 

9.  Attachment  in  the  Wealndie»  over^ 
reached  by  bankruptoy.  83 

10.  An  execution  over*reaohed  by  a 
prior  act  of  bankruptoy.  84 

11.  In  the  case  of  a  separate  bank- 
ruptcy execution  not  permitted,  even 
by   a  joint  creditor:   but  the  joint 

,  eflects  distributed,  even  in  the  ab- 
sence  of  the  solvent  partner;  and 
the  surplus  applied  under  aH  the 
equities  subsisting  between  the  part* 
ners  themselves. 

This  pursued  in  some  degree* 
though  very  teoderlyy  in  the  admi- 
nistration of  assets.  86 

12.  An  attorney's  bill  of  costs,  though 
it  has  not  been  signed  and  delivered 
under  the  stat  Weo.  II,  e.  23,  t.  22, 
u  a  legal  debt,  vpon  which  a  Com- 
mission of  Bankruptcy  may  issue. 
Ex  parte' Suttim.  163 
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13.  A  Commisupn  of  Bankruptcy  can- 
not  be  taken  ont  upon  an  eqaitable 
debL  Page  164 

14.  Creditor  not  bound  to  elect  to  pro- 
ceed at  law  or  under  a  CommUsion 
of  Bankruptcy  before  a  diTid^nd; 
therefore,  naving  the  bankrupt  in 
custody  on  mesne  process,  was  per- 
mitted to  vote  in  the  choice  of  as- 
signees (•)•  Ex  parte  Skarpe.       203 

16.  Assignees  of  a  bankrupt,  contract- 
ing to  sell,  bound,  as  other  persons, 
to  make  a  good  title :  but  in  special 
cases,  as,  if  they  contracted,  suppos- 
ing t)iey  had  a  good  title,  the  parties 
would  be  left  to  law.  343 

■  16.  Assignees  under  a  bankruptcy  con- 
Cractrng  to  sdU  an  estate,  generally, 
bound,  as  other  persons,  to  make  a 
.  title  to  the  inheritance,  free  from 
incumbrances:  but,  if.it  appears, 
before  the  contract  executed,  that 
they  cannot  make  such  title,  the 
parties  would  be  left  to  law.  ,     345 

17.  Purchase  by  a  trader,  afterwards 
a  bankrupt,  in  the  joint  names  of 
him  and  his  wife,  is  void  as  against 
the  creditors  within  the  stat.  1  Jac.  I, 
c.  15,  s.  6.  Giaisier  v.  Hewer.      377 

18.  A.  and  B»  bankrupts.  Proof  in 
respect  of  a  cash  balance  due  from 
A.  toB.  but  the  dividends  rqtained, 
to  reimburse  the  estate  of  A.  what 
it  should  overpay  upon  a  distinct 
transaction ;  an  advance  of  bills  from 
A.  toJ9.;  some  of  which  were  dis- 
honoured.   Ex  parte  Metcalfe.    404 

19.  A  Commission  of  Bankruptcy  can- 
not be  superseded,,  before  the  bank- 
rupt has  surrendered.  Ex  parte 
JoMet*  409 

90.  Partners  engaged  individually  in 
other  concerns;  if  they  are  distinct, 
proof  may  be  made  in  bankruptcy 
of  debts  as  between  the  difierent 
estates;  not,  if  they  are  merely 
branches  of  the  joint  concern.  Es 
parte  St.  Barbe.  .  413 

21.  The  jurisdiction  in  bankruptcy  to 
assign  the  bond  being,  with  refer- 
ence to  the  bankruptcy  confined  to 
the  case  pf  malice,  and  conclusive, 
the  Lord  Ckflnceilor  iu    a  pose  of 

(*}  See  the  note  (68). 
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strong  suspicion  only  would  not 
sign  the  bond :  but  supersede4  the 
Commission  with  :908ts,  without  pre- 
judice to  an  action.    Ex  parte  Lane. 

Po^  415 
22.-  In  Bankruptcy  the  discretion  of 
the  Commissioners  as  to  the  bank- 
rupt's certificate  not  controuled.  Ex 
parte  King.  417 

23.  Whether  a  Mtandaanu  to  sign  a 
bankrupt's  certificate  lies,    Qtuere. 

419 

24.  Whether  a  signature  of  the  bank- 
rnpt's  certificate  previous  to  the  last 
examination  is  valid,  QucBre.        424 

25.  Whether  a  Mandamns  to* Commis- 
sioners of  Bankmptcy  to  sign  tbe 
bankrupt's  certificate  will  lie,  Qviere. 

425 

26.  The  mode  of  reviewing  the  judg- 
ment of  Commissioners  of  Bank- 
ruptcy, committing  the  bankrupt 
for  not  answering  satisfactorily,  is 
by  Habeag  corpus.  425 

27.  Bankrupt  committed  by  the  Com- 
missioners for  not  giving  a  satisfac- 
tory account.  If  the  commitment  is 
legal,  no  discretion  upon  Habeas  cor- 
pus to  discharge  him  upon  circum- 
stances; that  farther  examination 
can  be  of  no  use  to  the  creditors. 

As  to  the  validity  of  the  commit- 
ment, to  the  extent  of  compelling 
the  discovery  of  a  felony,  Qtutre. 
Ex  parte  Nowlam.  511 

28.  Proof  under  a  Commission  of 
Bankruptcy  refused :  the  party  claioh 
iug  tiie  debt  being  charged  by  tkd 
examination  of  the  bankrupt  with 
the  receipt  of  money ;  and  refusiog 
a  disclosure  as  to  the  receipt  and 
application,  on  the  ground,  that  it 
might  tend  to  criminate  him.  Es 
parte  Symes,  5S1 

29.  General  Order  in  Bankruptcy, 
that  affidavits  in  support  of  a  peti- 
tion to  stay  the  certificate  shall  bo 
brought  into  the  office  together  with 
the  petition,  except  such  aa  shall  be 
necessary  in  reply  to  affidavits  m 
answer  to  it.-    Ex  parte  Barnes.    540 

30.  No  objection  to  a  Commissioa  of 
Bankru|^y,  taken  out  bj  a  creditor 
hcmijide^  not  at  the  inataneo  of  tho 
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BANKRUPT-H0mltRii0i{.  i 

btnkrapt,  that  the  direct  object  is  to| 
prevent  an  execntioii.  ^      Page  Ml 

31.  Bttnkmpt  on  motion  in  thb  bank- 
ruptcy' discharged  from  an  Arrest 
and  Detainers;  as  having  been:  ar- 
rested on  his  way,  thoagh  with  a 
deviation,  bondjide  for  the  purpose 
of  examination  before  the  Commis- 
sioners.    OgUi*s  Case.  556 

32.  The  proceedings  under  a  Commis- 
sion of  Bankruptcy,  superseded',  or- 
dered to  be  produced  at  the  hearing 
of  a  cause  in  a  Court  of  Chancery 
in  Ireland,  with  a  view  to  evidence 
from  the  Bankrupt's  examination. 
But  not  of  course.  Ex  parte  BernaL 

557 

33.  Joint  creditors  cannot  vote  or  in- 
terfere in  the  choice' of  assignees  un- 
der a  separate  Commission  of  Bank- 
ruptcy (•).     Ex  parte  Alcock.     603 

34.  Verdict  and  judgment  after  bank- 
ruptcy in  an  action  previbusly 
brought,  whether  for  an  antecedent 
debt  by  contract  or  'mere  damages 
in  tort,  the  Costs  cannot  be  proved 
as  a  debt  under  the  Commission. 

Whether  in  the  case  of  bank- 
ruptcy between  Verdict  or  Nonsuit 
and  Judgment  they  can  be  proved, 
and  as  to  the  effect  of  the  certificate 
to  dfscharge  in  such  cases,  QutBre. 
Ex  parte  HilL  646 

35.  Costs,  incurred  after  bankruptcy, 
discharged  by  the  Certificate,  as 
having  relation  to  the  origflial  debt, 
yet  not  capable  of  being  proved  un- 
der the  Commission.  649 

36.  Rule  in  bankruptcy,  that  in  most 
cases  Interest  stops  at  Jlhe  date  of 
the  Commission,  subject  to  an  Eqni- 

*    ty>  giving  it,  in  cases   of  Contract 
only,  if  finally  the  effects  are  suffi- 
cient. 654 
See iVb/ice,  1.  Partnership,!.  Set- 
off, 2.     Tacking,  1,  3,  5. 

BARGAIN     AND    SALE    not    en- 
rolled.— See  Agreement,  13. 

BARON  and  feme. 

1.  Assignment  by  a  husband  of  part 
of  his  wife*8  equitable  interest,  viz. 
^Dividends  of  Stock  in  trust  (or  her, 

(•)  See  the  note  (6t). 


BARON  AND  FBME— eoiifiiiti««l. 

for  valuable  consideratibut  enfbrced 
upon  the  Bill  of  a  Surety  for  the 
husband,  to  be  indemnified  against 
past  and  future  payments :  the  as- 
signment extending  only  to  100/. 
a-year,  out  of  260/.  The  remain* 
ing  Dividends  under  a  Bilj,  on  be- 
half of  the  wife,  paid  to  W;  the 
husband  having  after  the  assignment 
gone  abroad,  without  making^^anj 
provision  for  her.    Wright  v.  morleg 

Page  12 

2.  As  to  the  elTect  of  an  tsaignment 
for  valuable  consideration  by  a  hus- 
band, of  his  wife's  equitable  inte- 
rest, with  reference  to  her  Equity 
for  a  provisi6n,  Qumre.  20 

3.  Power  of  disposition  of  a  fhne 
covert  over  estate  settled'  to  her  w^ 
parate  use. 

A  Sale  by  the  husband  and  wifo 
by  Fine  was  under  all  the  circum- 
stances established  as  to  the  separate 
estate  of  the  wife  for  life  and  her 
reversion  in  fee;  though  to  the  trus- 
tee for  her  separate  use,  and  to  sup- 
port the  contingent  remainders :  but 
set  aside  as  to  the  remainders,  to 
such  persons,  and  uses,  drc.  a^  she 
should  appoint  by  Will,  and,  in  de- 
fault of  appointment  to  her  children, 
upon  her  Bill;  and  two  Wills,  ob- 
tained from  her,  decreed  to  be  de- 
livered up.     Parkes  v.  White.      200 

4.  Contract  by  a  feine  covert  void  at 
law.  221 

5.  Wife,  permitting  her  husband  to 
receive  her  separate  income,  the  Ac- 
count shall  go  back  only  one  year. 

225 

6.  As  to  the  validity  in  Law  or  Equity 
of  Articles  between  husband  and 
wife  for  future  separation,  even  with 
trustees,  in  this  instance  providing, 
that  the  wife  may  at  any  time  with 
the  assent  of  the  trustees  or  the 
survivor,  his  executors  or  adminis- 
trators, separate,  and  take  away  the 
children,  Quare.  LordSt.Jokn  v. 
Lady  St.  John.  *     '526 

7.  After  a  deed  of  separation  executed 
the  wife  is  not  to  all  intents  and 
purposes  nfime  sole.'  She  cannot  be 
a  witness  against  her  husband,  or 
be  guilty  of  felony  in  his  presence : 
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BARON  AND  FEME—cMilMiicd.  ^ 

nor  caD    an  Action    be  maintained 
affainst  her.  Page  530 

8.  A  married  woman  cannot  execute 
any  deed  generally.  531 

9.  Marriage  not  to  be  aflfected  by  con- 
tract between  the  parties.  532 

10.  Separation/ <2  meniA  4r  thoro  in  the 
Spintaal  Conrtonly  pnmier  MBvitiam 
out  ddulteriumi  Bnd  after  reconcili- 
ation the  same  caase  cannot  be  re- 
Ti?ed.  532 

11.  The  Ecclesiastical  Conrt  in  a  suit 
for  separation,  will  not  consider  con- 
duct previons   to  a   reconciliation. 

536 

12.  Articles  of  separation  pat  an  end 
to  by  reconciliation.  537 

See  Bankrupt^  3,  4,  6. 

BIDDINGS  (  OPENING ). 
See  Practice f  6. 

BILL.— See  Pleading.  5. 

Bill  of  exchange. 

.  1.  Holder  of  a  Bill  of  Exchange,  dis- 
charging the  acceptor  by  receiving 
a  composition,  cannot  come  upon  the 
drawer.    Ex  parte  Wilson,  410 

2.  Distinction  as  to  an  acceptor  with 
ellbcts,  or  not,  mischievoas;  with 
reference  to  accommodation  paper. 

411 

3.  Holder  of  a  Bill,  giving  time  to 
the  acceptor,  discharges  the  drawer. 

411 
See  Notice,  1. 

BILL  PRO  CONPESSO. 

See  Decree  pro  Confesto, 


C. 


CASH.— See  WiU,  14. 

CERTIFICATE.— See  Bankrupt. 

CHARITY. 

1.  Petition  to  the  Lord  Chancellor,  as 
visitor  in  right  of  the  Crown,  of  the 
free  school  of  JVoodbridge:  two  per- 
sons having  been  elected ;  the  right 
of  election  being  in  the  chief  inha- 
bitants ;  and  the  chief  inhabitants  at 
the  time  of  the  foundation,  and  the 
heir  of  the  survivor^  not  to  be  dis- 
covered. 


CHARITY— eoKltiitied. 

Both  elections  declared  void ;  and 
a  reference  to  the  Attorney  General 
to  report;  what  directions  or  altera- 
tious  will  be  proper  as  to  the  mode 
and  right  or  election,  and  in  the 
orders,  constitutions,  and  direc- 
tions, of  the  schools;  as  shall  seem 
to  him  most  conducive  to  the  inte- 
rest of  the  objects  of  the  Charity, 
and  the  furtherance  of  the  intention 
of  the  donor.  Attorney  General  v. 
Black.  Page  191 

2.  In  a  Charity  case,  an  omission  in 
the  original  decree,  not  declarinz 
the  nature  of  the  Charity,  corrected 
upon  farther  directions,  without  a  re- 
hearing. Attorney  General  v.  IFAife- 
ley.  241 

3.  The  nature  of  a  Chanty  can  be 
changed  by  an  application  to  objects, 
difierent  from  those  intended  by  the 
founder,  only,  where  it  is  clear,  that 
by  a  strict  adherence  to  the  plaa 
his  general  object  will'be  destroyed: 
not  upon  the  notion  of  advantage  to 
the  inhabitants  of  the  place. 

Therefore,  the  foundation  being  a 
Free  Grammar  School  at  Leeds,  for 
teaching  grammatically  the  learned 
languages,  the  Court  refused  to  per- 
mit application  of  part  of  the  funds 
to  procure  masters  for  French,  Ger- 
man, and  to  other  establishments 
with  a  view  to  commerce.  Attome$ 
General  v.  WhUeleg.  241 

4.  In  a  Charity  case,  though  the  in- 
formation prays  wrong  relief,  the 
Court  will  give  proper  relief.       247 

5.  Principle  of  Cy  pres,  ly  applied  to 
a  Charity;  where  the  precise  object 
cannot  t>e  attained.  251 

G.  General  objection  by  the  answer  to 
an  information,  that  all  the  terre- 
tenants  of  the  premises,  charged 
with  the  Charity,  are  not  parties, 
without  any  particular  descriptioo. 
The  Conrt  will  direct  inquiries,  what 
other  lands  are  charged.  Sec;  pre- 
viously deciding  the  validity  of  the 
charge  against  the  Defisndaots,  be- 
fore the  Court  Attorney  General  r. 
Jackson.  966 

7.  Distinction  as  to  Charities.  Relief 
given  tp  a  greater  extent  than  to  ia- 
dividuals.  907 
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CHAKITY— eonlmiceci. 

•  8.  Extraordinary  relief  against  want 
of  form  and  mistakes  of  pleading  in 
favour  of  Charities.  Page  372 

CHILD. 

See  BaroH    and  Fimt^    6.     Juue. 
Maintenance.  Parent  and  CkiUL 

COLLIERY.— See  WiU,  13. 

COLONY. 

See  Foreign  State^  3.     Wett  Indies. 

COMMISSION.— See  We$t  Indies,  1. 

COMMISSION  OF  PARTITION. 
See  Partition. 

COMMISSIONERS. 

Commissioners  not  to  consider  them* 
selves  agents  for  the  parties  bj  whom 
they  are  nominated.  160 

COMMITTEE. 

See  Lunaoff  2.    Receiver,  3. 

COMMON  PLEAS  (  Court  of  ). 
See  Practice,  6. 

COMPENSATION. 
See  Agreement,  7. 

COMPOUND  INTEREST. 
See  Practice,  8. 

CONDITION.— See  Vesting,  3. 

CONTRIBUTION.— See  Land  Tax. 

CONVERSION  OF  ESTATE. 

Debts,  charged  upon  an  estate,  paid 
oat  of  the  estate  of  the  first  talker, 
an  infant  Tlie  infant's  estate  reim- 
bursed by  a  charge ;  tlioaffh  the  se- 
cnrities  had  beea  canceiled.  283 
See  Representatives,  1|  2. 

CONVEYANCE,  DEFECTIVE. 

See  Agreement,  14. 

COPYHOLD.— See  Agreement,  2. 

COSTS. 

The  Court  looks  at  the  answer  npon  a 
qnestion  of  costs.  Vancomver  r.  Bliss. 

468 
See  Agreement,  3.    Bankrupt,  34, 
35.    Executor,  1.    Practice,  13, 
16. 

COURT.  ECCLESIASTICAL. 
See  ^oron  and  Fime,  11. 

CREDITOR  AND^  DEBTOR. 
Soit  by  a  creditor  against  persons  ac- 
conntable  to  the  estate  sllomd  in  a 
special  case;  as,  where  the  repre* 
sentatif  es  cannot,  or  will  not,  act. 


CREDITOR  AMD   DEBTOIU-cMtf. 

One  object  of  the  ^nit  being  the 
establishment  of  .an  agreement  for 
carrying  on  a  colliery,  the  Plaintiff 
mast  take  it  subject  to  all  engage* 
ments,  as  a  continoing  concern. 

No  secarity  to  be  given  for  the 
result  of  the  accoont. 

Whether  the  PlaintiflT,  being  a 
creditor  by  judgment  sefenteen 
years  old,  can  hare  a  decree  with- 
out putting  himself  in  a  situation  to 
proceed  at  law,  vis.  refiTing  by  Sdra 
facias,  quare.  The  bill  wotild  bo 
retained,  that  the  debt  might  be  sub- 
stantiated by  an  issue,  or  otherpro- 
ceeding  at  law.    Bwrnmgks  t.  ^umu 

PagefB 

See  Bankn^.    JwdgmcMt. 

CREDITOR  BY  JUDGMENT. 
See  Tacking,  2. 

CUSTOMARY  PAYMENT. 

See  Titkes,  1,  2.   ' 


^»6. 


CYPRES.— See 


D. 

DEBT.— See  SaiUfactian,  1. 
DEBTOR.— See  Crediiar. 

DECREE  PRO  CoMFESSO. 
To  prevent  a  Decree  pro  CkmfeMto,  the 
Defendant  should  l^n^t,  not  only  an 
answer  upon  the  file,  but  also  a  re- 
ceipt for  the  costs. 

The  answer  being  actually  filed 
without  payment  or  tender  of  tho 
costs,  the  Defendant  was  remanded, 
to  give  an  opportunity  of  moving  to 
take  it  off  the  file  for  irregularity; 
but,  the  Plaintiff  having  taken  an 
Office  Copy  of  the  Answer,  that 
course  failed.    Sidgicr  v.  Tgte.  202 

DEED.— See  Evidence,  1, 4. 

DEEDS  DEPOSITED. 
See  Mortgage,  3, 4. 

DEFECTIVE  CONVEYANCE. 
Sep.  Agreewteni,  14. 

DELIVERY  UF  OF  INSTRUMENT. 
See  PoKcg  {Public),  1. 
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DEMURRER. 

1*  AAar  a  demorfier  to  the  whole  Bill 
ovor-rnled  th^  DefendaBt  may  put 
fall  a  demnrrePy^  less  extended ;'  but 
noi  without  leaw  of  the  Conrt.  Ba- 
ker ▼.  Mellith.  Page  68 

2.  Demurrer  camMoty  as  a  plea  may,  be 
good  in  party  and  bad  in  part.       70 

9k  Though  tCrtctly  by  a  demurrer  to 
ttfeo  whole  Bill  the  Bill  is  out  of 
€o«rt»  yet  even  after  a  Bill  dis- 
miaaad  hy  Order  the  cause  has  been 
set  .o»  foot-again.  72 

4- Admission  of  a  single  fact,  besides 
the  denial  of  combination,  a  com- 
pliance with  the  terms  not  to  de- 
mur alone. 

6.  A  general  demurrer  holds ;  where 
the  Plaintiff,  entitled  only  to  dis- 
covery, prays  relief  also.  Gordon 
T.  Simpkhuon.  500 

DEPOSIT  OF  DEEDS. 
See  Mortgage^  3,  4. 

DETAINER.— See  Bankmpt,  31. 

DEVISE.— See  Agreement,  8, 9. 

DISCOVERY. 

No  person  compelled  to  answer  wbat 
has  any  tendency  to  criminate  him. 

525 
See  Answer,  4,  5.     Bankrupt,  27, 
28.     Demurrer,  5. 

DRAWER. 

&ee  Bill  of  Exchange,    Notice,  I. 

■   E- 

ECCLESIASTICAL  COURT. 
See  Beanm  and  Fime,  1 U 

ELECTION.— See  Baa^rwpf,  14. 

EQUITABLE  MORTGAGE. 
See  Mortgage,  3,  4. 

EQUITABLE  SET-OFF.— See  Setoff. 

EVIDENCE. 

J.  Decree  for  raising  money  under  a 
deed  of  appointment;  though  the 
only  copy  produced  appeared  not 
executed;  upon  recitals  of  it  in  a 
settlement,  as  a  subsisting  effectual 
deed,  and  evidence  from  the  books 
of  a  deceased  solicitor  of  charges 
for  the  preparation ,  and  execation 
of  it.    Skipmitk  v.  Skirkg.  64 


EVIDENCE— coNllMiedL 

2.  Depositiona  to  a  fact,  Mt  pot  In 
issaer,  not  permitted  to  be  read. 
Clarke  t.  Turiefn.  Page  240 

3.  Whether  the  attestation  of  the  Vice^ 
Consul  abroad;  apparently  in  his 
public  character,  can  be  considered 
as  the  signature  of  a  subscribing 
witness  within  the  Statute  of  Frauds 
to  a  Will,  devising  real  estate. 
Qnaere.  Clarke  r.  Tw^on.  240 

4.  Pdwer  of  appointment  by  deed,  to 
be  signed  and  sealed  in  the  presence 
of  witnesses.  The  attestation  ap- 
plying only  to  sealing  and  delivery, 
though  the  deed  purported  to  be 
signed,  sealed,  and  executed,  it  was 
presumed,  that  the  signature  was 
in  the  presence  of  the  witnesses. 
M'Queen  v.  Farqukar.  467 

5.  Papers  of  Beoortt  id  another  Court 
of  Justice  used-  at  the  hearing  of  a 
cause  in  the  Court  of  Chancery, 
saving  just  exceptions.  569 

6.  Evidence  in  the  cause,  though  not 
read  at  the  heftrinfg,  mfty  be  received 
by   the  Masted.     Smith   v.  AUkns, 

564 

7.  Witnesses  examined  in  the  cause 
cannot  be  examined  before  the  M as- 

'  ter  without  leave  of  the  Court :  but 

other  persons  may ;  and  (o  the  same 

points.     Smith  t.  Altkut.  564 

See  Agreement,  4,  8, 10.   Appeal. 

Bankrupt^  32.  Baron  and  Ftme, 

7.     Satisfaction,  1, 2.     H'tfaess. 

EXCEPTION. 

See  Practice,  20,  21,  22. 

EXCHANGE.— See  Power,  2. 

EXCHANGE  (Bill  of). 
See  Bill  of  Exchange, 

EXCHEQUER  (  Court  of  ). 
See  Ne  exeat  Regno,  4. 

EXECUTION. 

See  Bankrupt,  10.     Partnership,  Z. 

EXECUTOR. 

1.  Executor,  charged  for  withholdkig 
money,  and  not  putting  in  his  exa- 
mination, with  interest:  bat  notbo- 
yood  the  general  rate  of  the  Court, 
viz.  4  per  cent,  and  costa. 

For  6 |ier  oeiil.  a  ipecial  case,. be- 
yond mere  negllgenie,  ia  neeeaiary ; 


TjkSUt  or   C&STB3ifS», 


EXECUTOR— cvnUimiMl. 

a8»  that  he  employed  the  money  in 
his  trade.    Rocke  r.  Hart,     Page  58 

2.  £xeoator>  making  use  of  the  money 
onght  to  pay  the  interest  he  made ; 
as  he  ought  not  to  derive  any  advan- 
tage from  the  tmst-property.         60 

3.  Executory  keeping  money  at  his 
banker's,  considered  as  employing 
it  in  his  trade.  61 

4.  Executor,  t>ound  to  accumulate, 
cannot  account,  as  if  the  money  had 
been  laid  out  in  the  funds ;  if  it  was 
not  so  laid  out;  or,  being  so,  he 
had  sold  out  at  an  advance.  108 

6.  Executors  charged  for  negligence 
by  joining  in  a  transfer  to  a  co-Exen 
cutor  upon  his  representation,  that 
it  was  required  for  debts :  but  not 
liable  so  far  as  they  can  prove  the 
application  to  that  purpose ;  though 
he  possessed  other  funds,  part  of 
the  assets,  not  through  them ;  which 
funds  he  wasted.  Lord  Sfupbrook  v. 
Lord  Hmchinbro^,  2512 

6.  To  discharge  a  co-Executor  the  act 
must  be  necessary  for  the  purposes 
of  the  Will ;  and  he  must  use  rea- 
sonable diligence  in  inquiring  into 
the  truth  of  the  representation.  254 

7.  Executor,  doing  any  act,  by  which 
property  gets  into  the  possession  of 
another  Executor,  though  with  an 
innocent  motive,  is  equally  answer- 
able. 

Otherwise,  if  he  is  merely  passive. 

I'he  Cestui  que  trust   barred   by 

acquiescence.  Longford v.Gascoyne. 

333 

8.  Executor,  in  trust  for  infants,  un- 
necessarily Calling  in  the  property, 
out  upon  good  security  at  5  per  cent. 
except  a  small  pact,  keeping  large 
balances  in  his  hand,  and  using  it 
as  his  own,  charged  with  interest  at 
5/.  per  cent,  and  costs.  Mosiey  v. 
Ward.  581 

See  Practice^  8.     RepreMntaiives. 
Trust,  1,  5,  6. 

EXECUTORY  DEVISE. 

In  executory  devise  the  time  of  gesta- 
tion may  be  taken  both  at  the  be- 
ginning and  the  end.  149 
See  Perpetuity  p  1. 

EXEMPTI0N.-*S6e  EsimmUitm. 


EXONERATION    jop    tub    PER- 
SONAL ESTATE. 

1.  Devise,  in  trust,  to  sell  and  pay 
off  a  mortgage;  and  to  raise  ano- 
ther sum;  which  the  testator  gave 
to  his  daughters.*  The  personal 
estate,  though  bequeathed  after  pay- 
ment of  debts  and  legacies^,  ex* 
empted  from  the  payment  of  those 
two  sums,  without  express  words, 

^upon  the  plain  intention.    Homcox  t. 
Abhey.  Pgg^  179 

2.  To  exonerate  the  personal  estkte 
from  the  testator's  debt  by  moH- 
gage,  either  express  words-  or  a 
plain  intention  must  be  found*     IW 

3.  A  devise  to  sell  for  payment  of  all 
debts  will  not  exonerate  the  per- 
sonal estate.  186 


F. 


iFELONY.— See  Bankrupt,  VT. 

iFORECLOSURE.— See  Mortgage. 

FOREIGN  ATTACHMENT. 
See  Bankrupt,  ?• 

FOREIGN  STATE. 

':  1.  Whether  a  foreign  state,  not  ac- 
knowledged by  this  country,  can 
maintain  a  suit  here,  via.  the  Oo- 
vemment  of  Switgerlandy  in  eonse- 
quence  of  the  Revolution,  suing  for 
stock,  vested  in:  trustees  by  the  for- 
mer Government,  Quare.  DoUer  ir* 
Lord  Hunting  field.  28S 

2.  A  war  between  fore^  conntries 
must  be  proved:  but  the  Gourta 
take  notice  of  a  war,  in  which  this 
country  is  engaged,  witihont  proof. 

292 

.  3.  Stock  in  this  country,  in  tnst  for 
the  colony  of  Maryiand  before  t^e 
American  Revolution,  not  affected 
by  a  transfer  during  the  war.       294 

FRAUD. 

1.  Relief  against  the  Statute  of  Frauds 
on  the  ground  of  fraud;  as*  against 
an  absolute  cohvejance  upon  mar- 
riage; the  agreement  being  subject 
to  a  defeazance.  628' 

2.  Devisee,  preventing  the  testator 
from  charging  a  legacy  by  nnder- 
takhig  iSk  pay  it,  bound  in  Equity, 
tbottgb  not  at  Law.  638 
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VtLAVrD^e<miimi§d. 

Sb  Tenant  in  Uil  preyented  from  com- 
pleting a  recovery  by  the  frand  of 
a  person,  whose  wife  is  entitled  to 
remainder. 

Relief  in  *  Equity ;  treating  the 
estate,  even  in  favonr  of  a  volun- 
teer, as  if  the  recovery  had  been 
anffered.  Page  609 

See  Sei-^ff,  1. 

PRAUD   UPON    MARRIAGE   CON- 
TRACT.—See  Agreement,  1. 

rRAU1>S  (  Statute  of  ). 

See  Agreement f  8.    Eoidenee,  3. 

FREE  GRAMMAR  SCHOOL. 
See  Charity,  Z. 

FREIGHT. 

1.  The  property  in  the  freight  may 
be  distinct  from  that  in  the  ship; 
and  is  an  insurable  interest         629 

2.  Assignment  of  freight  alone  is  not 
within  the  Ship  Registry  Act.     636 


•     G. 

GENERAL  ORDER-^See  page  642. 

GRAMMAR  SCHOOL. 
See  Charity,  3. 

GRANDCHILD. 

See  luifLe^    Mamienance,  3. 

H. 

HABEAS  CORPUS. 
See  Bankrupt,  26,  27., 

HEIR. 

Plain  words  of  gift  or  necessary  im- 
plication are  required  to  disinherit 
an  heir  at  law.  92 

See  Repreeeniatives.    Trust,  1. 

HOLDER  OF  BILLS.— See  BiU. 

HUSBAND.— See  Bonm  and  Fime. 

I. 

ILLEGAL  PARTNERSHIP  in  UN- 
DERWRITING.—See  Aceouni. 

INCUMBRANCE.— See  PwrchoMt. 

INFANT. 

See  Cbttoervum  of  Estate.  MahUe- 
nance,  I.  Merger.  Practice,  IS,  19. 
Bepreaeniativei,  1,2.  Will,  1« 


INFORMATION.— See  CkatUy. 

INJUNCTION. 
Plaintiff  entitled  to  an  injanction,  en 
affidavit,  as,  to  stay  proceedings  at 
Law  by  a  party  abroad,  mast  state 
the  whole  of  his  case  within  his 
linowledge  upon  the  original  BiU; 
and  cannot  after  answer,  upon  which 
he  neither  moved  nor  excepted, have 
the  injunction  upon  amendment  and 
affidavit,  as  a  general  rule;  sobject 
to  exception ;  as  circumstances  come 
to  his  knowledge  subsequently :  sur- 
prise ;  &c.     Narrie  v.  Kennedy. 

Page  565 

INSURABLE  INTEREST. 
See  Freight,  1. 

INSURANCE.— See  Accatmi. 

INTEREST. 

See  Bankrupt,  36.    Executor,  1,2,3. 
Practiee,B.  Principal  and Agent,l. 

INTERROGATORY. 

See  Pleading,  4. 

IRELAND.— See  Ne  exeat  Regno,  1. 

ISSUE. 
Grandchildren,    as  well  as  children, 
entitled  under  the  word    **  Issue." 
Bernard  v.  Mountague.  508,  a. 

See  New  Triai^  1.    Practice,  3. 


J. 

JAMAICA.— See  TFetl  Indiee,  1,2. 

JOINT  CREDITOR. 
See  Bankrupt,  11. 

JOINT  TENANT. 

Residue  bequeathed  to  two :  they  take 
a  joint  interest. 

An  agreement  for  severance  as  to 
the  whole  may  be  inferred  from  their 
conduct;  dividing,  as  the  property 
was  received.     Crooke  v.  He  Vanda, 

830 

JUDGMENT. 
Though  n  judgment  creditor  cannot 
stir  at  Law  without  a  Sbtre  JFoctaf, 
before  the  Maaler  it  is  anfficientto 
produce  the  record  of  the  ju^gmeot, 
and  swear,  tlie  debt  ia  doe.  16 

Sea  Crediiar  and  ikUar. 
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JUDGMENT  CREDrrOIL 

See  Taekmffi  2. 

JURISDICtlON. 

See  Foreign  Staie,  I.    Poticy  (Pub- 
lic), 1. 


K. 


KING'S  BENCH  (Court  of). 
See  Practice,  6. 


L. 

LACHES. 

See  Principal  and  Ageni^  1. 

LANDLORD  and  TENANT. 

1.  Whether,  withoat  express  stipnla- 
tion,  a  person,  under  a  contract  with 
a  lessee  for  years  to  purchase  the 
term,  can  insist  npon  a  production 
of  the  lessor's  title,  and  whether  the 
lessee  can  compel  snch  prodaction, 
Q^<Bre• 

The  lessee's  bill  for  a  specific  per- 
formance dismissed  :  his  interest,  de- 
scribed as  «H)  years,  the  residue  of  a 
term,  free  from  incumbrances,  being 
a  few  years  only  of  an  old  term, 
and  a  reversionary  term,  from  an- 
other lessor;  and  old  incumbrances 
not  shewn  to  be  discharged.  White 
V.  Foljambe.  Page  337 

2.  Lessee  cannot  dispute  the  title  of 
his  landlord.  344 

3.  Generally  the  death  of  either  party 
determines  a  tenancy  at  will.        391 

4.  Interest  from  year  to  year  transmis- 
sible to  representatives^  beneficially, 
or  as  trustees.  3U3 

See  Agreement^  2. 

LAND-TAX. 

1.  Whether  an  annuity  or  rent-charge 
out  of  the  profits  of  the  New  River 
Company  is  to  bear  the  full  assess- 
ment to  the  land-tax,  or  is  to  have 
the  benefit,  according  to  the  propor- 
tion, of  a  reduction,  in  consequence 
of  an  assessment  upon  (he  profits  of 
.  the  Company  at  an  under-valne^ 
QiUBre. 

The  bil>  by  the  annuitant  was  dis- 
missed :  the  Court  refusing  to  raise 
aii  Equity  as  to  the  profit  arising 


LAND-TAX— confmiiecf. 

from  disobedience  to  tlie  Act.  Adair 
V.  The  New  River  Ckmpany.  P.  429 

LAND-TAX  KEDEMPTION. 
See  RepregenioHvet,  1. 

LEASE. 

See  Agreement,  2.    WM,  1,  9. 

LEGACY. 
Legacies  to  one  yoting^r  child  of  '*  Iho 
**  sum  of  12,000/.  of  my  fuaded  pro- 
**  perty  to  be  transferred  in  his  name 
**  or  employed  as  it  shall  appear 
**  most  beneficial.''  To  anojther,  tho 
**  sum  of  129OOOI.  in  OTeiy  respect 
**  the  same."  To  a  tbird»  the  sum 
of  <<  12,000/.  to  be  enjoved  by  him 
**  in  eyery  respect"  as  the  former: 
The  residue  real  and  personal  to'tbo 
eldest  son. 

The  legacies  to  the  younger  chil- 
dren pecuniary,  not  spedfie:  thd 
fund,  if  deficient,  to  he  equally  di- 
vided among  them.  Lamberi  t.  leat- 
her/. *  007 

See  Saiiifactianf  1.      •  . 

LESSOR  AND  LESSEE. 
See  Landlord  and  Tenojif . 

LETTERS.— See  Agreemeni,  10, 15. 

LIS  PENDENS.— See  Mortgage,  1. 

LORDS.— See  Appeale. 

LOST  DEED.— See  Evidence,  1. 

LUNACY. 

1.  Issue  directed  upon  a  lunacy,  esta- 
blished by  two  Yerdicts. 

To  supersede  a  Commission,  it  is 
not  necessary,  that  the  mind  should 
be  restored  to  its  original  state: 
competence  to  oommon  purpoMs,  as 
to  make  a  Will  of  personu  estate, 
is  sufficient.  But  the  absence  of  the 
disorder,  especially  if  of  a  dangerous 
tendency,  must  be  satisfactorily  prov- 
ed by  the  evidence  of  persons,  hair- 
ing competent  knowledge  of  the 
whole  subject,  not  only  as  to  the 
present  state  of  the  party,  but  with 
reference  to  all  the  former  evidence. 
Ex  parte  Hohfland,  10 

2.  Expenditure  by  the  Committee  of 
a  lunatic's  estate  without  a  previous 
application  not  to  he  allowed.  Ex 
pmrte  MarUm.  &  parte  Bilbert.  397 

See '  Receiver p  «• 
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M. 


MAItTtENANCE. 

1.  Testator  directed  mdntenance  for 
his  SODS  dnriDg  minority,  and  for 
his  daughter  till  21,  or  marriage; 
aod  gave  her  a  legacy,  in  case  she 
should  attain  21 ;  payable  att  and 
to  carry  interest  from,  that  time. 
Haying  married  at  18,  she  was  al- 
lowed maintenance  for  the  interval, 
imtil  21.     Chambers  v.  Goldwm. 

Page  1 

2.  Legacy  to  a  child,  payable  at  a  fu- 
ture day^  2 

Maintenance  allowed;  though  no 
direction  as  to  interest. 

Sl  Maintenance  out  of  interest  of  a 
l^;acy  to  grand-children,  when  the 
youngest  should  atUin  21,  refused. 
Lomax  v.  Loma9»  48 


4.  Residue  bequeathed  to  infants,  with 
survivorship  amon^  tBem  in  the 
event  of  death  under  the  age  of  21. 
Maintenance,  not  being  directed  by 
the  Will,  was  liot  ordered  by  the 
Courfr;  there  being  a  limitatiofi  over 
upon  the  death  of  all  under  21  to 
fbeir  sister ;  having  no  other  interest 

*  in  that  fund;  though  a  distinct  lega- 
tee by  the  same  Will. 

^The  case,  in  which  the  Court  has 
given  maintenance,  has  been,  where, 
the  fund,  beiue  given  to  the  children 
with  survivorship  among  them,  their 
interest,  and  the  chance  of  taking 
the  whole,  as  survivor,  was  equal; 
and  no  other  person  interested.  Ex 
parte  Kebble.  604 

MANDAMUS.— See  Bankrvpt,  25. 

MARRIAGE. 

See  Baron  and  Feme.    Parent  and 
Child, 

MEMBER  OF  PARLIAMENT. 
Sec'iVe  eteat  Regno,  1. 

MERGER. 

,  The  case  of  Merger  with  reference  to 
tenants  in  tail,  infant,    and  adult. 

277 

MODUS.— See  Tithes,  1,  2. 

MONEY.—See  Will,  II. 


MORTGAGE. 

1.  Effect  of  Ids  pendms:  subsequent 
mortgagees  of  an  Equity  of  redemp- 
tion bound  by  a  decree  of  fore- 
ctosure ;  though  not  made  parties. 

An  exception  by  a  purchaser  on 
that  ground  was  disallowed ;  and  a 
specific  performance  decreed;  with 
costs.   Bishop  of  Winchester  v.  Paine. 

Paqe  194 

2.  Default  of  p&yment  under  a  decree 
upon  a  bill  for  redemption  operates 
as  a  foreclosure.  199 

3.  Equitable  mortgage  from  a  deposit 
of  part  of  tb6  title-deeds ;  with  evi- 
dence, not  merely  parol,  but  m 
writing,  that  th^  object  was  to  create 
a  security  upon  the  whole.  Ex  parte 

WethereU.  398 

4.  Equitable  mortgage  by  delivery  of 
deeds.  The  possession  of  the  deeds 
is,  if  no  other  purpose  is  shewn, 
evidence  of  an  agreement,  that  the 
estate  itself  shall  be  a  security. 

Whether  it  is  necessary  to  deliver 
all  the  deeds,  Qiuere.  401 

5.  Equitable  mortgage  by  the  deposit 
of  a  lease.     Ex  parte  Uaigk.        403 

See  Taclung. 


N. 


NE  EXEAT  REGNO. 

1.  Writ  of  Ne  exeat  Regno,  to  restrain 
a  Member  of  Parliament  going  to 
Ireland,  refused.  Bemalw.  Marqw 
of  Donegal,  43 

2.  Ne  exeat  Regno  to  restrain  going  to 
Scotland.  46 

3.  Original  object  of  the  Writ  of  Ne 
exeat  Regno  to  prevent  a  subject  go- 
ing to  the  King's  enemies.  40 

4.  The  Court  of  Exchequer  grant  or- 
ders in  nature  of  the  Writ  of  iVeexMi 
Regno ;  applying  them  only  to  cases, 
to  which  this  Court  would  apply  the 
writ.  40 

5.  To  obtain  a  writ  of  Ne  exeai  Regno 
an  affidavit  to  information  and  belief 
of  an  intention  to  quit  tbt  king^dom, 
or  circumstances,  making  it  neces- 
sary, as  an  order  for  military  officers 
to  join  their  regiments  abroad,  not 
sufficient.    Hmmtty  r.  MtEmite.  54 
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NE  EXEAT  BJBAJfia^r4amtumed. 
9.  In  aecotmt  tlie  Writ  Ne  exeat  Regno 
granted;  tboagh  bail  might  be  had 
at  law.  Pttge  55 

NEW  TRIAL. 

Discretion  to  refase  a  new  trial  of  an 
issue ;  if  justice  has  been  done  upon 
the  whole;  though  some  eridence 
mav  have  been  improperlj  rejected 
at  law.  61 

NOTICE. 

1.  Bankruptcy  of  acceptor  does  not 
dispense  with  the  necessity  of  notice 
to  the  drawer.  412 

2.  A  person^  affected  by  notice,  has 
the  benefit  of  the  want  of  notice  by 
intermediate  parties.  478 

See  Agent.  EKec^oT^  7.  Prinr 
cipal  and  Agent,  1.  Pur- 
chaser,  4.     Tnut,  4. 


O. 

OCCUPANCY.— See  Trust,  6. 

OPENING  BIDDINGS. 
See  Practice,  6. 

ORDER.--See  General  Order. 

ORDINARY.— See  Tithes,  2. 


P. 


PARENT  AND  CHILD. 

1.  Husband   and  wife  purchasers  by 
the  marriage  for  their  children.  228 

2.  Parties   to  a  marriage  settiement 
are  purchasers  for  their  issue.     235 

See  Baron  and  Fime,  6.  Mainte- 
nance. 

PARLIAMENT  (  Mkmbbr  of  ). 
See  Ne  exeat  Regno,  I. 

PAROL  EVIDENCE. 
See  Satisfaction,  1,  2. 

PARTICEPS  CRIMINIS. 

See  Policy  (Piii/tc),  2. 

PARTITION. 
1.  Under  a  Commission  of  partition 
to  fonr  Commisaioners  two  different 
retnrn^  were  made;  each  by  two 
Commiasionera.. 

The  Court. would-  not  act  upon 
either;  and    another.  Commission 
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issued  to  five  Commissioners.  .  Wat- 
son  V.  The  Duhe  of  Northumberland. 

Page  153 

2.  Distinction  between  exchaaoge  and 
partition.  479 

3.  Whether  n  power  to  exchange  can 
be  executed  by  partition^    Qu4ere. 

478 
See  Power,  1,  2.   .     « 

PARTNERSHIP. 

1.  Upon  a  disaolotion  of  partaership, 
by  the  retirement  ef  a  fMrtner,  fol- 
lowed by  bankruptoy^  Ihe  right  of 
the  joint  creditors  againaC  joikit  pro- 
perty, remaining  in  specie,  depends 
upon  the  bona  fidts. 

The  transaction  in  this  instance 
having  that  character,  the  petition 
of  joint  creditors  was  dismissed. 
Ex  parte  Wiliiams.  8 

2.  Equity  among  parlneMt  and  the 
consequences  >npon  n  dissolution, 
witii  reference  to  each  .other  and 
creditors.  6 

3.  Execution  nnder  e  jodgtnent  by  e 
separate  creditor  as  to  n  noietv: 
whetiier  in  equity  8«hjeet  to  ue 
partnership  aoconnt,  QumnSs         86 

See  Bankrupt,  8»  IL,  20.  CVa» 
ditor  andJhbtar*  Repruemta-' 
twes,  3.       '       • 

PARTNERSHIP    IN   UNDER- 
WRITING ILLEGAL. 

See  Account. 

PARTY. 

1.  Upon  a  Bill  for  equitable,  relief  as 
to  a  rent-charge,  all  the  persons, 
whose  estates  are  liable  must  be 
parties.  The  rule  di^pensed^  with 
under  circumstances,  making  it^  im- 
practicable or  highly  inconvenient. 

387 

2.  Upon  an  objection  for  want  of  par- 
ties not  necessary  to  point  them  out 
by  name;  if  described  so  as  to 
enable  the  Plaintiff  to  make  them 
parties.  389 

3.  The  general  role,  requiring  all 
persons  interested  to  be  parties,  dis- 
pensed with,  where  it  is  impracti- 
cable, or,  extremely  difficult.  In 
such  a.  case,  to  ^obtain  a  decree,  to 
estabnsh  the  right.of  suit  to  a  mill, 
for  instance,    the  Court    only  re- 
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Jinires  parties  soffioient  to  focore  a 
air  conteat:  and,  the  right  of  beiug 
established  in  that  way,  conseqaen- 
tial  relief  may  be  had  against  the 
rest  in  another  soit.  Adair  v.  The 
New  River  Company.  Page  429 
See  Ckmriiy^  6.  Mortgage,  1. 
Pradiee,  18.     Tiihee,  2. 

PAUPER. 

AflSdarit,  that  the  Defendant  is  not 
worth  more  than  6L  except  the 
matters  in  auestion,  will  not  entitle 
lum  to  defend  in  formd  pauperis. 
On  that  ground  he  was  dispaupered. 
Spencer  r.  Brgant.  49 

PECUNIARY  LEGACY. 

See  Legacg. 

PERFORBfANCE. 

See  Agreemeni. 

PERPETUITY. 

1.  Ante,  VoLlV.  227 

. .  De? ise  of  real  estates  of  the  an- 
nual value  of  near  &000/.,  and  other 
estates,  direeted  to  be  purchased 
with  the  residue  of  the  personal  es- 
tate, amounting  to  above  600,000/. 
to  trustees  and  their  heirs,  &c.  upon 
trust  during  the  lives  of  the  testa- 
tor's sons  A.  B.  and  C  and  of  his 
grandson  P.  and  of  such  other  sons 
as  A.  now  has  or  may  have  and  of 
such  issue  as  D.  may  have  and  of 
such  issue  as  any  other  sons  of  A. 
mav  have  and  of  such  sons  as  B. 
and  C  may  have  and  of  such  issae 
as  such  sons  may  have  as  should  be 
living  at  his  decease  or  born  in  due 
time  afterwards  and  during  the  life 
of  the  survivor  to  receive  the  rents 
and  profits,  and  from  time  to  time 
to  invest  the  same,  and  the  produce 
of  timber,  &c.  in  other  purchases 
of  real  estates ;  and  after  the  death 
of  the  survivor  of  the  said  several 
persons  that  the  said  estates  shall  be 
divided  into  three  lots;  and,  that 
one  lot  shall  be  conveyed  to  the 
eldest  male  lineal  descendant  then 
living  of  A.  in  tail  male;  remainder 
to  the  second,  &c.  and  all  and  every 
other  male  lineal  descendant  Or  de- 
scendant then  living,  who  shall  be 
incapable  of  taking  as  heir  in  tsil 
male  of  any  of  the  persons,  to  whom 
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I  a  prior  estate  is  limiled,  of  A.,  mc- 
cessively  in  tail  male;  remainder 
in  equal  moieties  to  the  eldest  and 
every  other  male  lineal  descendant  or 
descendants  then  living  of  B.  and  C 
as  tenants  in  common  in  tail  nude 
in  the  same  manner,  with  cross  re- 
mainders ;  or,  if  but  one  such  male 
lineal  descendant,  to  him  in  tail 
male;  remainder  to  trustees,  their 
heirs,  &c. 

The  other  two  lots  were  direeted 
to  be  conveyed  to  the  male  descen- 
dants of  B.  and  C.  respectively  in 
the  same  manner,  and  with  aimilar 
limitations  to  the  male  descendants 
of  their  brothers,  and  to  the-  trus- 
tees in  fee;  and  it  was  directed,  that 
the  trustees  should  staind  seised, 
upon  the  failure 'of  male  lineal  de- 
scendants o^  A.B.  and  C  as  afore- 
said, upon  trust  to  sell,  and  pay  the 
produce  to  his  Msjesty,  bis  heirf, 
and  successors,  to  the  use  of  the 
sinl^ing  fond  :  the  accumulation  till 
the  purchases  or  sales  can  take  place, 
to  go  to  the  same  purpose ;  with  s 
direction,  that  all  the  persons  becom- 
ing entitled  shall  use  the  surname  of 
the  testator  only. 

The  decree,  establishing  the  trusts 
of  the  Will,  was  aflBrmed  by  the 
House  of  Lords  upon  appeal.  Tkd- 
buMon  V.  Woodford.  Page  112 

2.  Testator  may  give  a  life-eatate,  (o 
be  appointed  by  the  survivor  of  1000 
persons.  145 

3.  Property  may  be  so  limited  as  to 
make  it  unalienable  during  any  num- 
ber of  lives,  not  exceeding  that,  to 
which  testimony  can  be  applied,  to 
determine,  when  the  survivor  drops. 

146 

4.  Leasehold  estates  bequeathed,  in 
trust  to  pay  the  rents  and  pro6ts 
to  the  persons  for  the  time  being  ea- 
titled  under  the  limitations  of  real 
estate,  devised  in  strict  settlement; 
with  power  to  the  troatees,  at  any 
time  with  thq  consent  of  the  penoas 
so  entitled,  or,  if  minors,  at  their 
own  discretion,  to  sell^  and  invest 
the  produce  in  real  estate,  to  the 
same  uses. 

The  leasehold  estates  veal  abso- 
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lately  in  the  tenant  in  tail  npon  his 
hirth ;  and  the  power  is  void.  Ware 
V.  PolkilL  Page  2(^1 

5.  As  to  the  efTeet  of  a  direction  by 
Will,  that  personal  property  shall 
go  with  a '  settled  estate,  as  far  as 
the  rules  of  law  and  equity  will 
permit,  Qutere.  280 

See  Executory  DevUe, 

PERSONAL    ESTATE    EXONER- 
ATED.— See  Exoneration* 

PLEADING. 

1.  Under  the  general  charge  as  to  the 
fact  of  payment  the  Plaintiff  may  in- 
terrogate as  to  all  the  circumstances 
that  go  to  prove  or  disprove  the 
truth  of  the  fact,  as  when,  where, 
&c.  witbout  particular  charges.  Faui- 
der  V.  Stuart.  200 

2.  Plea,  not  of  a  fact  dehors  the  bill, 
but  only  a  negative  of  some  circum- 
stances, stated  by  it.  302 

3.  Plea,  merely  a  negation  of  the  cir- 
cumstances, stated  by  the  bill.     305 

4.  Though  under  the  allegation  of  a 
fact  by  a  bill  the  Plaintiff  may  inter- 
rogate to  incidental  circumstances, 
he  cannot  as  to  a  distinct  subject. 

.   BuUock  V.  Richardson,  373 

5.  Formerly  a  bill  contained  little  more 
than  the  statement.  574 

See  Answer.     Demurrer. 

POLICY  (Public). 

1.  Jurisdiction  of  equity  to  order  an 
instrument  to  be  delivered  up; 
though  void  at  law  ;  as  if  against 
policy.  535 

2.  Where  the  transaction  is  against 
policy,  relief  to  a  particeps  critni- 
nis.  535 

See  Registry  of  Ships,  4,  5. 

PORTION.— See  Satisjhction,  2. 

POWER. 

1.  Power  of  sale  not  well  executed  by 
a  partition.     M' Queen  v.  Farquhar. 

467 

2.  Powei*  of  exchange  or  partition  does 
not  include  a  power  of  sale.        473 

8.  Under  a  power  to  alter  uses  the 

new  Qse  will  not  arise  except  in  the 

very  circnmstanoes  prescribed  by  the 

contract  476 

ooo  Agr§tM0nim  4«   PtffftlMNi>  S» 
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PRACTICE. 

1.  After  answer,,  submitting  to  per- 
form the  contract,  if  a  good  title 
can  be  made,  reference  directed  on 
motion,  whether  a  good  title  can 
be  made ;  and,  whether  it  appears 
upon  the  abstract.    Wright  v.  Bond. 

Page  39 

2.  Sequestration  for  want  of  answer 
to  be  obtainecl  only  upon  an  order 
Nisi:  not  absolute  in  the  first  in- 
stance. Berual  v.  The  Marquis  of 
Donegal.  43 

3.  Issue  directed  at  the  Rolls :  a  mo- 
tion fpr  a  new  trial  may  be  made 
before  the  Lord  Chancellor.  Pern- 
berton  v.  Pemberton.  50 

4.  A  cause  may  be  set  down  Cor  far- 
tlier  directions,  or  upon  the  equity 
reserved,  before  the  Lord  Chanoelr 
lor,  or  the  Master  of  tke  Rolls,  with- 
out regard  to  the  circumstance, 
where  it  was  h^ard  originally.       63 

5.  The  Court  of  King's  Beneh  will  not 
near  any  thing  against  the  affidavit 
to  hold  to  baU.  The  Court  of  Com- 
mon Pleas  hear  affidavits  in  expla- 
nation. 55 

6.  Biddings  not  opened  after  confir- 
mation of  the  Report;  unless  fraud 
in  the  ptfrchaser ;  or  fraudulent  neg- 
ligence in  another  person,  as  the 
agent ;  of  which  it  would  be  against 
conscience  that  the  pqrchaser  should 
take  advantage;  or, unless  some  par- 
ticular principle  arises  oat  of  the  cha- 
racter of  the  purchaser,  as  connected 
with  the  ownership  of  the  estate,  or 
some  trust  or  confidence,  or  his 
conduct  in  obtaining  the  Report. 
Morice  v.  The  Bishop  of  Djurhupi.  57 

7.  Upon  a  motion  to  discharge  an 
Order  to  take  the  bill  pro  conftsso 
on  payment  of  costs  and  an  offer  to 
put  in  an  answer,  the  Court  re- 
quired to  see,  what  answer  they 
proposed  to  put  in. 

Whether  the  application  should  be 
for  leave  to  answer,  Quaere'.      '     77 

8.  Executor,  directed  not  to  derive  any 
advantage  from  •  keeping  money  in 
his  hands  without  accounting  for  le- 
g^l  interest,  and  to  accumulate  for 
IheCeshUs  que Drust,  infants.  Decree, 
direeting  a  com|{^atation  of  interest 
at  6  per  ceni.tn  all  sums  received  by 

X  X 
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him,  wiiile  in  his  hands  ;  *'  and  that 
**  the  Master  do  in  »uch  compntation 
•*  make  half  yearly  rents."  The 
object  of  that  direction  is  to  charge 
compound  interest ;  and  the  decree, 
though  perhaps  gi>in*f  farther  than 
Qsttiil,  was  held  under  the  circnm- 
stantces  prdperfy  exeeoted  hy  a  com- 
putation of  interest  upon  each  re- 
ceipt from  the  day  it  was  received ; 
the  balaaee  of  receipts,  with  the  in- 
terest so  calculated,  and  payments 
being,  sttaci  at  the  end  of  the  half- 
year:  and  that  balance,  so  com- 
posed ef  principa]*and  interest,  being 
carried  forward  7s  an  item  in  the  ac- 
count, producing  interest.  Paphael 
.    V.  Boelim.  Page  92 

9.  Defendant  until  a  fourth  insndicient 
answer  is  entitled  to  be  discharged 
from  custody  for  the  contempt  im- 
mediately on  putting  in  a  farther  an- 
swer, without  waiting  the  Report 
upon  tfte  reference  of  the  exceptions; 
though  th^  costs  have  not  been  ac- 
cepted^   BmUey  v.  Baiiey,  1 51 

10.  After  a  decree,  merely  directing 
ibqoiries,  snch  an  Order  as  could  be 
had  on  farther  directions  may  by 
^nsent  be  made  on  niotion ;  as,  in 
this  instance,  to  dismiiss  the  bill  with 
costs.    Anou,  109 

11.  .Order  upon  the  SherifT  to  pay  to 
the  party  money  under  an  attache- 
menta  for  not  paying  costs.    Anon-, 

17a 

12.  Legacy  ef  stock  at  a  particular 
age.  Order  apon  the*  petition  of 
one  legatee,  having  attained  the 
age,  form  transfer  of  his  share  to  his 
.Attomej.  HiUv.  Chapman.        239 

13.  Abatement  by  the  death  of  one  of 
the  Plaintifls,  tenants  in  common. 
Bill  of  revivor  by  his  representative. 
The  survivor,  if  not  a  Co-Plaintifl*, 
must  be  made  a  Defendant. 

Whether  the  original  Defendant, 
having  had  orders  for  time  to  an- 
swer the  original  bill,  can  begin 
again  with  'the  usual  oourse  of  or- 
ders for  Ume  to  answer  in  the  re- 
vived cause,  Qwert,  Faliowes  v. 
WiUiamiOH,  806 

14.  Upon  a  revivor  by  Seire  Facias 
Mcording  to  the  old  practice  all  the 
Plaintifls  must  have  joined.         311 


PRACTICE--eoii«iiiife(i: 
16.  Order  for  taxing  a  bill  of  costs, 
entitled  in  the  cause,  if  obtained  by 
a  party  to  the  cause,  regular,  uader 
the  general  jarisdiction. 

But  a  persen,  not  a  party  in  the 
cause,  must  apply  Ex  parte  under 
the  Statute  2  Gee,  III.  c.  23,  i.  22. 

Such  an  irregularity  would  be 
waived  by  proceeding  under  the  Or- 
der. 

Whether  a  party,  having  obtained 
such  an  Order  in  a  cause,  may  pur- 
sue it  under  the  Statute,  Qv4tre.  JBig^ 
not  V.  BigkoL  Page  328 

16.  The  practice  settled,   that    there 
.  should  be  an  Order  for  the  Master 

to  proceed  de  die  in  diem. 

Such  Order  not  imperative  on  the 
Master,  bnt  subject  to  his  discretion. 
Purcell  V.  Jd'  hamara.  802 

17.  A  purchase  before  the  Master  is 
not  complete  before  confirmation  of 
the  Report  Therefore  a  loss  by 
fire  aftser  the  Report,  bat  before 
confirmation,  falls  upon  tbe  ven- 
dor ;  and  the  circumstance,  that  the 
sale  had  been  delayed  by  the  por- 
cfaaser,  having  opened  the  biddingSr 
was  not  attended  to.  Ex  parte  Minor. 

569 

18.  Order,  that  the  name  of  an  infant 
Plaintiff  may  be  struck  out ;  that  lie 
may  be  made  a  Defendant.  Tappen 
V.  Norman.  66S 

10.  An  infant  Defendant,  abroad,  can- 
not have  a  guardian  assigned,  to  pat 
in  his  answer,  in  motion :  but  i 
Commission  must  go.  Ttqtpen  v. 
Norman.  563 

20.  Plaintiff^  having  obtained  the  usaal 
Order  to  amend,  and  that  the  De- 
feadant  shall  answer  amendments 
and  exceptions  together,  cannot  take 
a  new  exception  as^to  any  thing  ia 
the  original  bill ;  but  must  go  before 
tlie  Master  upon  tfae  old  exceptions, 
as  they  apply  to  the  original  bill, 
and  upon  new  exceptions,  as  to 
thm  new  matter  introduced  by  the 
amendments;  Which  however  the 
Master  may  consider  with  referepoe 
to  such. parts  of  the  original  bill  as 
Apply  to-  them.  Partfidge  v.  Aff 
craft.  570 

21.  AfUr^  answer  mod  eaceptieiis 
Plaintiff  cannot  add  to  his  ezlcp* 
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tions ;    but  may  refer  the   answer 
back  upon  them.  Poge  576 

122.  After   motion  to  amend    the    hill, 
and   that  amendments    and   excep- 
tions shall  be  answered  together,  if 
the   exceptions   are    answered,   be- 
fore the  Order  is  drawn  up,  it  is  re- 
gular. 578 
23.  The  usual  security  for  costs  by  a 
Plaintiff,  residing  out  of  the  juris- 
diction«  not  increased  up«n  special 
enmstances  ;  as  distress;  unless,  the 
Plaintiir  asking  some  favour  terms 
may  be  imposed  upoB  him.     Ogitoie 
V.  Heme.                                       698 
"24.  Motion  not  to  be  postponed ;  so  as 
to  a  fleet  tke  right  to  notice.     Coffin 
V.  Cooper.                                      600 
^5.  Original  decree  not  to  be  fonnd ; 
but,  having  been  acted  upon  by  Re* 
ports,  and   recited   in   an  Order  on 
farther  directions,  was  allowed  to  be 
drawn  up  from  an  office  copy,  and 
entered  nunc  pro  tunc.     Donne  v. 
Lewis.                                             601 
^20.  After  decree  the   bill  cannot  be 
dismissed  by  consent;    but  an   ar- 
rangement for  disposing  of  the  fund 
in  Court  may  have  etfect  by  consent 
on   farther  directions.      Lashleg  v. 
Hogg.                                            602 
27.  Creditors  let  in  at  any  time,  while 
the   fund  is  in  Court;   though   the 
time  has  elapsed.     Ltuhlcy  v.  Hogg, 

602 
•28.  The  only  answer  to  the  motion  to 
dismiss  a  bill  for  want  of  prosecu- 
tion is  the  uqdertakini^  to  speed  the 
cause.  Special  circumstances  must 
be  the  ground  of  special  applicn- 
tiiui.    Lyon  v.  Dumhell.  608 

8ee  Answer,  2,  3.  Appeal,  Bank- 
mpt,  32,  CAari/y,  2, 4.  De- 
cree, pro  Confesso.  Demurrer, 
1,  3*  4.  Evidence,  5,  6,  7. 
Injunction.  -  Ne  exeat  Regno. 

PRECEDENT  CONDITION. 
See  Vesting,  3. 

FRE;EMPTION.— See  H^«7/,  10. 

PREROGATIVE. 

See  Ne  epceat  Rigno. 

PRESUMPTION. 

See  Purchaser,  I,  2.    Satisfaction. 


PRINCIPAL  ANii  AGENT. 

See  ante.  Vol.  V,  485.    VII,  699. 

Claims  by  the  agent  for  the  ex- 
pences  on  account  of  the  principal, 
which  from  the  conduct  of  the  agent, 
undertaking  the  business  without 
authority  or  agreement,  could  not 
be  ascertained,  disallowed* 

Interest  not  carried  farther  than 
the  lime  the  bill  was  filed  on  the 

'    ground  of  acqaiesoence.    Beanmont 
V.  Boulibee.  Page  368 

PRINCIPAL  AND  SURETY, 
Surety  entitled  to  the  same  right  as  Ae 
creditor,  even  against  bail.  22 

PRIORITY. 

See  Purchaser,  4,  6.    Tacking. 

PROMISORY  NOT£.-4SeelFt«,J4. 

PUBLIC  POLICY. 

See  Policy.    Registry  of  Ships,  4,  6. 

PUISNE  INCUMBRANCER. 

See  Purcltaser,  4. 

PURCHASER, 

1.  To  mdke  good  a  title  to  the  residod 
of  an  old  term,  mesne  asslgnmeDts, 
which  cannot  be  produced,  wijl  be 
presumed,  even  at  law.  369 

2.  An  old  incumbrance  to  be  attiended 
to ;  unless  it  can  be  preaomed;  that 
it  does  not  exist  361 

3.  Mischievous  consequences  of  the 
distinction,  establishiBd  by  the  case 
of  Shaplaud  v.  Smithy  between  a 
title  good  or  bad,  and  such  as  a 
purchaser  will  or  viU  Dot  he  com- 
pelled to  take.  466 

4.  A  subsequent  ineumbraReer  without 
notice  protecte<l  by  getting  posses- 
sion of  the  deed,  creating  aa  out- 
standing term.  As  to  the.  conse- 
quence to  the  trustee,  assigning  to 
him,  though  aware  of  a  prior  incum- 
brance, and  whether  the  Court  would 
interfere  by  injunctiun,  Qu^re.  ^13 

6.  The  question  of  priority  between 

incumbrancers,  if   tlie  legal  estate 

has  not  been  got  in,  depends  upon 

the  better  right  to  call  for  it ;  and 

the  prior  incumbrancer,  if  he  has 

that  right,  is  in  equity  in  the  same 

state  as  if  he  had  an  assi^nmeDt  61B 

See  Agreement.  Bankrupt,  \b,'l6. 

Landlord  and  Tenant,  1.    i'rec* 

tice,  17« 

XX8 


TABLB  OF  CONTENTS. 


AECEIVER. 

I.Trusteonot  to  be  Receiver;  unless 
a  special  case»  and  without  emolu- 
ment.    Sykes  ▼.  Hastings,  Page  363 

-2.  Receiver  charged  with  a  loss  by  the 
failure  of  the  banker ;  having  made 
the*  remittaDces  to  his  own  credit 
and* use  ;  and  not  to  a  separate  ac- 
count for  the  trust.    Wren  v.  Kirton, 

377 

3.  Receivers  and  Committees  not  to 
apply  the  trust  fund  in  repairs  to 
any  considerable  extent  without  a 
previous  application.  Attorney  Gene- 
ral V.  Vigor.  663 

4.  Upon  a  Receiver's  application  to  be 
.  allowed  for  repairs  done>  an  inquiry 

was  directed,  whether  the  repairs 
were  reasonable.  Attorney  General 
t.  Vigor,  663 

RECOMMEi^DATlON  by  WILL. 
See  Trust,  2. 

REDEMPTION.— Se6  Mortgage, 

REDEMPTION  of  LAND  TAX. 
See  Representatives,  1. 

REGISTRY  OF  SHIPS. 

1.  Whether,  the  legal  title  under  an 
assignment  of  a  share  in  a  ship  fail- 
ing under  the  Ship  Registry  Acts, 
M  Geo.  III.  C.60.  34  Geo.  III.  c.  68. 
for  want  of  the  indorsement  upon 
the  certificate  within  ten  days  after 
the  return  of  the  ship  to  port,  if  that 
was  prevented  by  fraud,  relief  can 
be  had  in  equity,  in  what  form,  and 
whether  it  may  not  be  had  as  to  the 
freight,  if  not  as  to  the  ship,  though 
both  were  comprised  in  the  same 
bill  of  safe,  qucere,  Mestaer  v.  Gil- 
lespie, 621 

2.  Policy  of  the  Ship  Registry  Acts. 

625 

3.  Sale  of  a  ship  at  sea  valid;  not- 
withstanding the  bankruptcy  of  the 
Tendor  before  her  arrival  in  port, 
and  therefore  before  the  title  is 
complete  by  the  indorsement  on  the 
certificate  of  registry;  if  the  other 
requisites  of  the  Ship  Registry  Act 
were  previously  complied  with.  637 

4.  Distinction  between  the  Ship  Re- 
gistry Acts  and  the  Annuity  Act, 
upon  the  public  policy  of  the  former. 

(i39 
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5.  Publjc  policy  of  the  Ship  Registry 
Acts.  Pa^e'642 

See  Freight,  2. 

RELIEF.— See  Demurrer. 

RExMAINDER-MAN. 

See  Representatives,  1. 

REMOTE  LIMrTATlON, 

See  Perpetuity, 

RENEWAL.— See  WUl,  7,  9, 
RENT-CHARGE.— See  Party,  1. 
REPAIRS.— See  Receiver,  3,  4. 

RE  P  RES  EN  T ATIVES. 

1.  Application  of  the  personal  estate 
of  infant  tenant  in  tail  to  the  re- 
demption of  the  land-tas  by  per- 
sons, not  having  authority  within 
the  Act.  Equity,  by  analogy  to  the 
option,  to  be  reserved  by  guar- 
dians, &o,  under  the  Act,  for  the 
personal  representative  of  the  infant 
to  charge  the  estate  in  the  posses- 
sion of  the  remainder-man.  Ware 
V.  PolhiU,  257 

2.  Conversion  of  the  property  of  an 
infant  for  his  benefit  guarded  so  as 
not  to  change  the  nature  of  it  as  be- 
tween the  representatives.  278 

3.  Partnership  property  of  different 
natures,  partly  real,  partly  personal. 

The  diOiculty  of  disentangling  and 
arranging  it  is  no  objectiou  against 
the  heir.  685 

RESIDUE.— See  WiU,  4. 

RESIGNATION    of    thb    GREAT 
SEAL. — See  page  667  a, 

RESTS.— See  Practice,  4. 

REVIVOR.— See  Praciiee,  13, 14. 

REVOCATION.— Bee  Poioer,  3. 

REVOCATION   of  WILL. 
See  Agreement,  9, 

S. 

SALE.— See  Potcer,  1,  % 

SATISFACTION. 
1.  Parol  evidence  admitied,  and  pre- 
vailed, against  the  preaamptioD,  that 
a  debt  is  satisfiecl  bj  a  legacy  of 
greater  amount;  the  Will  also  sf* 
fording  an  inference  in  fa?or  of  that 
presomptioo.     Ifn/faot  t.  P«a/fcf. 

642 


tABLE   OP   CONTENTS. 


SATISFACTION— eoMltW. 

2.  Parol  evidence  admitted  upon  the 
ijaestion  at  to  satisfaction  of  por- 
tions. Page  547 

SCANDAL.— See  Atuwer,  7. 

SCHOOL.— See  Charity,  3. 

SCOTLAND.— See  A'«  exeat  Regno,  2. 

SECURITIES.— See  Will,  14. 

SEPARATE  COMMISSION. 

See  Bankrupt, 

SEPARATE  CREDITOR. 

See  Partnership,  3. 

SEPARATION. 

See  Baron  and  FSme,  6,  7,  11. 

SEQUESTRATION.— See  Practice,  2. 

SET-OFF. 

1.   F.quitable    set-off    under  circum- 
stances ;  when  there  coald  be  none 
at  law(  viz.  bankers  directed  to  lay 
ont  money  in   navy  annuities ;  not 
doing    so;    but    representing,  that 
they  had ;  making  entries,  and  ac- 
counting for  the  dividends,  accord- 
ingly ;  and  taking  a  joint  promisory 
note  from  the  party,  under  that  sup- 
position, and  her  brother,  to  secure 
a  debt   from  him   to   tliem ;    upon 
which   tho     assignees    under   their 
bankruptcy  sued  him  alone.   Order 
for  proof  of  the  balance,  setting-off 
the  debt  upon  the  note,  an  injunc- 
tion, and  the  delivery  of  the  note. 
Ex  parte  Stephens,  24 

2.  Separate  Commission  of  Bankraptoy. 
Relief  in  the  nature  of  set-off  against 
a  separate  creditor  of  the  bankrupt, 
indebted  to  the  partnership  to  a 
greater  amount,  refused^  Ex  parte 
Twogood.  517 

3.  Joint  and  separate  debts  cannot  be 
set  off  against  each  other  at  law.  519 

See  Bankrupt,  28. 

SHIP.— See  Freight,  1. 

SHIP  REGISTRY. 

See  Registry  of  Ships. 

SOLICnOR.— See  Bankrupt,  2. 

SPECIFIC  LEGACY.— See  Legacy. 

SPECIFIC  PERFORMANCE. 
See  Agreement. 

,  SPIRITUAL  COURT. 
'         See  Baron  and  Ftme^  11. 

STAMP  ACTS.— See  Agreement,  10. 


STATE.— See  Foreign  StaU. 

STATUTE  OF  FRAUDS. 

See  Agreementf  8«    E9iden6Bp  9« 
Fraud,  1. 

STOCK-JOBBING  ACT. 

Discovery,  in  support  of  an  Action  to 
recover  money  under  the  Stock* 
Jobbing  Act,  Statute  7  Oeo.  XL  .^.  8, 
confined  to  those  clauses,  as  to 
which  it  is  expreaily  given»  with 
protection  from  the  penalties;  and 
therefore  not  extended  to  the  5th 
and  8th  sections.  BnUoeky.  Riehmrdr 
son.  Page  873 

SURETY. 

See  Baron  and  Fhne,  I. 
and  Surety. 

SWITZERLAND. 

See  Foreign  State,  1. 


T. 

TACKING. 

1.  The  claim  to  tack  bj  a  third  mort- 
gagee, having  taken  in  the  firsi 
mortgage  of  the  inheritance,  bat 
subject  to  a  Term  outstanding,  giren 
up  as  against  a  mesne  incumbrancer: 
as  against  the  assignees  under  the 
bankruptcy  of  the  mortgagor,  Quarez 
the  Commission  being  snbsequent  to 
the  last  mortgage ;  whether  the  act 
of  bankruptcy  was  previous,  doubt^- 
ful.  No  objection,  that  the  consi- 
deration for  the  last  mortgage,  was 
a  debt  originally  by  simple  contract. 
Ex  parte  Knott.  609 

2.  Mortgagee  may  tack  a  subsequent 
Judgment;  but  a  mere  Jodgmentii 
creditor  cannot  tack;  not  contractr 
ing  for  an  Intirest  in  the  land; 
though  he  has  a  lien.  *  Oil 

3.  The  right  to  tack  in  Equity  not 
affected  by  the  relation  to  the  act  of 
bankruptcy.  619 

4.  Tacking  allowed  up  to  a  Decree  to 
settle  priorities;  not  afterwards.  019 

5.  Distinction  as  to  tacking  between 
a  Commission  of  Bankruptcy  and  a 
Decree  to  settle  priorities.  617 

TAXATION  OF  COSTS. 
See  Practice,  15. 

TENANT  AT  WILL. 

See  Landlord  and  Tenant,    3. 
Trust,  6. 
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TENANT  BY  SUFFERANCE. 
See  TruH,  6. 

TENANT  IN  COMMON. 
See  Joint'tenanL 

TENANT  IN  TAIL.— Sec  Merger. 

TITHES. 

'*  1.  A  Bill  to  establish  a  castomary  pa}'- 
ment  in  lieu  of  tithes  does  not  lie 
upon  a  simple  demaad  of  tithes, 
ivithoat  salt.    Gordon  v.  Simpkinson. 

Page  509 
d.  To  a  Bill  to  establish  a  customary 
payment  id   liea  of  tithes   the  or- 
dinary mast  be  a  party.     Gordon  v. 
Simpkhuon.  500 

TITLE. — See  Agreement    Purchaser. 

TRUST. 

1.  Devise  of  a  real  estate  to  be  sold. 
The  object  being  a  provision  for  le- 
gacies, not  an  absolute  conversion  to 
all  intents,  a  resulting  trnst  for  the 
heir  at  law  as  to  the  surplus  ;  which 
was  not  affected  by  the  appointment 
of  ^*  Residaary  EiLecutor."  fierry 
r.Uiker.  87 

fi.  Testator  devised  a  copyhold  estate 
to  his  wife,  upon  trust  to  sell,  and 
invest  the  money  in  the  funds ;  and 
gave  and  bequeathed  the  interest 
and  dividends  to  her  use. 

He  also  gave  and  bequeathed  to 
her  all  his  effects  whatsoever  and 
wheresoever- for  her  maintenance, 
upon  full  trust  and  confidence  in  her 
jostice  and  equity  that  at  her  de- 
cease she  would  make  a  proper  dis- 
tribution of  what  effects  might  be 
left  in  money,  goods,  or  otherwise, 
to  his  children;  accounting  what 
they  had  already  received  in  money 
or  effects  as  part  of  their  shares. 

The  widow,  executrix,  entitled  to 
the  produce  of  the  copyhold  estate 
for  life  only  with  a  resulting  trust 
as  to  the  capital  for  the  heir. 

The  widow  entitled  to  the  abso- 
lute interest  in  the  personal  estate. 
Wilton  V.  Major.  205 

3.  6ronnd<  of  the  doctrine  as  to  a 
trustee  buving  the  trust  property ; 
and  the  efliectof  acquiescence.    22G 

4.  A  trustee  charged,  though  he  did 
not  receive  the  money,  under  the 


TRUST^coiiltiitt^cl. 

circumstances ;  having  joined  in  tlie 
receipt :  the  Sale  unnecessary ;  and 
permitting  his  co-trustee  to  keep  and 
act  with  the  money  contrary  to  the 
the  trust. 

Not  charged  in  respect  of  the  in- 
terest of  one  of  the  cettnis  qve  trust, 
having  notice  of  the  breach  of  trust, 
and  acquiescing,    ^rtce  v.  Stokes. 

Page'MD 

5.  Distinction  between  trustees  and 
executors,  in  favour  of  the  former, 
where  one,  who  has  not  received 
the  money,  has  joined  in  the  receipt, 
approved  by  Lord  Eldon.  3*24 

6.  An  executor  to  a  tenant  by  suf- 
ferance, or  at  Will,  obtaining  a 
larger  interest,  is  a  trustee  for  the 
residuary  legatee :  like  the  case  of 
general  occupancy.  3^ 

See  Executor.    Receiver^  1. 

U. 

UNDERWRITING.— See  Account, 
USE.— See  Power,  3. 

V, 

VENDOR  AND  VENDEE. 

See  Agreement.     Purchaser. 

VESTING. 

1.  Residue  bequeathed  to  A.  and  "  all 
"  the  other  children  hereafter  to  be 
••  born"  of  B.  at  their  respective 
ages  of  twenty-one. 

Those  born,  after  one  attains  that 
age ;  are  excluded.  Gilbert  v.  Boot" 
man,  238 

2.  Ante',  Vol.  VI.  159. 

The  declaration  of  the  Decree, 
upon  the  principle,  that  the  residu- 
ary property  vested  only  as  it  was 
received  and  converted  into  money, 
was  reversed :  The  Lord  Chancellors 
Judgment  being,  that  such  an  inttor 
tion,  though,  if  dearly  expressed,  it 
must  notwithstanding  the  inconveni- 
ence be  executed,  was  not  the  true 
construction  upon  the  whole  Will; 
and  is  not  to  l>e  collected,  unless 
clearly  expressed.  Preliminary  in- 
quiries directed;  G^sMl  ▼.  Burman. 

4W 
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V  ESTING— conf  I  jiii^i/. 

3.  Trust  by  mortgage  or  out  of  rents 
and  profits  of  es^tates  in  Jamaica  to 
pay  testator's  debts,  and  farther  to 
raise  portions ;  U>  become  due  and 
be  considered  as  vested  *'  at  the  e%- 
'*  piration  of  two  years  next  after 
my  decease  if  my  debts  shall  then 
be  paid :"  a  condition  precedent 
to  the  vesting;  ascertained  by  in- 
quiry, whether  the  debts  conUl  have 
been  paid  before  the  death  of  a 
daughter.      Bernard  v.  Mountague, 

5UU,  IT. 

w. 

WAR.— See  Foreign  Sta:te,  2,  3. 

M  ASTE. 

In  the  case  of  waste  it  is  not  suflicient 
to  swear  to  informatioti  of  the  in- 
tention. The  affidavit  must  go  either 
to  an  act  or  threats.  Hanney  r, 
3PIniire.  Page  54 

WEST  INDIA  ATTACHMENT. 

See  Bankrupt,  9. 

WEST  INDIES. 

1.  Debt,  contracted  m  Jamaica,  made 
payable  in  London, 

The  ex  pence  of  Commission  to 
Che  agent,  remftthig  tiie  money,  falls 
npon  the  debtor.     Cash  v.  Kennion. 

314 

2.  Whether  action  lies  npon  a  bond, 
on  which  judgment  ha^  been  ob- 
tained in  Jamaica,  Quare,  357 

WIFE. — See  Baron  and  Fime, 

WILL. 

1.  A  boy  of  the  a>ge  of  fourteen  com- 
petent %o  make  a  WiU  of  personal 
estate.  II 

2.  A  Will  never  set  aside  without  an 
issue,  Deoisavit  vet  non.  53 

3.  Construction,  to  support  the  inten- 
tion upon  the  whole  Will,  against 
the  strict  gram^iatical  ruU.  148 

4.  The  words  "  What  remains,"  at 
the  close  af  a  bequest  of  a  specific 
fund,  held  a  general  residuary  dis- 
position :  the  full  sense  not  being 
necessarily  confkied  ;  comprising 
iherefore  personal  estate,  bequeath- 
ed upon  a  contingency  too  remote ; 
Bot  being  to  take  place  until  thirty 
years  after  the  testator's  tleatlr. 
Crookt  V.  De  Vandet.  330 


WILL — continued. 

5.  Bequest  of  the  debts,  that  shall  l^e 
due  at  the  death  of  the  testator  by 
mortgages,  bonds,  or  open  accoants, 
from  certain  persons,  extended  from 
the  explanation  of  a  similar  bequest 
by  another  clause  to  debts  of  every 
description  :  therefore  including 
judgment.    Sienhome  ¥«  MitckeiL 

Page.  352 

6.  Beo^nests  of  leasehelds  for  years 
determinable  upon  lives,  for  .  life, 
with  remainder  over,  for  all  the  re- 
sidue of  the  testator's  term  and  ia- 
ierest  to  come  therein  at  his  decease. 
The  term  expired  in  the  life  of  the 
testator ;  who  continoed  to  hold, 
and  paid  half-^-y ear's  rent  .before 
his  death,  as  tetfant  by  the  year# 
Upon  the  general  words,  unreslrain- 
ed,  eomprisHig  the  interest  from 
year  to  year,  and  th«  intention  .upon 
the  whole  WiU,  a  subsequent  lease 
obtained  by  the  execntr ix>,  the  widow, 
and  tenant  for  life  under  the  WiU, 
was  held  subject  to  the  uses  of  the 
WiU ;  as  the  residue  of  the  term  at 
his  death,  if  any,  .however  .ahort, 
would  have  been.    Jamet  ?•  Dean* 

.  383^ 

7.  A  renewed  lease  does  not  pass  by  a 
previous  Will,  bequeathing  the  lease, 
or  the  premises  hehi  on  lease.      387 

&.  W<^rds,  primd  facie  equivalent  to 
pass  future  interests  in  personal 
estate,  to  have  that  effect:  unless 
controlled  by  the  context         *  389 

d.  A  renewed  lease  does  not  pass  by 
a  general  hequest  of  all  leasehold 
estates,  unless  controlled  by  the  con- 
text. 301 

10.  A  right  of  pre-emption  given  by 
Will,  whether  at  a  price  expressed 
or  to  be  fixed  by  the  trustees,  will 
be  executed :  the  construction  in  the 
latter  case  being  a  reasonable  price, 
to  be  ascertained  by  ref«renoe  torthe 
Master.  ' 

But  to  pass  such  right  (o  the.  heir 
or  devisee  the  intention  to  accept 
the  oifer  must  appear  by  some  act, 
or,  at  least  by  Will.  In  this  case, 
the  Will  directing,  that  A.  or  who- 
ever shall  after  the  testator's  decease 
be  entitled  to  estates  in  settlement 
may  have*  the  refusal,    A.  having 


TABt£  O*  CONTENTS. 


WILL  — continued. 

died  without  sbewiDg  sach  intention, 
and  a  tenant  for  life  of  part  of  the 
aettied  estates,  not  by  the  settlement, 
but  onder  a  recovery  by  A.  not 
answering  the  description,  it  was 
held,  that  the  right  did  not  then 
exist  in  any  one.  The  Earl  of  Had- 
mar  v.  Skofto.  Page  44B 

11.  In  trying  the  meaning  of  phrases 
in  a  Will  all  circumstances  may  be 
looked  at,  in  which  the  Court  might 
have  been  called  upon  to  determine 
the  meaning  of  the  same  phrases  ap- 
plied to  a  different  state  of  circom- 
atanoes.  457 

IS.  Trust  by  Will  as  to  a  moiety  of 
the  share  of  the  testator's  married 
daughter  A.  for  her  separate  use,  to 
the  end,  that  it  may  not  be  subject 
to  the  control  of  B.  her  present  hus- 
band, or  any  other    husband;    re- 
mainder to  her  husband  B.  for  life  ; 
remainder  for  all  the  children  of  il. ; 
and  in  case  there  shall  not  be  any 
dildren  of  A.,  or  all  shall  die  before 
twenty-one,  for  the  survivor  of  B. 
and  A.  his  wife,  his  or  her  execu- 
tors, &o. ;  and  as  to  a  moiety  of  each 
of  the  shares  of  each  of  his  two  un- 
married daughters,  '*  upon  the  like 
*'  trusts  and  under  the  like  restric- 
*'  tions"  as  described  concerning  the 
share  of  il.,  **  so  and  in  such  man- 
**  ner  as  that  the  same  may  be  se- 
^  cored  for  the  benefit  of  his  said 
**  daughters  and  their  children,  and 
**  not  be  subject  or  liable  to  the  con- 
**  trool  of  any  husband  they  may 
^  happen  to  marry."     One  of  the 
unmarried  daughters  having  married 
and  died  without  issue,  her  husband, 
surviving  not  entitled  to  any  interest 
in  the  moiety,  the  subject  of  the  trust 
created  by  the  Will.    Judd  v.  Wyatt. 

483 

IS.  Testator  save  all  his  waggon  ways, 

rails,  stai'^s,    and  all  implements, 

utensils  and  things,  at  his  death  used 


WILL — continued. 

or  employed  together  with  of  in  or 
for  the  working,  management,  or 
employment,  of  his  collieries,  and 
which  may  be  deemed  as  of  the 
nature  of  personal  estate;  in  trust 
to  be  held  or  enjoyed  with  the  col- 
lieries. 

Decree  by  Lord  RosMlyn^  that  un- 
der this  bequest  and  upon  the  cir^ 
cumstances  money  due  from  the 
fitters  and  others,  and  in  the  Tyne 
Bank,  coals  at  the  pitM  and  staiths^ 
corn,  hay,  horses,  timber,  oil, 
candles,  fire-engines,  and  other 
articles  of  stock  in  trade,  passed. 

That  Decree,  affirmed  upon  a  re- 
hearing by  Lord  Eidon,  but  with 
considerable  doubt,  was  reversed 
by  the  House  of  Lords.  Stuart  v. 
Marquis  of  Bute,  Poge  657 

14.  Under  a  bequest  of  **  my  house 
*<  and  all  that  shall  be  in  it  at  my 
<*  death"  cash  passes :  not  promisory 
notes  and  securities. 

Whether  bank  notes  should  be 
considered  cash  for  this  purpose, 
Qucere.  662 

15.  "  Goods  and  chattels"  will  pass  all 
personal  estate;  but  after '*  furni- 
•*  ture,"  &c.,  are  restrained  to  ar- 
ticles ejusdem  generis.  6H6 

16.  A  silver-smith  bequeathing  all  his 
furniture,  books,  goods  and  chattels, 
his  stock  in  trade  would  not  pass ; 
though  the  plate  in  his  house,  as 
household  furniture,  would.         60S 

See  Agreement,  8,  9.  Execuiorg 
Devise.  Heir.  Maintenance. 
Perpetuity.     Trust,  2.    Vesting. 

WITNESS. 
Refusal  to  answer  on  the  ground,  that 
it  tends  to  criminate   the  witness, 
does  not  amount  to  an  admission. 

523 
See  Bankrupt,  2.  Baron  and  Feme,l. 

WRIT  OF  NE  EXEAT  REGNO. 
I  See  Ne  exeat  Regno, 
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